
BOARD OF ZONING APPEALS AGENDA 
City of Birmingham 

Commission Room of the Municipal Building 
151 Martin Street, Birmingham, Michigan 

November 14, 2017 
7:30 PM 

 
1. ROLL CALL 
 
2. APPROVAL OF THE MINUTES OF:  

a) September 12, 2017  
b) October 17, 2017 

 
3. APPEALS 
 

 Address Petitioner Appeal  Type/Reason 
1. 273 EUCLID NEEPER 17-27 DIMENSIONAL 

2. 611 HUMPHREY STULIBERG 17-30 DIMENSIONAL 

3. 460 W. MAPLE DUL 17-26 DIMENSIONAL 

4. 415 W. 
MERRILL 

GEHEB 17-28 DIMENSIONAL 

5. 34965 
WOODWARD 

CATALYST DEV 17-31 INTERPRETATION 

6. 34965 
WOODWARD 

WOODWARD 
BROWN ASSOC 

17-32 INTERPRETATION 

 
4. CORRESPONDENCE  
 
5. GENERAL BUSINESS 

a) April 13, 2004, City Attorney Letter 
 
6. OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA 

 
7. ADJOURNMENT  
 

Title VI 
Persons with disabilities that may require assistance for effective participation in this public meeting should contact the City 
Clerk’s Office at the number (248) 530-1880, or (248) 644-5115 (for the hearing impaired) at least one day before the 
meeting to request help in mobility, visual, hearing, or other assistance.  
 

Las personas con incapacidad que requieren algún tipo de ayuda para la participación en esta sesión pública deben 
ponerse en contacto con la oficina del escribano de la ciudad en el número (248) 530-1800 o al (248) 644-5115 (para las 
personas con incapacidad auditiva) por lo menos un dia antes de la reunión para solicitar ayuda a la movilidad, visual, 
auditiva, o de otras asistencias. (Title VI of the Civil Rights Act of 1964). 
 
The public entrance during non-business hours is through the police department at the Pierce Street entrance only. 
Individuals requiring assistance entering the building should request aid via the intercom system at the parking lot entrance 
gate on Henrietta Street.  
 

La entrada pública durante horas no hábiles es a través del Departamento de policía en la entrada de la calle Pierce 
solamente. Las personas que requieren asistencia entrando al edificio debe solicitar ayudan a través del sistema de 
intercomunicación en la puerta de entrada de estacionamiento en la calle de Henrietta. 



                 BIRMINGHAM BOARD OF ZONING APPEALS PROCEEDINGS 
TUESDAY, SEPTEMBER 12, 2017 

City Commission Room 
151 Martin Street, Birmingham, Michigan 

 
 
Minutes of the regular meeting of the City of Birmingham Board of Zoning Appeals 
(“BZA”) held on Tuesday, September 12, 2017.  Chairman Charles Lillie convened the 
meeting at 7:30 p.m.   
 
Present: Chairman Charles Lillie;; Board Members Kevin Hart, Jeffery Jones,  
  Randolph Judd, Vice-Chairman Peter Lyon John Miller, Erik Morganroth  
     
 Absent:    Alternate Board Members Kristen Baiardi, Jason Canvasser  
 
Administration: Bruce Johnson, Building Official 
   Mike Morad, Asst. Building Official 
   Carole Salutes, Recording Secretary 
   Jeff Zielke, Building Inspector      
   
The Chairman welcomed everyone and explained the BZA procedure to the audience.  
Additionally, he noted that the members of the Zoning Board are appointed by the City 
Commission and are volunteers who serve staggered three-year terms. They sit at the 
pleasure of the City Commission to hear appeals from petitioners who are seeking 
variances from the City’s Zoning Ordinance.  Under Michigan law, a dimensional 
variance requires four affirmative votes from this board, and the petitioner must show a 
practical difficulty.  A land use variance requires five affirmative votes and the petitioner 
has to show a hardship.  There are no land use variances called for this evening.  Also, 
appeals are heard by the board as far as interpretations or rulings.  Four affirmative 
votes are required to reverse an interpretation or ruling. There are no interpretations on 
this evening's agenda.  
 

T# 09-60-17 
 
APPROVAL OF THE  MINUTES OF THE BZA MEETING OF AUGUST 8, 2017 
 
Motion by Mr. Judd 
Seconded by Mr. Morganroth to approve the Minutes of the BZA meeting of 
August 8, 2017 as presented. 
 
Motion carried, 7-0. 
 
VOICE VOTE  
Yeas:  Judd, Morganroth, Hart, Jones, Lillie, Lyon, Miller 
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Nays:  None 
Absent:  None 
 

T# 09-61-17 
 
1583 RUFFNER 
Appeal 17-21 
 
The owners of the property known as 1583 Ruffner request the following variances to 
construct a two-story addition to the rear of the existing home.  
 
A. Chapter 126, Article 2, section 2.10 of the Zoning Ordinance requires both side yard 
setbacks for this property total 14.00 ft. The total side yard setbacks proposed is 8.46 
ft.; therefore, a 5.54 ft. variance is requested.  
 
B. Chapter 126, Article 4, section 4.61 (2) of the Zoning Ordinance requires a minimum 
street side yard setback to be 10.00 ft. The proposed setback is 3.46 ft; therefore, a 
variance of 6.54 ft. is requested.  
 
C. Chapter 126, Article 4, section 4.61 (2) of the Zoning Ordinance requires the 
attached garage to be setback 15.00 ft. from the street side property line. The proposed 
setback is 13.10 ft.; therefore, a variance of 1.90 ft. is requested.  
 
D. Chapter 126, Article 4, section 4.74 (C) of the Zoning Ordinance requires a minimum 
distance between principal residential buildings for this lot to be 14.00 ft. The proposed 
distance is 10.14 ft., therefore a variance of 3.86 ft. is requested.  
 
E. Chapter 126, Article 4, section 4.61 (2) of the Zoning Ordinance requires a minimum 
street side yard setback to be 10.00 ft. A proposed covered porch is set back 3.46 ft. 
with a 1.00 ft. overhang; therefore, variances of 6.54 ft. for the porch and 5.87 ft. for the 
overhang are requested.  
 
This property is zoned R-3 Single-Family Residential.  
 
Mr. Johnson advised that the existing two-story colonial home was constructed in 1926 
and is located on the NW corner of Ruffner and Torry St.. The existing lot dimensions 
are as originally platted. The applicant is proposing a two-story addition to the rear of 
the home with an attached garage accessed from the side street. The lot tapers as it 
goes back.  It is 40 ft. wide in the front and 37.03 ft. in the rear which is driving some of 
the need for request (C).  The neighboring home on the abutting lot to the west was 
constructed in 2012-2013.  
 
Chairman Lillie pointed out a problem with variance (E).  One survey shows the NE 
corner of the porch to be 3.46 ft. off the lot line.  However the property line tapers back 
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and the variance request should be larger.  If the lot line was parallel the petitioner 
would have had 2.5 more ft. to build in. He received clarification from Mr. Johnson that 
the house to the west did not need variances when it was constructed.  Also Mr. 
Johnson noted that if the petitioner built a detached garage instead of attaching it a 
variance would still be needed. 
 
Mr. Johnson went on to explain regarding variance (C) that the 15 ft. setback 
requirement for attached garages is a fairly new ordinance provision. Prior to that, 
attached garages only needed to maintain the same setback as the house.  However, 
the City was receiving complaints about cars parked over the sidewalk, because 10 ft. 
was not enough room to park a vehicle without blocking the sidewalk. 
 
Mr. Jones asked what the petitioner has done to mitigate the amount of variances 
requested.  Mr. Johnson verified that after the petitioner spoke with Mr. Worthington the 
variances were  reduced from what was initially proposed. 
 
Mr. Hart noted that if the garage was detached the petitioner would still need a variance 
for lot coverage.  The current proposal to attach the garage seems to be a much lesser 
evil. 
 
Ms. Janine Sova spoke for her daughter, Victoria Miller, who is the owner of the 
property. Ms. Sova said the house was purchased before the new 15 ft. setback 
requirement was in place.  She explained the reasons for the variances.  They worked 
on the plans over four months trying to conform to the Ordinance.  The inside depth of 
the garage is only 19 ft. which is quite narrow for a car.   
 
Chairman Lillie explained to her that with variance (E) the problem is that a setback of 
3.46 ft. has been advertised to the public and probably a larger variance is needed. 
Because of that the City will have to re-advertise on that one item.  Mr. Johnson noted 
that when the designer drew the plans he did them in accordance with the Certified 
Survey, but put the dimension in the wrong location.  If the requested variance is 
granted the porch would have to be moved in about 4 in.  The petitioners agreed to that 
and Mr. Johnson said he would need new drawings that conform to the Survey. 
 
At 8:05 p.m. Mr. Larry Alessi, the designer, commented that part of the width of the 
living room is the stairway down to the garage.  They moved the stairway from inside 
the garage into the house to decrease the size of the garage.  Also the whole structure 
was pulled back to reduce two variances.  They looked at a design that would only 
require a variance for lot coverage and potentially side yard setback, but that was 
discouraged because lot coverage would be over by about 80 sq. ft.   
 
Motion by Mr. Miller 
Seconded by Mr.  Jones to approve variances A, B, C, D, and E  for Appeal 17-21 
at 1538 Ruffner.  He believes this situation was created by three things: 
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• One is the diminishing size of the lot; 
• The second is the fact that it is a corner lot and the BZA has encountered 

that before; 
• Thirdly, the position of the existing residence on the lot, which is very 

close to Torry St., makes connecting up difficult there. 
So, Mr. Miller sees those three difficulties preventing the petitioner from meeting 
the exact Zoning Ordinance as written and conformity does become burdensome 
because of that. 
 
He also feels that this addition will do substantial justice to the neighborhood.  It 
is a great improvement on the house.  They have tried to mitigate the situation.  It 
is a very narrow garage.  Also, the house as it proceeds north does step back and 
increases the distance from Torry St. and diminishes the mass of the house as it 
goes north. 
 
For those reasons the problem certainly wasn't self-created and he would move 
to approve tied to the dimensions as advertised and contingent upon revised 
drawings depicting the porch being set back approximately 4 in. 
 
Mr. Lyon was concerned about the ordinance for attached garages on 40 ft. lots.  Mr. 
Johnson observed if the lot didn't taper back the way it does he thought they could fit it 
in.  Mr. Lyon indicated his support for the motion because of the unique characteristics 
of the tapered lot and the existing non-conforming residence.  He also noted the 
petitioner took quite a few steps to mitigate the variances and the impact to the 
neighbor. 
 
Motion carried, 7-0. 
 
ROLLCALL  
Yeas:  Miller, Jones, Hart, Judd, Lillie, Lyon, Morganroth 
Nays:  None 
Absent:  None 
 

T# 09-62-17 
 
767 HARMON  
Appeal 17-24 
 
The owners of the property known as 767 Harmon request a variance from the 
maximum height of a fence in the front open space:  
 
A. Chapter 126, Article 4, Section 4.11 (2) requires fences located in the front open 
space not exceed 3.00 ft. in height. The fence panel height is 4.17 ft. and the post 
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height is 5.17 ft.; therefore, variances of 1.17 ft. for the fence panel and 2.17 ft. for the 
posts are requested.  
 
This property is zoned R-2 Single-Family Residential. 
 
Two pieces of correspondence have been received from neighbors, one commenting on 
the variance request and one in favor of it. 
 
Mr. Johnson noted that the Building Dept. received a complaint on or about June 27, 
2017 that a new fence in the front open space at this location was too tall. A Code 
Enforcement Officer investigated and determined the fence was too tall and issued a 
violation notice. The property owner called the department the next day and stated that 
the fence was installed approximately five years ago to replace an existing deteriorated 
fence. The applicant is seeking a variance to allow the existing fence to remain at its 
current height. Pictures were presented showing how the original fence looked and how 
it looks today.  In response to the Chairman, Mr. Johnson said the Fence Ordinance has 
been in existence since 1963. He explained for Mr. Judd that installation of a fence 
requires a permit.  There was no permit drawn for this particular fence. 
 
Mr. Ryan Goodman, the homeowner, said he purchased the house over five years ago 
when it was approaching 100 years in age.  It needed a multitude of repairs both interior 
and exterior, including the fence at the front which was rotting and falling down.  It was a 
complete eyesore for the entire street.  The president of the Millpond Neighborhood 
Association has written a nice letter on their behalf detailing how the fence and other 
improvements that have been made have enhanced the appeal of the neighborhood. 
 
In response to the Chairman's question Mr. Goodman said he cannot comply with the 
Ordinance now because the vinyl material cannot be cut down.  Also he cannot lower 
the fence into the ground. Further, it would be a financial hardship to tear out the fence 
and replace it.   
 
Mr. Jones stated the BZA has parameters they are required to meet in order to grant or 
deny a variance.  Mr. Lyon added there are four points that need to be met in order to 
convince the board beyond a reasonable doubt that a variance is needed.  The most 
important is that the need for a variance is not self-created. Mr. Miller asked Mr. 
Goodman why he did not pull a permit.  His answer was that he assumed it had been 
pulled by his landscaper.  Chairman Lillie concluded he was relying on his agent and  
the fact that his agent didn't do it is the petitioner's problem. 
 
Discussion followed that letters from neighbors are worth something, but they are not 
the deciding factor in granting a variance. Responding to Mr. Jones, Mr. Goodman said 
it is possible to rip the fence out and have no fence there.  Mr. Jones explained that the 
act of putting in a new fence requires compliance with the zoning then in effect.  If the 
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applicant had applied for a permit it would have been pointed out to him that the fence 
had to be 3 ft. in height. 
 
At 8:25 p.m. no one in the audience wished to comment on this variance request.   
 
Motion by Mr. Jones 
Seconded by Mr. Judd as it relates to appeal 17-24 having the address of 767 
Harmon, he would move to deny, as the requirements with which we are all aware 
and which the applicant signs when he files the appeal are not met. 
 
In fact, the board heard nothing relating to the physical nature of the property as 
to why there is a practical difficulty.  In fact, we heard just the opposite.  Mr. 
Lyon's statement relating to is it not self-created, he thinks is ample reason 
enough.  For those reasons, non-compliance with any of the four criteria that we 
are to decide upon are why he would move to deny. 
 
Mr. Miller concurred with the motion.  He would be afraid of going down a slippery slope 
if the board approves this.  It would set a very difficult precedent.  
 
Mr. Jones added that approval of the motion would not only be a slippery slope, but it 
would become a totally subjective matter.  That is something that would fall outside of 
this board's parameters.  The requirements to grant approval have not been met. 
 
Mr. Lyon said there is no choice but to deny. 
 
Motion to deny carried, 7-0. 
 
ROLLCALL  
Yeas:  Jones, Judd, Hart, Lillie, Lyon, Miller, Morganroth 
Nays:  None 
Absent:  None 

T# 09-63-17 
 
490 LAKESIDE 
Appeal 17-25 
 
The owners of the property known as 490 Lakeside request the following variances to 
replace an existing trellis roof on a rooftop terrace.  
 
A. Chapter 126, Article 2, Section 2.06 of the Zoning Ordinance requires a maximum 
roof height of 30.00 ft. for this property. The proposed roof height is 32.00 ft.; therefore, 
a variance of 2.00 ft. is requested.  
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B. Chapter 126, Article 2, Section 2.06 of the Zoning Ordinance requires a maximum 
eave height of 24.00 ft. The proposed eave height is 29.00 ft.; therefore, a variance of 
5.00 ft. is requested.  
 
This property is zoned R-1 Single-Family Residential. 
 
Mr. Johnson explained that the existing home was constructed in 2001. There is a 
rooftop terrace area at the front of the home accessed from the habitable attic area. The 
applicant is proposing to replace the existing trellis roof above the terrace with a sloped 
roof. In response to the Chairman Mr. Johnson indicated that he is not aware of any 
variances that were needed when the house was built. Mr. Jones received clarification 
that the proposed bell shaped roof will not exceed the roofline height.   
 
Mr. Miller observed it would seem that the existing height and the proposed are in 
proximity to one another.   
 
Mr. Brad Baqua from AZD Architects represented the homeowner, Mr. Arya Afrakhteh.  
He advised they explored a number of options with the roof configuration.  None of them 
lent themselves aesthetically to the style of the home. The existing trellis height and the 
eave height are within a few inches of each other. They were very conscious about 
keeping the new roof lower than the main peak of the house and in balance with the 
mass of the house.  The roofing material will be metal or copper.  Aesthetically the roof 
will have no affect  on any of the neighbors in that it will not obstruct their enjoyment of 
their properties in any way.  If the trellis were lowered it would not be usable because of 
headline issues.   
 
In response to Chairman Lillie, Mr. Baqua said the sloped roof is 5 ft. high in order to 
balance with the mass of the house. A flat roof did not lend itself to the aesthetics of the 
home in their opinion.  The bell shaped roof improves the look.  There is a dropped 
ceiling on the interior to make that shape work.  He indicated for the Chairman that a flat 
roof would match what the house looks like now. 
 
There were no comments from members of the audience at 8:40 p.m. 
 
Motion by Mr. Miller 
Seconded by Mr. Lyon on Appeal 17-25 at 490 Lakeside to approve Variance (B) 
only, which is Chapter 126, Article 2, section 2.06.  That relates to the proposed 
eave height and to the existing eave height.  He thinks there is an existing 
condition and it is really not changing with the proposed design.  So he thinks the 
petitioner would find conformity unnecessarily burdensome because you can't 
really lower the eave height and still walk out on the porch.  There is only about 7 
or 7.5 ft. now.  Again, he finds that quite burdensome. 
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It is a unique circumstance that this is already built.  Because that porch is 
already built he doesn't see that eave height as being self-created.  It is 
something that was inherited and he thinks that would reasonably do justice to 
the neighborhood, that type of modification but maintaining that implied or the 
new built eave height, which seems reasonable to him.   
 
So Mr. Miller would move to approve the eave height as dimensioned on the 
drawings, separate from the concerns for Variance (A) and tie that to an 
administratively approved modification to support the existing "eave."  
 
Motion carried, 7-0. 
 
ROLLCALL  
Yeas:  Miller, Lyon, Hart, Jones, Judd, Lillie, Morganroth 
Nays:  None 
Absent:  None 
 
Motion by Mr. Miller 
Seconded by Mr. Morganroth on Appeal 17-25 at 490 Lakeside to deny Variance 
(A).  He cannot get around that it is completely self-created and actually relatively 
frivolous in terms of going past the height restrictions.  Certainly a slightly 
different profile of the roof can be within the zoning envelope and he thinks that 
can be done pretty easily.  There is no real practical difficulty here that he sees so  
he would move to deny. 
 
Motion carried, 7-0. 
 
ROLLCALL  
Yeas:  Miller, Morganroth, Lyon, Hart, Jones, Judd, Lillie 
Nays:  None 
Absent:  None 
 

T# 09-64-17 
 
CORRESPONDENCE (none) 
 

T# 09-65-17 
 
GENERAL BUSINESS  
 
Mr. Johnson introduced Jeff Zielke and Mike Morad to the board. 
 

T# 09-66-17 
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OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA (no public was left) 
 

T# 09-67-17 
 
ADJOURNMENT 
 
No further business being evident, the board members passed a motion to adjourn at 
8:45 p.m. 
 
 
 
            
      Bruce R. Johnson, Building Official   
           



                 BIRMINGHAM BOARD OF ZONING APPEALS PROCEEDINGS 
TUESDAY, OCTOBER 17, 2017 

City Commission Room 
151 Martin Street, Birmingham, Michigan 

 
 
Minutes of the regular meeting of the City of Birmingham Board of Zoning Appeals 
(“BZA”) held on Tuesday, October 17, 2017.  Chairman Charles Lillie convened the 
meeting at 7:30 p.m.   
 
Present: Chairman Charles Lillie; Board Members Kevin Hart, Randolph Judd,  
  Vice-Chairman Peter Lyon, John Miller, Alternate Board Members Kristen  
  Biardi, Jason Canvasser  
  
 Absent:  Jeffery Jones, Erik Morganroth  
 
Administration: Matthew Baka, Sr. Planner 
   Bruce Johnson, Building Official 
   Mike Morad, Asst. Building Official 
   Carole Salutes, Recording Secretary 
   Jeff Zielke, Building Inspector      
   
The Chairman welcomed everyone and explained the BZA procedure to the audience.  
Additionally, he noted that the members of the Zoning Board are appointed by the City 
Commission and are volunteers who serve staggered three-year terms. They sit at the 
pleasure of the City Commission to hear appeals from petitioners who are seeking 
variances from the City’s Zoning Ordinance.  Under Michigan law, a dimensional 
variance requires four affirmative votes from this board, and the petitioner must show a 
practical difficulty.  A land use variance requires five affirmative votes and the petitioner 
has to show a hardship.  There are no land use variances called for this evening.  Also, 
appeals are heard by the board as far as interpretations or rulings.  Four affirmative 
votes are required to reverse an interpretation or ruling. There are no interpretations on 
this evening's agenda.  
 

T# 11-68-17 
 
APPROVAL OF THE  MINUTES OF THE BZA MEETING OF SEPTEMBER 12, 2017 
 
Motion by Mr. Judd 
Seconded by Mr. Lyon to postpone approval of the Minutes of the BZA meeting of 
September 12, 2017 to the November meeting as there was an ambiguity in the 
wording with regard to Mr. Jones' motion on Page 6. 
 
Motion carried, 7-0. 
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VOICE VOTE  
Yeas:  Judd, Lyon, Biardi, Canvasser, Hart, Lillie, Miller 
Nays:  None 
Absent:  Jones, Morganroth 
 

T# 11-69-17 
 
539 S. BATES ST. 
Appeal 17-29 
 
The owners of the property known as 539 S. Bates St. request the following variance to 
construct an addition to their existing home.  
 
A. Chapter 126, Article 4, section 4.74 (C) of the Zoning Ordinance requires a minimum 
distance between principal residential buildings to this lot to be 17.50 ft. with 7.76 ft. 
proposed; therefore, a variance of 9.74 ft. is requested. 
 
This property is zoned R-3 Single-Family Residential.  
 
Mr. Johnson advised that the dimensions stated above are as advertised.  However, the 
appellant has verified the actual dimension between the proposed addition and the 
existing attached garage to the south at its closest point is 7.82 ft., requiring a lesser 
variance amount of 9.68 ft.  
 
The existing home was built in 1880 and is a designated historical structure.  The 
property owner received approval on November 2, 2016 from the Historic District 
Commission ("HDC") to construct an addition to the existing home.  A Building Permit 
was issued on April 24, 2017 to construct the addition after the plans were reviewed and 
approved by the Building Dept.  After the permit was issued they were notified by DTE 
on June 29, 2017 that the location of the addition would be in violation of the National 
Electrical Code and DTE minimum clearances between the addition and the high 
voltage power lines. Therefore the Building Dept. issued a stop work order on June 30, 
2017, due to the clearance violation. 
 
The property owner redesigned the addition to meet the clearance requirements from 
the power lines and submitted an Administrative Approval Application to the Planning 
Dept. for the changes.  They shifted the house to the south to comply with all of the 
setback requirements on their property (redesign of the interior and exterior from what 
was initially proposed). The house is now proposed to be 5.22 ft. from the south 
property line. They meet their combined total side yard setbacks of 17.5 ft.; however 
they are also required to have 17.5 ft. between principal structures.   
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The attached garage on the neighboring lot to the south (551 S. Bates St.) did receive a 
variance to be 3 ft. off the lot line prior to being constructed in 1986.  That is where the 
distance between structures is non-conforming to today's Ordinance. The revised plan 
has been administratively approved with the condition that the applicant seeks approval 
from the BZA for the minimum distance between principal structures. 
 
Responding to the Chairman, Mr. Johnson said the neighbor's garage to the south is 
2.62 ft. off the side property line. The petitioner's lot is 70 ft. wide and the property 
directly to the south is 50 ft. wide.  There are also power lines that run along the rear 
(easterly) property line.  The applicant is working with DTE on the vertical clearance 
requirements there.  
 
Mr. Lyon inquired how far DTE pushed the building envelope from the north lot line.  Mr. 
Johnson replied the applicant went 14 ft. from the side property line.  
 
Chairman Lillie summarized that assuming there was no house built on the lot to the 
south, no variances would be required by the petitioner because they meet all of their 
required setbacks except minimum distance between principal structures. 
 
Mr. H. Adam Cohen, Steinhardt Pesnick & Cohen, spoke on behalf of Michael and 
Barbara Horowitz, the petitioners, regarding practical difficulty.  Mr. Cohen provided the 
general background after the Horowitzes agreed to buy the home at 539 S. Bates St. 
contingent on their ability to resurrect a prior approval from the HDC on the historic 
home.  The HDC reinstated the expired approval.  The Horowitzes then advised the 
HDC that they would return with minor modifications to the property.  Approximately one 
year ago the Horowitzes returned to the HDC with some minor modifications and the 
HDC unanimously approved the modifications with very positive comments. 
 
In reliance of that approval, the Horowitzes closed on the purchase of the home.  The 
City then issued a Building Permit to build the addition along with the minor 
modifications.   Construction began.  During the permit and approval process, DTE 
asserted some concerns about creating clearance with the power lines on the east. 
Resolution was worked out and construction continued.  While work was going on, DTE 
for the first time claimed that it was concerned about the clearance between its poles 
and wires on the north and the Horowitzes' proposed addition.  The City then issued a 
stop work order.  The stop work order was issued four months ago. That order led to a 
lengthy series of meetings and communications over many weeks among 
representatives for the City, DTE, and the Horowitzes, including attorneys, building 
officials, engineers, and others.   
 
On August 16, 2017, two proposals were made to the Horowitz Family:   

• One was that they could apply to the HDC for a permit to demolish the historically 
designated structure.  The process would consume many months and such 
approval is unlikely according to the City. 
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• The second proposal was that DTE could elevate the power poles and power 
lines on the eastern side of the property and relocate them on the northerly side.  
There was no certainty that the relocation was feasible from on engineering 
standpoint and the process would also take months at an estimated cost of 
approximately $345,000. 

 
Concerned that both alternatives would yield substantial construction delays, 
uncertainty, significant cost, and potential litigation, the Horowitzes went back to their 
architect, William Finnicum, and redesigned their proposed addition. The new design 
has received favorable responses from the various City and DTE attorneys, and other 
representatives and officials.  While the new design meets the City's setback 
requirements, its construction requires a dimensional variance from the City's Ordinance 
regulating distance between principal residential buildings on the property's southerly 
side.  
 
Mr. Cohen said there are several sources of practical difficulty to support their variance 
request:  

• The Horowitzes already obtained approval from the HDC twice under their 
ownership.   

• By now they had obtained a Building Permit and started work on the property. 
• It was DTE, not the Horowitz Family, who belatedly objected to the construction 

and caused the issuance of a stop work order. 
• The cost and the time associated with the other two proposals that are 

extraordinarily risky, not necessarily feasible from an engineering standpoint, and 
extremely time consuming to a family who is trying to move into a house. 

• In 1986 the adjacent property owner to the south obtained a variance to construct 
a garage addition to the home's northerly side.  Therefore that neighbor's garage 
is nonconforming as to its side yard setback requirement.  Moreover, the 
neighbor's lot is only 50 ft. wide, meaning that lot's distance between buildings is 
only 14 ft.; not the 17.5 ft. applicable to the Horowitz property which is 70 ft. in 
width. 

• It would be inequitable to reward a neighbor who was first in time to get a 
variance, and to punish a subsequent neighbor who was second in time and 
received all approvals to design and build a project which has now been stopped. 

• The proximity of the neighbor's garage is the only thing that compels a variance. 
 
These practical difficulties were not self-created and the Horowitz Family has incurred 
considerable expense and extraordinary hardship through all of this. They have worked 
to collaborate with the City, with DTE, and with everyone involved to create a solution to 
this problem.  
 
Finally, in no sense would issuance of the requested variance impair the health, safety, 
and welfare of the greater community. One of the virtues of this plan it that it has the 
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effect of relocating the driveway to the north so it is consistent with the northerly 
driveways adjoining other homes along the street. 
 
Mr. Horowitz showed pictures of the historic house and its relationship to the garage 
next door and to the DTE pole. 
 
Chairman Lillie pointed out that neither history nor cost are criteria for establishing 
practical difficulty.   
 
Mr. Lyon summarized the discussion to this point:  The house to the south has a 2.6 ft. 
setback.  It originally received a variance in 1986 of 3.3 ft. The larger setback is on the 
north side.   
 
Mr. Johnson clarified that the DTE horizontal distance requirement is identical to that in 
the National Electrical Code.  The City's position does not support DTE's required 
clearance, but that of the National Electrical Code.  They are both the same.  Mr. Cohen 
pointed out that DTE caused the City to issue the stop work order. 
 
Responding to Mr. Lyon regarding alternatives that were pursued to reduce the required 
variance, Mr. Cohen stated that Mr. William Finnicum, the Horowitzes' architect, worked 
very diligently to avoid many possible variance requirements.  This was as tight as he 
could possibly get it.  Mr. Lyon went on to inquire why the Horowitzes want such a large 
house, and Mr. Cohen replied their family has certain bulk needs.  They are not building 
a larger house than the one that was already approved by the HDC three times and for 
which a Building Permit was granted. 
 
The Chairman took comments from members of the audience at 8:15 p.m. 
 
Mr. Eric A. Parzianello, Hubbard Snitchler & Parzianello, PLC, spoke to represent both 
Ms. Jane Synnestvedt, and Ms. Barda.  He said there was no notice delivered to them 
nor was there a notice at the property.  He noted his clients do not feel that any of the 
circumstances described amount to practical hardship for the variance to be granted.  
There was some suggestion that the DTE issue was a surprise, but in November 2016 
the HDC meeting notes from the Building Dept. said the applicant must provide a 
clearance letter from DTE indicating that the setbacks were approved by DTE.  That 
apparently didn't happen.   
 
There are no provisions of the Ordinance that will prevent the Horowitzes from using the 
property for a permitted purpose; there is no unnecessary hardship, it is all cost and 
size requirements; the narrowing of the distance between buildings constitutes some 
safety issues preventing emergency ability to access the homes. 
 
Regarding whether the variance would result in substantial justice to the property owner 
and the general public, the public would all weigh in favor of denying the variance.   



Birmingham Board of Zoning Appeals Proceedings 
October 17, 2017 
Page 6 of 8 

 

 
Mr. Cohen stated that in November 2016 DTE raised an issue about the lines on the 
east .  The Horowitzes and DTE reached a resolution which is why DTE never said 
another word until after the Building Permit was issued. It was not until after 
construction started that DTE voiced concern about the lines on the north.  Secondly, 
not a single safety professional has indicated there is any problem with the narrow area 
between the proposed addition and the neighbor's garage to the south. Further, the 
distance between the proposed addition to the home and the home to the south is very 
large. 
 
Mr. Johnson clarified for the record that the revised plan was not approved by the HDC; 
it was administratively approved in the Planning Dept. 
 
Mr. John Henke, a neighbor and chairman of the HDC, said he is speaking to clarify the 
record.  The HDC has neither been consulted on this plan nor approved it.  Secondly, 
this evening's hearing was never posted in front of the property. Third, immediately 
adjacent to the south lot line of the second house to the south of the subject property is 
a driveway on the north side of the property of the third house. Chairman Lillie 
answered that it was presented that all of the driveways are on the north side, and if the 
variance request is approved this driveway would also be on the north side.  Mr. Henke 
continued that if the variance is granted there will be a 2 1/2 story structure immediately 
adjacent to a 1 1/2 story structure.  The Chairman indicated that is not something the 
BZA decides on.  Mr. Henke concluded that speaking as a neighbor, he sees this as a 
self-created problem. 
 
Ms. Jane Synnestvedt, 551 S. Bates St., immediately south of the subject property said 
she has a passion for older homes and purchased her home because she felt the Bates 
St. Historic District offered protection for her 1907 home.   If the proposed addition goes 
up it will affect the light that comes into her house on that side. She thought that a 
solution might be to shrink the size of the Horowitzes' house.  There are a number of 
neighbors that agree with her.  
 
Motion by Mr. Judd 
Seconded by Mr. Lyon in regard to Appeal 17-29, 539 S. Bates St.  The 
representative of the petitioner has certainly noted that this is a thorny problem.  
In fact, Mr. Judd has never seen a confluence of conflicting interests on a piece of 
property that is quite as complete as this one.  We have a historic home; we have 
DTE with a setback controlling; we have a house to the south that was granted a 
variance in 1986 (by the way, nothing the past board did or that we do is 
precedent).   
 
The question is whether any of these or added together is enough to constitute 
practical difficulty in this particular situation.  Mr. Judd feels that they are.  He 
thinks that strict compliance with the setbacks in this case would unreasonably 
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prevent the owner from using the property for a permitted purpose and would 
render conformity to the restrictions unnecessarily burdensome.   
 
Further, to grant the variance would do substantial justice to the applicant as well 
as other property owners in the district.   
 
We are the Board of Zoning Appeals, we are not the Historic Board; we are not 
the City Commission; we deal with the issue at hand and that does not include 
worrying about or considering the historic nature of the area.  There is a board for 
that purpose so we will be very circumspect in our decision.   
 
Mr. Judd feels that to allow a lesser relaxation would give substantial relief to the 
owner of the property and be more consistent with justice to the property owners. 
 
The third point this board deals with is whether or not this is due to unique 
circumstances.  Well, as he noted, there are a lot of unique circumstances here.  
The historic home has been before the Historic District Commission twice.  The 
plans that have been submitted have been approved, and the main problem 
suddenly becomes DTE.  DTE is certainly not a self-created problem as noted.  
The setback required by DTE has really thrown this entire project off.  Mr. Judd 
indicated he is an attorney, not an architect, but he looked at the plans and tried 
to figure out how you could shift that house, but you can't touch the historic 
home which sits in the middle.  That is the fulcrum and it is not going anywhere.  
So, that is the problem that we have to deal with. Added to that problem is in 1986 
members of this board, none of whom were on the board at that time, granted a 
variance.  That variance, once again, is butting up against the subject project 
from the south.   
 
Mr. Judd feels the solution that has been presented by the petitioner is the one 
that will work in this case.  Therefore he would move to grant this appeal and tie it 
to the plans as presented. 
 
Mr. Lyon said he supported the variance because the house to the south is not a 
conforming structure.  This is a bit of our 9-5, 9-5, 9-5 rule where Birmingham is a bit 
unique in the required distance between buildings.  The neighbors to the south intruded 
on the required 5 ft. setback (actually more than they were allowed to).  Were it not for 
that structure this board would not even be meeting tonight.  The City has supported the 
DTE required distance from their lines.  Therefore it requires the petitioner to put the 
large driveway setback on the north side of the structure.  That leaves the south side of 
the structure with the smaller setback which would normally be 5 ft. were it not for the 
neighbor's garage that is 2.7 ft. from the south lot line of the subject property.  So for 
those reasons, Mr. Lyon thinks that a practical difficulty has been established; it is not 
self-created; and it is definitely unique to the property. 
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Mr. Miller commented in support of the appeal.  There are many unique circumstances 
here, but the garage to the south and its variance are an over-riding factor for him. 
 
Chairman Lillie indicated he would support the motion for the reasons stated by Mr. 
Judd.  He also pointed out that the board has run into this situation before where 
adjoining lots have different widths.  It causes a problem for the larger lot owner 
because the smaller lot owner is able to comply because he doesn't have to be as far 
away from the lot line.  Besides that, the variance that was obtained in 1986 has 
exacerbated the problem. 
 
Motion carried, 7-0. 
 
ROLLCALL VOTE  
Yeas:  Judd, Lyon, Biardi, Canvasser, Hart, Lillie, Miller 
Nays:  None 
Absent:  Jones, Morganroth 
 

T# 11-70-17 
 
CORRESPONDENCE (none) 
 

T# 11-71-17 
 
GENERAL BUSINESS  
 
Mr. Johnson announced that the December meeting will be on December 5 due to 
holidays occurring in the second week. 
 

T# 11-72-17 
 
OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA (no public was left) 
 

T# 11-73-17 
 
ADJOURNMENT 
 
No further business being evident, the board members passed a motion to adjourn at 
8:40 p.m. 
 
 
 
            
      Bruce R. Johnson, Building Official   
           



CASE DESCRIPTION 

273 Euclid (17-27) 

Hearing date: November 14, 2017 
 
The owners of the property known as 273 Euclid is requesting the following variance to 
allow for the construction of a new single family home with a detached garage. 
 

A. Chapter 126, Article 2, Section 2.10 of the Zoning Ordinance requires a 
maximum roof height of the house for R-3 of 28.00 feet for this property.  The 
proposed roof height is 32.56 feet; therefore a variance of 4.56 feet is 
requested. 

 
B. Chapter 126, Article 2, Section 2.10 of the Zoning Ordinance requires 

maximum lot coverage of 30.00%.  The proposed lot coverage is 31.70% 
(3179 SF); therefore a variance of 1.70% (179 SF) is requested. 

 
C. Chapter 126, Article 2, Section 2.10 of the Zoning Ordinance requires a 

minimum combined front and rear setback of 55.00 feet for this property.  The 
proposed combined setback is 54.70 feet; therefore a variance of 0.30 feet is 
requested. 

 
D. Chapter 126, Article 2, Section 2.10 of the Zoning Ordinance requires a 

maximum roof height for the accessory building for R-3 of 14.5 feet for this 
property.  The proposed eave height is 18.25 feet; therefore a variance of 
3.75 feet is requested. 

 
E. Chapter 126, Article 2, Section 2.10 of the Zoning Ordinance requires a 

maximum eave height for the accessory building for R-3 of 12.0 feet for this 
property.  The proposed eave height is 13.98 feet; therefore a variance of 
1.98 feet is requested. 

 
Staff Notes: The property is zoned R4 and currently has a duplex or two family home. 
The duplex is proposed to be demolished and replaced with a single family home. A 
single family home is permitted in a R4 district following the R3 single family 
development standards. Development in R4 districts requires site plan approval.  The 
applicant was granted Preliminary Site Plan approval on October 25, 2017. Planning 
Board Minutes are included.  
 
Note: variances B and C above for lot coverage and minimum combined front and rear 
setbacks have been resolved since the publishing. The appellant revised the drawing to 
be in compliance.  
 
 

 
 Jeff Zielke 
______________________________________________ 
Jeff Zielke 
Plan Reviewer 
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, OCTOBER 25, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on October 25, 
2017. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Stuart Jeffares, Bert Koseck, Vice-

Chairperson Gillian Lazar, Janelle Whipple-Boyce, Bryan Williams;  Alternate 
Board Member Daniel Share; Student Representative Ariana Afrakhteh (left at 
8:45 p.m.) 

 
Absent: Board Member Robin Boyle;   Alternate Board Member Lisa Prasad; Student 

Representative Isabella Niskar  
  
Administration:  Matthew Baka, Sr. Planner  
              Jana Ecker, Planning Director                 
              Carole Salutes, Recording Secretary   
 

10-190-17 
 
APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING OF 
SEPTEMBER 27, 2017 
 
Motion by Mr. Share 
Seconded by Mr. Jeffares to approve the Minutes of the Regular Planning Board 
Meeting of September 27, 2017  
 
Motion carried,  
 
VOICE VOTE 
Yeas:  Share, Jeffares, Clein, Koseck, Whipple-Boyce 
Nays: None 
Abstain:  Lazar, Williams 
Absent:  Boyle 
 

10-191-17 
 

CHAIRPERSON’S COMMENTS  
 
The Chairman noted that various types of hearings will be heard this evening. 
 

10-192-17 
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Absent: Boyle 
 

10-196-17 
 

PRELININARY SITE PLAN REVIEW 
 
1. 271-273 Euclid (existing duplex) - Request for approval of a Preliminary Site Plan 
to allow construction of a new single-family residence in an R-4 Two-Family 
Residential Zoning District 
 
Ms. Ecker explained the subject site is .23 acres (10,019 sq. ft.) in size and is located in an R-4 
Two-Family Residential Zone, in the Little San Francisco neighborhood. The site currently 
contains a duplex which is proposed to be demolished, and a new single- family home is to be 
constructed. The new home will feature two stories with a basement, an attached garage and a 
detached garage, which will be located behind the house. Article 2, section 2.11 of the Zoning 
Ordinance states that single-family dwellings are permitted uses in the R-4 Zone, but must be 
reviewed under R-3 Single-Family Residential Zone standards. Further, as the property is zoned 
R-4 Two-Family Residential, site plan review by the Planning Board is required in accordance 
with Article 7, section 7.25, Site Plan Review, of the Zoning Ordinance. 
 
Based on the information provided, it appears that the applicant will be required to seek 
variances for non-compliant setbacks, the home height, lot coverage, required open space, and 
the building height and eave height of the detached garage.  The applicant w ill be required 
to comply w ith all development standards or obtain variances from the Board of 
Zoning Appeals ("BZA"). 
 
The applicant must provide open space calculations for the proposed single-family 
home that are greater than or equal to 40%  open space w ith a minimum of 65%  
front open space unpaved, or seek a variance from the BZA. 
 
The applicant must provide an increased combined front and rear setback to meet 
the required 55 ft. or obtain a variance from the BZA. 
 
The applicant will be going before the BZA to have the variance issues addressed. 
 
Mr. Brian Neefer, Brian Neefer  Architecture P.C., 630 N. Old Woodward Ave. said he is not 
clear whether he is supposed to use the recorded front to back depth of the lot at 100 ft. or the 
actual measured distance of 99.66 ft.  He found out the two-story wood deck structure counts 
as lot coverage, and that is what has them over the required coverage.  Therefore, they will 
remove the upper portion of that deck to meet the coverage.  He has done all he can to keep 
the height of the eaves of the house down, especially from the street front.  If the topography 
was more traditional and did not present a walk-out situation at the rear they would fall within 
the height requirements.  From the front the house meets the allowable building height.   
 
He explained the house has both an attached and a detached garage because it can't be added 
onto the back.  The dimensions of the detached garage are 23 ft. x 13 ft.   
 
No one from the public commented on the proposal at 9:07 p.m. 
 
Motion by Mr. Koseck 
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Seconded by Ms. Whipple-Boyce to approve the Preliminary Site Plan for 271-273 
Euclid with the following conditions:  
1.  Applicant comply with the principal and accessory structure height and accessory 
structure eave heights or obtain variances from the Board of Zoning Appeals;  
2. Applicant comply with the lot coverage and open space requirements or obtain 
variances from the Board of Zoning Appeals; 
3. The applicant provide an increased combined front and rear yard setback to meet 
the required 55 ft. or obtain a variance from the Board of Zoning Appeals;  
4. Applicant add two street trees as required along Park St.;  
5. Applicant add the required City sidewalk along Park St.;  
6. Applicant submit specifications on the proposed mechanical units as well as the 
landscaping screenwall to ensure proper screening;  
7. Applicant submit complete landscaping and photometric plans at Final Site Plan 
Review; and  
8. Compliance with the requests of City departments. 
 
Mr. Koseck advised the applicant to try and reduce the degree of variances so they comply with 
the ordinance to the greatest extent possible.  He added this is a great house with a lot of 
design sensitivity - even the detached garage. 
 
Chairman Clein was reluctant to allow so many variances to go before the Board of Zoning 
Appeals.  This is a brand new building and they want a third car, but it can't fit within the 
overall lot coverage and the height is over.   
 
Mr. Williams noted the City of Birmingham approach on zoning issues with the bifurcation on a 
matter like this between two different bodies that don't talk to each other, and don't meet with 
each other just asks for problems.   
 
Motion carried, 6-1. 
 
VOICE VOTE 
Yeas:  Koseck, Whipple-Boyce, Jeffares, Lazar, Share, Williams 
Nays: Clein 
Absent: Boyle 
 
The board took a short recess at 9:10 p.m. 
 

10-197-17 
 
STUDY SESSION 
 
Personal Services Definition 
 
Mr. Share recused himself because he represents a property owner in the Redline Retail District. 
 
Ms. Lazar recused herself because of a familial relationship with a property owner in the Redline 
Retail District. 
 
Chairman Clein recalled the Planning Board has held several public hearings on the definition of 
Personal Services, and provided a definition to the City Commission along with a 
recommendation as to what to do with the definition.  The City Commission has asked for 
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CASE DESCRIPTION 

415 W. Merrill (17-28) 

Hearing date: November 14, 2017 
 
The owners of the property known as 415 W. Merrill are requesting the following 
variances to construct a detached garage. 
 

A. Chapter 126, Article 2, Section 2.06 of the Zoning Ordinance 
requires a maximum lot coverage of 30% with 37.80% (1827.95 SF) 
proposed; therefore a variance of 7.80% (377.20 SF) is requested. 
 

B. Chapter 126, Article 2, Section 2.06 of the Zoning Ordinance 
requires a minimum of 40% open space with 36.60% (1767.85 SF) 
proposed; therefore a variance of 3.40% (166.49 SF) is requested. 

 
C. Chapter 126, Article 4, Section 4.03(J) of the Zoning Ordinance 

requires Dormers on accessory structures are limited to 50.00% of the 
width of the roof per elevation.  The roof width is 27.00 feet and the 
proposed Dormers on the East and West elevations are 85.00% (23.00 
feet); therefore a variance of 35.00% (9.50 feet) is requested. 

 
Staff Notes: The current home was built in 1884 and is historically designated. 
The Historical District Commission has approved the garage and the meeting 
minutes are included.   

 
 
This property is zoned R-8. 
 

 
 

 
 
Matt Baka 

______________________________________________ 
Matt Baka 
City Planner 
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 BIRMINGHAM HISTORIC DISTRICT COMMISSION 
MINUTES OF AUGUST 16, 2017 

Municipal Building Commission Room  
151 Martin, Birmingham, Michigan 

             
 
Minutes of the regular meeting of the Historic District Commission (“HDC”) held 
Wednesday, August 16, 2017.  Chairman John Henke called the meeting to 
order at 7 p.m. 
 
Present: Chairman John Henke; Board Member, Thomas Trapnell, Shelli  
  Weisberg, Michael Willoughby; Alternate Board Member Adam  
  Charles  
 
Absent: Board Members Keith Deyer, Natalia Dukas; Alternate Board 

Member Dulce Fuller; Student Representatives Josh Chapnick, 
Griffin Pfaff 

 
Administration: Matthew Baka, Sr. Planner 
  Carole Salutes, Recording Secretary 
 

08-37-17 
 

APPROVAL OF MINUTES 
 
HDC Minutes of July 19, 2017 
 
Motion by Mr. Trapnell 
Seconded by Ms. Weisberg to approve the HDC Minutes of May 3, 2017 as 
presented. 
 
Motion carried, 5-0. 
 
VOICE VOTE  
Yeas:  Trapnell, Weisberg, Charles, Henke, Willoughby 
Nays: None 
Absent:  Deyer, Dukas 
 
The Chairman noted that only five of seven board members were present this 
evening.  He offered applicants the opportunity to adjourn their hearing to the 
next HDC meeting when a more full board might be present.  All applicants 
wished to be heard this evening. 
 

08-38-17 
 
HISTORIC DESIGN REVIEW 
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There were no comments from members of the public on the motion at 7:05 p.ml 
 
VOICE VOTE  
Yeas:  Weisberg, Charles, Henke, Trapnell, Willoughby 
Nays: None 
Absent:  Deyer, Dukas 
 

08-39-17 
 
HISTORIC DESIGN REVIEW 
415 W. Merrill 
New Abigail Carter House Garage and Design Changes to Home 
 
Zoning:  R-8 Multiple-Family Residential 
 
History:  The oldest portion of the Carter house dates to 1884. At some point a 
second story was added. The house was reportedly moved in 1918 to make 
room for Baldwin High School. The Carter family occupied the house until 1950. 
The home was then used as a boarding house for many years. The house was 
designated historic in 1983 at the age of 99.  
 
Proposal: The applicant is proposing to construct a detached carriage house-
style garage with a cross gable roof south of the historic home at 415 W. Merrill. 
The proposed garage will accommodate two cars on the first floor and contain 
habitable attic space on the second floor. The proposed garage will be set back 
14.88 ft. from the principal building and at least 4 ft. from each lot line to satisfy 
the setback requirements. Additionally, the proposed garage appears to have an 
eave height of 8 ft. above grade. The applicant has indicated that the garage will 
be closely detailed to match the historic features of the existing historic house. 
The applicant is also proposing to make alterations to the existing historic house. 
Some of these changes include the construction of a pergola, enclosure of the 
existing back porch, relocation of a staircase, and the addition/alteration of 
windows.  
 
New Garage: The east elevation of the proposed garage will consist 
predominantly of two separate entrances for two cars. Each entrance will be 
enclosed with its own garage door containing two clerestory windows. As 
demonstrated in the submitted plans, the proposed garage will face S. Chester 
where it will be made accessible by a driveway connecting to the street. The 
applicant is also proposing one double-hung, vertically-proportioned window. The 
north elevation will feature two double hung windows and one entry door with a 
pitched roof awning. At the second story, the applicant is proposing one larger 
double-hung window. The west elevation will predominantly consist of blank 
siding with the exception of one double-hung window featured on the second 
story. 
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Lighting:  The applicant is proposing to install nine 8 in. x 10 in. x 24 in. traditional 
coach light fixtures with a 60 watt lumen on the garage. In addition, the applicant 
is proposing to install three lighting receptacles: one at the north front door; one 
at the east side dust porch; and one at the south entry porch. The applicant must 
demonstrate the location of each of the proposed light fixtures and receptacles in 
plans and submit specifications sheets for the indicated traditional coach light 
fixtures. 
 
Mr. Kevin Hart, Architect for the homeowners, Virginia and Michael Geheb, came 
forward to propose adding two fixed windows to the second story of the west 
elevation as well as a double hung window on the first floor closer to the 
southwest corner of the house.   
 
The plans demonstrate the relocation of a staircase to provide access to the 
south entry of the proposed enclosed porch. Their proposal will increase the 
grass and pervious surface on the site. 
 
Mr. Willoughby suggested changing the height of the lap on the garage.  It is 4 in. 
on the house.  It would be interesting to do 8 in. on the garage.  Mr. Hart agreed 
and said that would fall within the spirit of differentiation when adding on to a 
historic property. 
 
Motion by Mr. Willoughby 
Seconded by Ms. Weisberg to approve the Historic Design Review for 415 
W. Merrill as submitted save for the architect's discretion to modify the size 
of the siding and corner boards on the garage.  Architect to submit a new 
drawing. 
 
Motion carried, 5-0. 
 
There were no comments on the motion from members of the audience at 7:23 
p.m. 
 
VOICE VOTE  
Yeas:  Willoughby, Weisberg, Charles, Henke, Trapnell 
Nays: None 
Absent:  Deyer, Dukas 
 

08-40-17 
 
FINAL HISTORIC SIGN/ DESIGN REVIEW 
166 W. Maple Rd. 
Caruso Caruso   
Central Business Historic District 
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, OCTOBER 25, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on October 25, 
2017. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Stuart Jeffares, Bert Koseck, Vice-

Chairperson Gillian Lazar, Janelle Whipple-Boyce, Bryan Williams;  Alternate 
Board Member Daniel Share; Student Representative Ariana Afrakhteh (left at 
8:45 p.m.) 

 
Absent: Board Member Robin Boyle;   Alternate Board Member Lisa Prasad; Student 

Representative Isabella Niskar  
  
Administration:  Matthew Baka, Sr. Planner  
              Jana Ecker, Planning Director                 
              Carole Salutes, Recording Secretary   
 

10-190-17 
 
APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING OF 
SEPTEMBER 27, 2017 
 
Motion by Mr. Share 
Seconded by Mr. Jeffares to approve the Minutes of the Regular Planning Board 
Meeting of September 27, 2017  
 
Motion carried,  
 
VOICE VOTE 
Yeas:  Share, Jeffares, Clein, Koseck, Whipple-Boyce 
Nays: None 
Abstain:  Lazar, Williams 
Absent:  Boyle 
 

10-191-17 
 

CHAIRPERSON’S COMMENTS  
 
The Chairman noted that various types of hearings will be heard this evening. 
 

10-192-17 
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There are no comments from the public at this time. 
 
Motion by Ms. Whipple-Boyce 
Seconded by Mr. Williams that the Planning Board recommends approval to the City 
Commission of the applicant's request for Final Site Plan and a SLUP for 33353 
Woodward Ave., Tide Dry Cleaners with the following conditions: 
1. The total square footage of signage must be reduced to 108 sq. ft. or less; 
2.  The canopy must be attached to the building. 
 
Motion carried, 7-0. 
 
No one from the audience commented on the motion at 8:14 p.m. 
 
VOICE VOTE 
Yeas:  Whipple-Boyce, Williams, Clein, Jeffares, Koseck, Lazar, Share 
Nays: None 
Absent:  Boyle  
 

10-195-17 
 
FINAL SITE PLAN AND DESIGN REVIEW  
 
1.  415 W. Merrill (existing residence) - Request for approval of the Revised Final    
 Site Plan to allow construction of a detached garage in an R-8 Multiple Family    
 Residential Zone District 
 
Mr. Baka advised the subject site is .111 acres (4,836 sq. ft.) in the R-8 Attached Single-family 
Residential Zone. The site currently contains a single-family home, which is a designated 
historic structure. The addition of the garage and minor changes to the home were approved by 
the Historic District Commission ("HDC") on August 16, 2017. However, as the home is located 
in a multi-family district, site plan review is required for the accessory structure. Article 2, 
Section 2.19 of the Zoning Ordinance states that one- family dwellings are permitted uses in the 
R-8 zone, but must be reviewed under R-3 Single-Family Residential Zone standards. 
 
 In addition, the home is a designated historic structure known as the Abigail Carter House. The 
oldest portion of the Carter house dates to 1884. At some point a second story was added. The 
house was reportedly moved in 1918 to make room for Baldwin High School. The Carter family 
occupied the house until 1950. The home was then used as a boarding house for many years. 
The house was designated historic in 1983 at the age of 99. On August 16, 2017 the current 
proposal was reviewed and approved by the HDC for changes to the existing house as well as 
construction of the new garage.  
 
The accessory structure appears to meet the required bulk, area and placement regulations for 
accessory structures in the R-3 Zoning District. The applicant w ill be seeking variances, 
though, for the minimum open space, the maximum lot coverage in the R-3 zone, 
and dormers that are proposed to occupy 85%  of the frontage of the property. 
 
Design Review  
The east elevation of the proposed garage will consist predominantly of two separate entrances 
for two cars. Each entrance will be enclosed with its own garage door containing two clerestory 
windows. The proposed garage will face S. Chester where it will be made accessible by a 
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driveway connecting to the street. The applicant is also proposing one double-hung, vertically 
proportioned window. The north elevation will feature two double-hung windows and one entry 
door with a pitched roof awning. At the second story, the applicant is proposing one larger 
double-hung window. The west elevation will predominantly consist of plank siding with the 
exception of one double- hung window featured on the second story. 
 
Mr. Baka said the applicant is allowed 30% lot coverage and they are asking for 37% lot 
coverage. Mr. Jeffares said that is 7 percentage points which is 20 percent over what is 
permitted. 
 
Mr. Kevin Hart, architect for the homeowners, Virginia and Michael Geheb, said the lot is 
somewhat of a challenge and some of the items on the existing home are difficult to work with. 
The home was vacant for nearly two years before it was purchased by the Gehebs in January 
2017. He indicated that he had a tough time interpreting a cross gable as a dormer but that is 
pretty much the way the ordinance is written. He felt they could make modifications to the west 
elevation to conform, thereby only requiring two variances. 
 
The impervious coverage on the lot is presently non-conforming because the yard is covered 
with concrete slabs.  They plan to reduce the non-conforming impervious coverage from 42% 
down to 25.6% impervious coverage. 
 
The owners are very serious about trying to maintain the house, but also being able to live in 
the house and to have a two-car garage.  The proposed garage is 23 ft. x 25 ft. with an interior 
staircase which uses up a lot of space.   
 
The open area has improved to 36% and the variance they are asking is 164 sq. ft. or 3.4%.   
 
The house is existing non-conforming with a lot of existing hardships that are not self-created. 
 
The Chairman took comments from the public at 8:29 p.m. 
 
Mr. Mike Cumming, Attorney, said he is the trustee and legal title owner of 410 Townsend,  
right across the alley.  His client, Mary Laura Cantress who is in her 90s, put her property in 
trust for her three children.  They have asked him to attend this meeting. He hopes for the 
opportunity to come to some compromise with the petitioners.  The family objects to tonight's 
proposal.  They feel the house with the variances is too much structure for the site.  It is so tall 
that it might invade some of his client's privacy. Further, the essential character of the 
neighborhood may be affected along with reducing the property values. The proposed garage 
looks a little like an additional house on the property.   
 
Ms. Nezanine Hassan, also from Dykema Gossett Attorneys, said she too represents the 
trustees. This is a very large variance and the combined garage and home will exceed the 
maximum lot coverage by over 20%.  It also will exceed the open space requirements 
significantly.  Additionally, the proposed dormers really make the garage structure look like a 
second home.  The lot will be completely covered with structure and it will change the integrity 
and aesthetics of the neighborhood. 
 
Ms. Patty Shane, 662 Purdy, spoke against the structure being built. 
 
Ms. Suzanne White, 420 Townsend, said that she and her husband are not in favor of this 
structure. 
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Chairman Clein made the following points in light of what was mentioned in the public 
comments: 

• The height of the proposed garage meets the ordinance requirements; 
• Usable space on the second story is permitted; 
• Interior staircases are permitted and encouraged; 
• This board has no authority to provide approvals for variances. Variance requests are 

reviewed by the Board of Zoning Appeals. 
 
Mr. Hart stated the survey shows the house to the west has a larger garage than the one 
proposed. They are asking for a 7% variance which equates to 335 sq. ft. over on lot coverage. 
 
Ms. Whipple-Boyce noted the board will only review improvements proposed for the site.  If she 
was a neighbor she would much prefer to lose a sea of concrete and see a pretty structure that 
compliments the property.  There are surrounding properties that cover much more of their lot. 
She thinks this is a real improvement and is excited to see it happen. 
 
Mr. Share said the plan is suitable, the Historic Design Commission has passed on it, and he is 
prepared to vote in favor, subject to the required variances. 
 
Mr. Jeffares affirmed that in the State of Michigan there is a fundamental property right to have 
a garage. Therefore, he would move this along. 
 
Ms. Afrakhteh observed there is already concrete in place, so she thinks the garage may not be 
as big an issue as if there was all greenery there and they were replacing it with a garage. 
Therefore, she agreed the garage probably is a good idea, especially because the petitioner 
doesn't have one.  
 
Motion by Ms. Whipple-Boyce 
Seconded by Mr. Koseck  to approve the Final Site Plan for 415 W. Merrill with the 
following condition:  
1. The applicant must obtain the required variances from the Board of Zoning 
Appeals. 
 
Mr. Koseck did not believe the proposed garage would negatively impact real estate values.  He 
feels the way the garage has been designed is complimentary to the historic home on its unique 
site, so he is in support of the motion.  
 
At 8:45 p.m. members of the public were invited to come forward and talk about the motion. 
 
Ms. Suzanne White spoke again.  She said they don't have backyards and their terraces view 
right into this.  That is more of a problem than looking off and seeing the old house. 
 
Mr. Mike Cumming received confirmation that the petitioners cannot have a dwelling unit in the 
garage and lease it out.  It cannot be permanent living space for a second family.  
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas: Whipple-Boyce, Koseck, Clein, Jeffares, Lazar, Share, Williams  
Nays: None 



CASE DESCRIPTION 

460 W. Maple (17-26) 

Hearing date: November 14, 2017 

 
 
The owners of the property known as 460 W. Maple are requesting the following 
variance. 
 
 
 

A. Chapter 126, Article 4, Section 4.03(B) of the Zoning Ordinance 
requires that accessory buildings or structures shall be at least 3 feet 
from any lot line.  The applicant is proposing to construct a structure to 
allow for the installation of a ground mounted mechanical unit 0.00 feet 
from the eastern property line; therefore a variance of 3.00 feet is 
requested. 

 
 
 
Staff Notes: The property is a designated historic structure within the City of 
Birmingham.  The proposed location of the ground mounted AC unit was 
reviewed by the Historic District Commission on October 18, 2017.  The draft 
minutes from that meeting are attached. 

 
 
 

This property is zoned R-6. 
 

 
 

 
 
Matt Baka 

______________________________________________ 
Matt Baka 
City Planner 
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 BIRMINGHAM HISTORIC DISTRICT COMMISSION 
MINUTES OF OCTOER 18, 2017 

Municipal Building Commission Room  
151 Martin, Birmingham, Michigan 

             
 
Minutes of the regular meeting of the Historic District Commission (“HDC”) held 
Wednesday, October 18, 2017.  Chairman John Henke called the meeting to order at 7 
p.m. 
 
Present: Chairman John Henke; Board Members Doug Burley, Thomas   
 Trapnell, Michael Willoughby; Alternate Board Member  
 
Absent: Board Members Keith Deyer, Natalia Dukas; Alternate Board Members  

Adam Charles, Dulce Fuller; Student Representatives Josh Chapnick, 
Griffin Pfaff 

 
Administration: Matthew Baka, Sr. Planner 
  Carole Salutes, Recording Secretary 
 

10-48-17 
 

APPROVAL OF MINUTES 
HDC Minutes of September 13, 2017 
 
Motion by Mr. Willoughby 
Seconded by Mr. Trapnell to approve the HDC Minutes of September 13, 2017 as 
presented. 
 
Motion carried, 4-0. 
 
VOICE VOTE  
Yeas:  Willoughby, Trapnell, Burley, Henke 
Nays: None 
Absent:  Deyer, Dukas 
 
The Chairman noted that only four of six board members were present this evening and 
four affirmative votes are needed to pass a motion. He offered the applicant the 
opportunity to adjourn their hearing to the next HDC meeting when a more full board 
might be present.  The applicant wished to go forward.  
 

10-49-17 
 
HISTORIC DESIGN REVIEW 
460 W. Maple Rd. 
Chatfield-Campbell House 
 
Zoning: R-6 Multiple-Family Residential  
 



Historic District Commission 
Minutes of October 18, 2017 
Page 2 of 5 
 
History:  Mr. Baka noted the Chatfield-Campbell House is significant because it is one of 
the oldest remaining houses in Birmingham. The original house was constructed in 
1865, and in 1885, part of the roof was raised to add the second story. In 1928, a brick 
addition designed by Wallace Frost, and constructed by Scott Hersey, was added to the 
rear of the house. The notoriety of Wallace Frost added to the significant history of the 
house. Members of the same family lived in the house from 1887 to 2007. The house 
was purchased by Eric Charles Designs in 2009 for use as an interior design studio.  
 
The building received Historic Design Review approval at the October 7, 2009, the 
November 17, 2010, July 20, 2011, and February 6, 2013 HDC meetings. The applicant 
was granted a variance by the Board of Zoning Appeals ("BZA") in 2009 and renewed in 
2010 to permit an office use for the structure.  
 
Proposal:  On September 13, 2017 the HDC held a special meeting to review revisions 
to the approved plan that include fencing, two gates, and landscaping.  The proposal 
also included the location of a new AC unit on the east side of the garage.  Due to a 
conflict of interest for one of the commissioners, the AC unit was not reviewed at that 
time.  Accordingly, they are now returning to the HDC for review of the AC unit. 
 
HDC comments from the meeting of September 13, 2017:  Mr. Willoughby announced 
this commission's purpose is to keep the integrity of historic structures in their 
community intact.  So, in his opinion, the further the AC unit is away from the building, 
the better.  Given the fact it is behind a transformer it will not be seen and that seems 
like the smartest place to put it.  Therefore, he encouraged the members of the BZA to 
grant the variance. 
 
Mr. Eric Jirgens, the property owner, explained they had previously received variances 
for two AC units that sit on the west side of the main residence.  This unit would service 
the barn only.  Chairman Henke said he has no issues with the placement of this unit. All 
the HDC can do is build a record to send forward to the BZA for them to deal with.   
 
Mr. Willoughby indicated he does a lot of work with Mr. Seboldt's company and they do 
not do landscaping.  Therefore he does not see that Mr. Charles would have a conflict of 
interest with the landscape.  Mr. Charles said he is comfortable with that. 
 
Mr. Michael Dul, Landscape Architect, passed out a colored diagram to the commission 
members and went on to describe his extensive proposal.  They are even planting on 
the adjacent property with the owner's permission, and they are very happy to cooperate 
with the planting.  They are trying to make this condensed site very elegant and fitting.  
The garden will be maintained in a low key manner as a showpiece for the design studio. 
The proposed lantern in the front yard is pretty much a duplicate of the historic fixture, as 
is the panel sign that will hang from the post.  They hope to place the utilities all in one 
area.  Along the right-of-way low-grow sumac will be planted which is durable and has 
great fall color. 
 
Mr. Charles inquired about what will be done to keep the pleached Linden trees from 
infringing into the very constricted alleyway.  Mr. Dul said they are a canopy street tree 
and will be a great ceiling for the alley.  He didn't think there would be a problem.   
 



Historic District Commission 
Minutes of October 18, 2017 
Page 3 of 5 
 
It was noted that the fencing material color will need to be submitted for administrative 
approval. 
 
Motion by Mr. Willoughby 
Seconded by Mr. Trapnell to approve the landscape plan for 460 W. Maple Rd. in 
its entirety as submitted. 
 
There were no comments from the public on the motion. 
 
Motion carried, 4-0. 
 
VOICE VOTE  
Yeas:  Willoughby, Trapnell, Charles, Henke 
Nays: None 
Absent:  Deyer, Weisberg, Dukas 
 
This evening the applicant is seeking approval for the installation of a ground mounted 
AC unit 0 ft. from the east lot line. However, the Zoning Ordinance requires a 3 ft. side 
setback for any structure. If approved in concept by the HDC, the applicant will be 
required to obtain a variance from the BZA to allow the installation of the AC unit 
within the required side open space. 
 
Mr. Willoughby recalled his statement from last month that from a historic perspective 
the further the air conditioning system gets away from the historic building the better.  
The fact that it is stuck behind a transformer and a dumpster is even better yet. 
 
Motion by Mr. Willoughby 
Seconded by Mr. Burley to approve the location of the AC unit right where they 
have it and recommend to the BZA that they grant the variance for 460 W. Maple 
Rd.  
 
There were no comments from the public on the motion at 7:12 p.m. 
 
Motion carried, 4-0. 
 
VOICE VOTE  
Yeas:  Willoughby, Burley, Henke, Trapnell 
Nays: None 
Absent:  Deyer, Dukas 
 

10-50-17  
  
 
MISCELLANEOUS BUSINESS AND COMMUNICATIONS 
 
A. Staff Reports 
 

-- Administrative Approvals  
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CASE DESCRIPTION 

611 HUMPHREY (17-30) 

Hearing date: November 14, 2017 

 
 
The owners of the property known as 611 Humphrey is requesting the following 
variance to allow for the construction of a porch. 
 
 
 

A. Chapter 126, Article 4, Section 4.61(2) of the Zoning Ordinance 
requires a minimum street side yard setback to be 10.00 feet.  The 
existing and proposed setback is 6.50 feet; therefore a variance of 3.50 
feet is requested. 

 
 

 
 
Staff Notes: The existing house was constructed in 1925. The owners propose 
to replace an existing front porch with a new one that extends the width of the 
front of the home.   

 
 
 

This property is zoned R-3. 
 

 
 

 
 
Jeff Zielke 

______________________________________________ 
Jeff Zielke 
Plan Reviewer 



0 0.015 0.03 0.045 0.060.0075
Miles

Ü

611 Humphrey







CASE DESCRIPTION 

34965 Woodward (17-31) 

Hearing date: November 14, 2017 

 
 

Appeal No. 17-32: The owners of the property known as 34977 Woodward are 
appealing the decision of the Planning Board to grant preliminary site plan 
approval for the property located at 34965 Woodward. 
 

A. Chapter 126, Article 7, Section 7.31 of the Zoning Ordinance grants 
adjacent property owners aggrieved by a decision of the Planning 
Board the right to appeal that decision to the Board of Zoning Appeals. 

 
 
 
 
 

Staff Notes: The property is zoned B4/D4 which allows for the construction of a 
five story building with site plan approval from the Planning Board.  The 
application was granted preliminary site plan approval for the construction of a 5 
story building on September 13, 2017.  Planning Board Minutes are included.  
 

 
 

 
 

 Matthew Baka 
______________________________________________ 
Matthew Baka 
Senior Planner 
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD 

WEDNESDAY, SEPTEMBER 13, 2017 
City Commission Room 

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on September 
13, 2017. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert Koseck, 

Vice- Chairperson Gillian Lazar, Bryan Williams 
 
Absent: Board Member Janelle Whipple-Boyce; Alternate Board Members Lisa Prasad, 

Daniel Share; Student Representatives Ariana Afrakhteh, Isabella Niskar 
  
Administration:  Matthew Baka, Sr. Planner                  
              Jana Ecker, Planning Director  
              Carole Salutes, Recording Secretary   
 

09-169-17 
 
APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING OF 
AUGUST 23, 2017 
 
Motion by Ms. Lazar 
Seconded by Mr. Boyle to approve the Minutes of the Regular Planning Board 
Meeting of August 23, 2017 as presented. 
 
Motion carried, 6-0. 
 
VOICE VOTE 
Yeas:  Lazar, Clein, Boyle, Jeffares, Koseck, Williams 
Nays: None 
Absent:  Whipple-Boyce 
 

09-170-17 
 
CHAIRPERSON’S COMMENTS  
 
The Chairman advised the meeting tonight would consist of site plans as well as study sessions. 
 

09-171-17 
 
APPROVAL OF THE AGENDA (no change) 
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09-172-17 

 
OLD BUSINESS 
Preliminary Site Plan Review 
 
1. 34965 Woodward Ave. - Mixed-Use Building (former Peabody's Restaurant) 
  Request for approval of the Preliminary Site Plan to allow a new five-story       
 mixed-use building to be constructed (postponed from July 26 and August 23,     
 2017) 
 
Chairman Clein announced that he will recuse himself on this matter as he has in the past due 
to a business relationship with the project.  Vice-Chairperson Lazar took the gavel. 
 
Motion by Mr. Williams 
Seconded by Mr. Koseck to receive and file the following correspondence received 
this evening: 

• Letter from Ron Rea dated 09-11-17; 
• Letter from Alan M. Green of Dykema Gossett dated 09-11-17; 
• Letter from Tim Currier, Beier Howlett dated 09-13-17. 

 
Motion carried, 6-0. 
 
VOICE VOTE 
Yeas:  Williams, Koseck, Boyle, Jeffares, Lazar 
Nays:  None 
Recused: Clein 
Absent:  Whipple-Boyce 
 
Mr. Baka recalled that the applicant has submitted an application for Preliminary Site Plan 
Review to construct a five-story building in the B4/D4 District.  The property is located on the 
west side of Woodward Ave. on Peabody at the former location of Peabody' Restaurant and the 
former Art & Frame Station. 
 
On July 26, 2017 the Planning Board reviewed the CIS and Preliminary Site Plan application for 
34965 Woodward Ave.  At that time the Planning Board decided to accept the Community 
Impact Statement but postponed the Preliminary Site Plan Review.  The board requested 
additional information regarding the interfacing of the proposed building with the adjacent 
buildings on each side along with renderings of the new building in context with the adjacent 
buildings.  Additionally, the postponement was granted to provide the applicant time to engage 
with the neighboring property owners in light of public comments made at the meeting. 
 
Mr. Baka recalled this proposal has been reviewed at several previous meetings.  The last time 
it was discussed was on August 23, 2017.  At that time there was extensive discussion about 
the interface of the proposed building with the two adjacent buildings.  The Planning Board 
requested staff to do some research on the history of those buildings.  The stated intent of 
providing this information was to determine if the buildings to the north and south of the 
subject site were encouraged or required to provide windows that abut the shared property 
lines of 34965 Woodward Ave. 
 
A thorough review of the minutes and staff reports revealed no encouragement or requirements 
by the Planning Board or staff to install windows on the property lines abutting the 34965 
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Woodward Ave. site.  The only comment was from the Building Dept. that indicated windows 
were not permitted on the property line.  This was later resolved through the use of fire rated 
glass. 
 
There have been no revisions to the plans that the board has already seen.    
 
The plans do not display any off-street loading spaces.  The applicant w ill need to submit 
plans demonstrating the size and location of three usable off-street loading spaces, 
or obtain a variance from the Board of Zoning Appeals ("BZA"). 
 
Mr. Richard Rassel, Williams, Williams, Rattner and Plunkett, 380 N. Old Woodward Ave., spoke 
to represent Alden Development Group.  With him was the Project Architect, Mr. Chris Longe 
and members of the ownership group.  Mr. Rassel encouraged the board to move the project 
through Preliminary Site Plan Review.  He noted that the Master Plan and the Zoning Ordinance 
in all respects treat this project as compliant. They are willing to work with their neighbors on 
the aspect of final design to try to achieve the best possible project for this important gateway 
to the City. 
 
Mr. Alan Greene, Dykema Gossett, 39577 Woodward Ave., said he represents the owners of the 
Greenleaf Trust and Balmoral Buildings.  He has presented information as to why this proposed 
new building is not compatible on the north and south side with the structures that exist.  
Ninety-seven windows on these two buildings are going to look out at a blank wall.  Also, those 
buildings would be deprived of light and air which is a specific standard of the ordinance.  
Further, the material value of the buildings will be negatively impacted.  They have also pointed 
out there will be numerous issues with respect to ongoing maintenance and repair of all three 
buildings.  There are many alternatives that can address these concerns, but the site plan has 
not been revised since it was presented.  The applicant is trying to maximize the space.  He 
asked that this particular site plan be denied. 
 
Mr. Williams gave a lengthy statement for inclusion in the record: 
 
 Since our meeting on August 23, 2017, I have had the opportunity to review more carefully the 
materials submitted by the applicant and by the neighboring property owners in the context of 
the full Zoning Ordinance.  I have also listened to the comments tonight. 
 
 I want to thank Matt and Jana for researching approval documentation for the Greenleaf Trust 
& Balmoral Buildings.  Their conclusion that there was no encouragement or requirement by the 
Planning Board or staff to install windows on the South & North property lines, respectively, is 
important. 
 
 I have concluded that the Applicant’s proposal meets the requirements of the Zoning 
Ordinance for Preliminary Site Plan approval.  The report of the staff makes that abundantly 
clear, as do the letters of Beier, Howlett dated August 23, 2017, and September 13, 2017 which 
have also been incorporated into the record and which form part of the basis for my comments. 
 
 The adjoining property owners’ objections are detailed and weighty, but they do not justify 
denying the site plan.  Let me respond to each of the major points which they have raised: 
 
1. The Project is not consistent with the Master Plan. 

The 2016 Downtown Plan approved in 1996 envisions one possible future for this 
property, but not the only possible future.  The fact that the 2016 Plan recommended that the 
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site might ultimately be a good one for a parking deck did not mandate that it be so; and in fact 
the City has taken no steps to acquire the property to construct a parking deck.  The proposed 
office and residential use is permitted by the zoning.  The property owner need not wait to find 
out if the City will someday decide it wishes to acquire the property for parking.  Nor do the 
drawings in the Plan  that are illustrative of possible future conditions the architects mentioned 
in their comments constitute a limitation on the property’s use. 

 
In fact, a five-story building with the top floor residential is consistent with the Zoning 

Ordinance and is not inconsistent with the Master Plan. 
 
2. No Parking. 

The Site is in the Parking Assessment District.  The site has more than enough parking 
to meet the requirements of the Zoning Ordinance for its residential component.  On numerous 
occasions, this Board has made it clear that it will not and cannot prevent owners in the Parking 
Assessment District from developing their property because there may be a shortage of parking 
Monday through Friday at lunch time.  The fact that the City may not have built enough public 
parking does not change the fact that this property owner and its predecessors, like many 
others, have paid into the Parking Assessment District with the understanding that it will not 
have to have on-site parking for non-residential uses. 

 
3. The Plan Violates Section 7.27.B(2), the Light and Air Clause of the Zoning 

Ordinance. 
Dykema Gossett has made an argument that construction of this building to the lot line 

will prevent adequate light and air reaching the adjacent properties in violation of Section 
7.27.B(2) of the Zoning Ordinance. 
 
 I believe the significant word is “adequate”. 
 
 In any event, taking the language of the ordinance at face value, there will be adequate light 
and air to both the Greenleaf Trust and Balmoral Buildings if this building is constructed to the 
lot line as proposed.  Each building has unimpeded light and air on three of their four facades.  
The Balmoral Building’s windows are set back 5 ft. on its north facade.  That 5 ft. well provides 
adequate light and air.  The affected windows on the Greenleaf Building are those at both the 
east and west end of the south facade, as the center of the Greenleaf Building’s south facade 
also has a well where the windows are set back from the property line.  Each one of the 
affected windows on the part of the south facade built to the lot line have windows that face 
the east and the west; that is, into the window well in the center and facing the street on the 
outside so that their light is at least as good, and arguably better, than that provided to the 
Balmoral Building. 
 
 The ordinance does not guarantee no change in the amount of light and air, merely that this 
Board assure itself that there is “adequate” light and air.  In my opinion, there is. 
 
4. Section 7.27.B(3) – The Diminished Value Section. 

Counsel makes the argument that the building will diminish the value of the adjacent 
buildings;  thus the Preliminary Site Plan cannot be approved.  He supports his argument with 
the written opinion of the real estate broker for the Greenleaf Building that the four residential 
apartments on the south wall will have diminished rental income due to the loss of views.  The 
penthouse rent will be reduced from $14,000.00 a month to $10,000.00 a month, still beyond 
my personal “budget”.  The other apartments “may likely” have reductions, and the office 
would have a reduction as well, although it is hard to estimate that amount.  Presumably his 
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opinion would be similar for the Balmoral Building, although nothing in his letter distinguishes 
between those rental spaces on the window well of the Greenleaf Building and those at the wall 
on the property line. 

 
Section 7.27.B(3) has two parts:  one is that the location, size and height of the building 

won’t interfere with the reasonable development of adjoining property, and it obviously does 
not.  The second is that the development will not diminish the value of the adjoining property.  
Assuming that there is some reduction in rental income and that translates into some 
diminished value of the building, some reduction, no matter how small, is, I do not believe, 
what the ordinance aims at.  Many property owners might object to any building being built 
next to them and argue that any development will diminish their property value.  It neither is 
nor should be the job of this Board to choose between competing speculations whether 
proposed construction will reduce or increase value to a small degree. 

 
Zoning is necessarily a three-pronged balance between the rights of adjoining property 

owners to develop their properties as they see fit; the right of their neighbor to not be 
disturbed; and the right of the people as embodied in the municipality to regulate land uses to 
achieve public purposes, some of which are listed in Section 7.24 of the Zoning Ordinance – for 
example, sub-section (f) “to sustain the comfort, health, tranquility and contentment of 
residents and attract new residents by reason of the City’s favorable environment”. 

 
The construction that is proposed was completely foreseeable.  Although I do not think 

it is necessary for us to decide whether or to what extent the owner of the Greenleaf Building 
waived the right to make the objection she makes to the Preliminary Site Plan, it is noteworthy 
that not only was this issue foreseeable, it was actually foreseen.  The Earth Retention System 
and Construction Barricade Agreement of November 28, 2008 specifically mentions that the 
owner of the Peabody site could construct a building on the lot line. The Balmoral Building 
inferentially knew as well, since it is constructed with a blank wall along the eastern-most part 
of its north facade.  

 
The question of what amount of diminution of value would trigger the violation of the 

Zoning Ordinance need not be determined tonight.  Reference to the basic purposes of zoning 
shows that the purpose of regulation is to prevent a major loss in value Nothing suggested to 
us indicates that the financial return that Balmoral or Greenleaf Buildings will have after the 
Peabody Building is constructed will not be reasonable or economically viable, although it may 
not be as high as it would be if the property owner in the middle of these two buildings 
continued to allow it to be vacant or limited its development to one or two stories. 

 
One of the purposes of the Zoning Ordinance is to promote public health, moral safety, 

comfort, convenience and general welfare.  Reading the requirements of Section 7.27.B(3) as 
an absolute bar against any building permitted by the terms of the Zoning Ordinance that 
negatively affects its neighbors would turn the Zoning Ordinance from a public shield, which it 
clearly is intended to be, into a private sword benefitting the first to build. 

 
5. The Proposed Building Is Not Compatible With The Adjacent Properties. 

Section 7.27.B(5) of the Zoning Ordinance requires the Planning Board to determine 
whether or not the proposed Building “will be compatible with other uses and buildings in the 
neighborhood, and will not be contrary to the spirit and purpose of this Chapter”.  

 
We heard much about compatibility at the August 23 meeting.  Regardless of whether 

the compatibility is determined within the framework of visual appearance or on a structural 
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basis, such as the alignment of floor levels, height and mass, this Building proposed is 
compatible and does comply with the spirit and purpose of the Zoning Ordinance.  The mixed-
use nature is permitted.  The visual effect of height, mass and floor alignment, given the 
grades, are compatible.  The Zoning Ordinance itself, at Section 7.24.B, as Mr. Jeffares pointed 
out at the last meeting, discourages monotonous construction so that the objections that the 
building does not have masonry with punched windows is to me of no persuasive effect. 

 
6. Construction Will Necessarily Result In Trespass. 

Simply put, that is not an issue that is relevant to site plan review.  The civil law 
adequately provides remedies to property owners if their neighbors invade their land without 
legal justification.  If the developer of the Peabody site can’t build what he is proposing to build 
without trespassing, or if doing so would be too expensive, he will necessarily have to abandon 
this design and resubmit for some other type of building.  It is not a basis to deny a site plan. 

 
There are plenty of reasons for these three property owners to cooperate.  The 

comments made about maintenance alone justify cooperation between the parties.  It isn’t our 
place to dictate how those interests can or should ultimately be resolved or if they can be 
harmonized.  I’ll only point out that every communication device in use today has the capability 
of two-way functionality.  I am loathe to hold it for or against one party that discussions have 
not been as frequent or as wide-ranging as we or any particular party may wish. 

 
Some of the issues that the property owners have raised are things, as Mr. Koseck 

points out, that we will consider at Final Site Plan review.  I can assure you that this Board  will 
carry out a searching, comprehensive review of the criteria for Final Site Plan Approval. 
 
Motion by Mr. Williams 
Seconded by Mr. Jeffares that based on these comments and on the record, 
including such facts and reasons as any of my colleagues willing to join in this 
motion articulate, I move the approval of the Preliminary Site Plan for 34965 
Woodward Avenue, as submitted, subject to the following seven conditions: 
 

1. The Applicant submit plans with nine total trees or obtain a waiver from the 
staff arborist; 

2. The Applicant verify that there will be five pedestrian lights on Peabody; 

3. The Applicant provide a photometric plan and lighting specifications at the 
time of Final Site Plan Review; 

4. The Applicant provide specification sheets for all mechanical units to verify 
that the screen wall is tall enough to sufficiently screen the proposed units; 

5. The Applicant submit plans demonstrating the size and location of three 
usable off-street loading spaces or obtain a variance from the Board of  
Zoning Appeals; 

6. The Applicant comply with the requests of all City Departments; and  
 
7. The  Applicant provide material and color samples at Final Site Plan         
 Review. 
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Mr. Koseck observed he doesn't think there is anything to add.  He thinks Mr. Williams has 
touched on all of the issues that he sees.  There will be constructability challenges just like 
there is in the building that the board saw last week. 
 
There were no public comments at 7:57 p.m. 
 
Motion carried, 5-0. 
 
ROLLCALL VOTE 
Yeas:  Williams, Jeffares, Boyle, Koseck, Lazar 
Nays:   None 
Recused:  Clein 
Absent:  Whipple-Boyce 
 

09-173-17 
 
REZONING REQUEST  
 
1. 191 N. Chester, First Church of Christ, Scientist  
  Request for rezoning from TZ-1 to TZ-2 (Transitional Zoning) to allow the        
 adaptive reuse of the existing building for office use 
 
Chairman Clein returned to chair the meeting. 
 
Ms. Ecker reported that the property owner is requesting the rezoning of the property to keep 
the building as-is on site while renovating the inside for an office use. 
 
The subject site is located on the west side of N. Chester, with single-family homes to the north 
and office/commercial buildings to the south (Integra Building) and east (McCann Worldgroup 
Building). The area of the site is .40 acres, the building is 16,000 sq. ft. in size. The subject 
property is in the Downtown Overlay District and was zoned C - Community Use, due to its 
former use as a church. At the time of the transitional rezoning the City Commission created the 
TZ-1 Zone District and the TZ-3 Zone District.  They did not create the TZ-2 Zone District then 
and the property was rezoned TZ-1 which allows only a residential use and not an office use.  
 
The applicant lists a number of reasons that with the City’s adoption of TZ-2 into the Zoning 
Ordinance, the TZ-2 classification would be better suited.  The applicant would like to re-
purpose the existing church building into an office use.  While office use is permitted in the TZ-
2 Zoning District, any office use over 3,000 sq. ft. in size would require a Special Land Use 
Permit ("SLUP").  The applicant has affirmed the building is not suitable for adaptive reuse to 
residential.  
 
The applicant had meetings with the adjoining property owners who have indicated a desire to 
keep the existing building as opposed to demolishing it and increasing and changing the height 
and mass with a new structure. They felt building as it stands would have the least impact on 
the neighborhood in terms of scale, visibility, and traffic.   
 
The applicant has tried to market the building as a religious institution but has been 
unsuccessful in finding someone who is interested.   
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, AUGUST 23, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on 
August 23, 2017. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert 

Koseck, Vice- Chairperson Gillian Lazar, Janelle Whipple-Boyce, Bryan 
Williams; Alternative Board Member Daniel Share 

 
Absent: Alternate Board Members Lisa Prasad; Student Representatives Ariana 

Afrakhteh, Isabella Niskar 
  
Administration:  Matthew Baka, Sr. Planner                  
              Jana Ecker, Planning Director  
              Carole Salutes, Recording Secretary   
 

08-159-17 
 
APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING 
OF AUGUST 9, 2017 
 
Ms. Whipple-Boyce made a change: 
Page 9 - Second paragraph, third sentence, replace "to not allow" with "to allow." 
 
Motion by Ms. Lazar 
Seconded by Mr. Koseck to approve the Minutes of the Regular Planning Board 
Meeting of August 9, 2017 as amended. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  Lazar, Koseck, Boyle, Clein, Jeffares, Whipple-Boyce, Williams 
Nays: None 
Abstain: None 
Absent:  None 
 

08-160-17 
 

CHAIRPERSON’S COMMENTS (none) 
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fundamental thing is that the safety issue scares him.  The only argument he hears 
about taking any square footage off the building is financial.   
 
Acting Chairman Boyle noted the board cannot verify the developer's financial 
statement and they have to take his word.  Also, there is the concern that the building 
as configured may result in a circulation challenge that is certainly not satisfying to 
board members. 
 
Mr. Mitchell stated he cannot take a slice off the rear to provide circulation that goes one 
way around the building.  He said it would take $32,400 off the rental income and that 
doesn't calculate in the increased environmental costs because of disturbing the 
ground.  They are currently dealing with parking without the 8 ft. being taken off the 
building and there is no way to turn around.  There is a utility easement that prevents a 
driveway easement from looping around the back of the adjacent building to the south.   
 
Mr. Krieger explained the driveway to the west is over 22 ft. and easy to back out of.  
The spaces would be signed and policed by building management.  In order to make a 
one-way drive, 10 ft. would have to come off the back of the building.  The only issue 
with one-way is they would have to move their dumpsters to the east or the west and 
that would take out more parking. 
 
Motion carried, 4-2. 
 
ROLLCALL VOTE 
Yeas:  Share, Williams, Boyle, Jeffares 
Nays:  Koseck, Whipple-Boyce 
Recused:  Clein, Lazar 
Absent:  Prasad 
 
Acting Chairman Boyle asked the applicant to spend quite a lot of time looking at the 
site plan and thinking about how they might use the three extra spaces to reach some of 
the challenges that Mr. Koseck has correctly raised about the safety and circulation. 
 

08-163-17 
 

Vice-Chairperson Lazar rejoined the board and took over the gavel. 
 
2. 34965 Woodward Ave. (former Peabody's Restaurant) 

Request for approval of the Preliminary Site Plan to allow a new five-story 
mixed-use building to be constructed (postponed from July 26, 2017) 

 
Mr. Baka explained the petitioner has submitted an application for Preliminary Site Plan 
Review to construct a five-story building in the B4/D4 Zoning District. The property is 
located on the west side of Woodward Ave. on Peabody St. at the former location of 
Peabody’s Restaurant and the former Art & Frame Station. 
 
On July 26, 2017 the Planning Board reviewed the CIS & Preliminary Site Plan 
application for 34965 Woodward Ave. At that time, the board requested that the 
applicant provide additional information regarding the interfacing of the proposed 
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building with the two existing buildings on each side and how they will abut. Also, the 
board requested that the applicant provide additional renderings of the new building in 
context with the adjacent buildings. In addition, postponement was granted to provide 
the applicant time to engage with the neighboring property owners in light of the public 
comments made at the meeting. The applicant has now provided new details and 
renderings in addition to the previously submitted plans in order to supply additional 
information for the Planning Board to consider. 
 
Design Review 
The applicant is proposing to utilize the following materials for the construction of the 
five-story, mixed use building: 
• Stone panels along the lower level of all façades; 
• Masonry veneer along the upper levels of all façades; 
• Stone for the base of the building; 
• Steel window and door system; and 
• Extensive window glazing on all facades. 
The design of the building also includes balcony projections from the third floor on both 
facades of the building. The issue of projections over the right-of-way was recently 
discussed at the joint City Commission/Planning Board meeting. Staff intends to consult 
with the City Attorney prior to Final Site Plan Review to determine if an air rights 
agreement will be necessary to approve this aspect of the design. 
 
Motion by Mr. Williams 
Seconded by Mr. Jeffares to receive and file the following correspondence: 

• E-mail dated August 17 from Christopher Longe with attachments; 
• E-mail dated August 22 from Richard Rassel; 
• E-mail dated August 23 from Clinton Baller; 
• Letter dated August 21 addressed to Patti Owens from Bailey Schmidt. 

LLC; 
• Letter dated August 21 addressed to Patti Owens from Aura Pinkster; 
• Letter dated August 22 from Hobbs & Black Architects; 
• Letter dated August 22 from Alan M. Greene, Dykema Gossett PLLC; 
• Letter dated August 23 from Timothy Currier, Beier Howlett. 

 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas:  Williams, Jeffares, Boyle, Koseck, Lazar, Share, Whipple-Boyce 
Nays:  None 
Recused:  Clein 
Absent:  Prasad 
 
Mr. Chris Longe, Architect for the redevelopment of the Peabody site, came forward.  
He showed their building in context with the entire block.  Also, he showed how their 
building would interface with both the north and the south facades of the adjacent 
buildings. The buildings roughly equate in terms of their overall height and floor height.  
The earth retention system tiebacks into the Peabody property that were used for 
construction of the Greenleaf Trust Building were depicted. The intention with their 
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building is that someone can walk from Woodward Ave. through a leased space all the 
way to Peabody St. He included a number of pictures showing local conditions where 
buildings are abutting.   
 
Mr. Longe noted they made efforts to meet with their neighbors as suggested at the last 
meeting.  They have done that to the extent of meeting with the Balmoral folks, but 
because of scheduling issues there has not been a meeting with the people from the 
Catalyst building to the north.  
 
Vice Chairperson Lazar called for comments from the public at 8:35 p.m. 
 
Mr. Steve Simona, 32820 Woodward Ave., Suite 240, Royal Oak, was present on behalf 
of the Balmoral ownership.  He observed they built something of the highest quality that 
they felt the City envisioned and required of them.  They want to see the Peabody site 
developed, but not to their detriment.  As currently proposed, the south wall would block 
fifty windows and light and air to their building.  They feel what the applicant is 
proposing is not compatible with their building nor consistent with what was required of 
the Balmoral Building, or what the Zoning Ordinance requires.  They will not allow 
trespass onto their property for maintenance. 
 
Mr. Jason Novotny, Tower Pinkster, Architects, spoke on behalf of Catalyst 
Development and the Greenleaf Trust Building.  When they brought the Greenleaf Trust 
Building to the board in 2008, it was viewed as one of two buildings that would be the 
crown jewel on the east entry to Downtown, following the principles that were laid out in 
the Master Plan.  Between the two tower buildings the Master Plan calls for a two or 
three story parking structure. They worked towards developing an attractive, four-sided 
building.  A blank wall would not fly.  He is sure the Balmoral had the same discussions 
with their north elevation.  Some of the things he sees that would have a significant 
impact to either the north or south sites are: 

• Lighting; 
• Glazing calculations do not play out. 

 
Mr.  Tom Phillips, Hobbs & Black Architects,100 N. State St., Ann Arbor, said the 
Balmoral Building has much the same story.  In designing the building they worked 
carefully with the City and were encouraged to develop the north side because it was a 
gateway and a key visual element on the drive south along Woodward Ave. Both of the 
buildings offer the applicant a unique site in that the occupants are not looking at blank 
walls.  They are looking at two expensive, high quality elevations.  By stepping back  
four or five feet from the property line, the applicant would provide a reasonable amount 
of light between the buildings as they face each other all the way up. As it exists the 
applicant's design offers no opportunity to maintain their exterior walls without 
trespassing.   
 
Mr. Alan Greene, 3955 Woodward Ave., Dykema Gossett, PLLC, represented 
Woodward Brown Associates, the developer and owner of the Balmoral Building.  Mr. 
Greene noted they have a very valuable building with a facade of 50 windows, made of 
stone, with balustrades.  Tenants look for a space that has windows, but with the 
proposed building they will look straight into a brick wall. Further, the interior design is 
built around the windows. The real estate developer for Balmoral has submitted a letter 
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saying that the proposed building as currently designed and set will greatly diminish the 
value of the two buildings. The loss of investment on the walls, the impact on the 
tenants, the ability to rent the spaces, and how much they can be rented for will all 
contribute to diminished value. These two buildings were not built as if they were going 
to be blocked by other buildings. He urged the board to either deny the site plan or give 
guidance to the developer as to what they might like to see so they can come back with 
something better. 
 
Mr. Clinton Ballard, 388 Greenwood, said the developer wants to maximize his floor 
area but is constrained by height.  As the City has already zoned for seven to nine story 
buildings right across the street, it would be very interesting to have the infill building go 
seven to nine stories, provided adequate setbacks are respected.  This would leave the 
developer with an equitable amount of leasable space and room for parking, and all 
three developers would enjoy access to light and views. 
 
In response to Mr. Share, Mr. Baka explained that if windows are within 5 ft. of the 
property line they must be fire rated.  Mr. Longe verified for Mr. Share that the view of 
the facade travelling up and down Woodward Ave. would not be materially different if 
the building was on the lot line or 5 ft. off. He added that it is an odd feature to not have 
the buildings touch.  Mr. Tom Phillips said the 5 ft. setback would double the visual 
access to light and air - a 10 ft. view shed.   
 
Mr. Novotny pointed out for Mr. Share why he thinks the design of the infill building is 
incompatible with the adjacent buildings.  Their buildings have primarily punched 
window openings on a masonry facade and the proposed building has glass strip 
windows across the front.   
 
Mr. Share received clarification from Mr. Novotny that if the building is built to the lot 
line, it is a problem for all three buildings with regard to maintenance issues. One 
building will have to flash into the other building so that water will not enter.  Mr. Phillips 
explained these are not abutting buildings in the sense that they can be flashed 
together.  So the applicant's building on a zero lot line would have an exterior wall facing 
the lot line and open to the weather with no way to maintain it without trespassing onto 
Balmoral property, 
 
Mr. Novotny explained for Mr. Share that the first floor of both the Balmoral and 
Greenleaf Trust buildings abut the lot line.  Beyond that, both buildings are set back 5 ft.  
Greenleaf's situation differs from Balmoral's in that the fifth story balconies would abut 
one another from the Greenleaf Trust Building to the Peabody Building.  He does not 
believe the Balmoral has that same circumstance with outdoor spaces that are side-by-
side. Mr. Longe noted there is a demising wall between them. Mr. Novotny added 
another difference between the Balmoral and Greenleaf buildings is the glass that is 
currently abutting the lot line for the Greenleaf building is fire rated so that it has the 
potential to be a zero lot line material.  
 
Mr. Share queried how interior lighting on the north and south elevations is handled on 
the Peabody Building.  Mr. Longe responded that there is natural light that comes in 
from the glazing on the other two facades. 
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Mr. Koseck thought that maximizing square footage area creates a little bit of "B" type of 
space.  If they could pull the walls in on the upper floors by creating light wells and 
windows it would make the building even better in terms of marketability and lease 
rates.  Further, he thought that architectural compatibility is the next step in review and 
not for this evening. Mr. Longe responded that it is an odd condition to have buildings 
not meet.  The two buildings chose on their own to make their facades that face inwards 
towards Peabody's something nicer than they had to be. As any architect will tell you, 
one has to prepare for eventualities. 
 
Mr. Share and Mr. Williams were in agreement that a lot of information came in today 
and it requires more study. Mr. Williams said he was not prepared to take any action on 
the proposal tonight. 
 
Mr. Rick Rassel, Williams Williams Rattner & Plunkett, PC, 380 N. Old Woodward Ave., 
the legal counsel to Alden Development Group, the applicant, spoke about the 
importance of perspective: 

• Mr. Currier and the planning staff are aligned on the questions that have been 
posed in Mr. Greene's letter; 

• The proposal is consistent with the Master Plan and with the Zoning Ordinance; 
• They are in a zero lot line infill district; 
• The proposed parking and height of the building is consistent with the Zoning 

Ordinance; 
• Mr. Currier has opined that the construction impact and future maintenance 

issues are not concerns for the Planning Board to be taking into account at this 
stage of the Preliminary Site Plan approval; 

• The question comes down to a couple of things.  Mr. Currier has observed in his 
letter that the zero lot line construction as proposed is consistent with the Zoning 
Ordinance and has been used in many parts of Downtown Birmingham.  The 
owners of the Balmoral and Catalyst buildings installed fire related glass windows 
facing the former Peabody's lot in anticipation of potential zero lot line 
construction; 

• Peabody's granted Catalyst an easement to construct sun shades; the 
sunshades to be taken down in the event of future construction of the Peabody 
building; 

• The argument about incompatibility is really about economic harm as a result of 
this building being built to the lot lines which Balmoral and Catalyst absolutely 
knew of and agreed not to contest.  Incompatibility is not about design review 
standards or architecture. 

It is important that this process move along this evening. 
 
Mr. Alan Greene stated that there are no fire rated windows on the north elevation of 
Balmoral.  The compatibility is related to the nature of the construction.  The things they 
did on their elevation were encouraged by the City.  To not require the same here is 
where it is incompatible in his view.  Additionally, Standard 7.27 (3) states that the 
location, size, and height of the building shall not diminish the value of neighboring 
property. They believe that the way it is being done now it will.  What the board has 
before it reflects not a single change as a result of their meetings with Mr. Shifman. 
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Mr. Williams indicated that he would like information about the City's encouragement of 
construction on the south and north sides respectively as preserved in the record at 
both the Preliminary and Final Site Plan Reviews for both buildings.  It is important that 
the board understand that issue.  Mr. Boyle added that the board's perspective on 
development has changed since construction of the Balmoral and Catalyst buildings. He 
agreed with Mr. Williams that the board needs to see what they actually talked about at 
that time.  
 
Ms. Whipple-Boyce said she had hoped that the developers would meet and come up 
with a great plan for all properties.  Unfortunately, it doesn't sound like that will happen.   
She believes that as Staff and the City Attorney have advised, the Peabody proposal 
satisfies the requirements of the Zoning Ordinance.  It will be tricky and complicated 
getting the building up and maintaining it.  There seems to be a lot of good reasons to 
re-look at what is being proposed. 
 
Mr. Jeffares said he always assumed that another building would be built on this site.  
To him, by this building being a little different, the other two buildings pop. 
 
Motion by Mr. Share 
Seconded by Mr. Williams to postpone the application for Preliminary Site Plan 
for 34965 Woodward Ave. to September 13, 2017 and to suspend the rules to hear 
a site plan at that meeting. 
 
There were no comments on the motion from members of the public. 
 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas:  Share, Williams, Boyle, Jeffares, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
Recused:  Clein 
Absent:  Prasad 
 

08-164-17 
 
FINAL SITE PLAN AND DESIGN REVIEW 
 
Chairman Clein rejoined the board and Mr. Share, the alternate board member, left. 
 
1. 277 Pierce St. (former Varsity Shop)  
  Request for approval of a five-story mixed-use building with first-floor retail 
 
Ms. Ecker advised the subject parcel is currently the site of the Varsity Shop, and has a 
total land area of .111 acres. It is located on the northeast corner of Pierce St. and E. 
Merrill St.  
 
The applicant is proposing to demolish the existing 8,387 sq. ft. two-story building to 
construct a 27,000 sq. ft., five-story mixed-use building. The building will provide a lower 
level recreation area for the residential unit, first floor retail, second floor retail or 
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, JULY 26, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on July 26, 2017. 
Vice-Chairperson Gillian Lazar convened the meeting at 7:31 p.m.  
 
Present: Vice Chairperson Gillian Lazar; Board Members Robin Boyle, Bert Koseck, Janelle 

Whipple-Boyce; Student Representatives Ariana Afrakhteh, Isabella Niskar 
 
Absent: Chairman Scott Clein; Board Members Stuart Jeffares, Bryan Williams; Alternate 

Board Members Lisa Prasad, Daniel Share 
  
Administration:  Matthew Baka, Sr. Planner                  
              Jana Ecker, Planning Director  
              Carole Salutes, Recording Secretary   
 

07-138-17 
 
APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING OF JULY 
12, 2017 
 
It was discovered there were not enough members present at the July 12 meeting to form a 
quorum.  Therefore, the minutes were postponed to the August 9, 2017 Planning Board 
meeting. 
 

07-139-17 
 

CHAIRPERSON’S COMMENTS  
 
Ms. Ecker advised that only four board members are present and one member has to recuse 
herself on any substantive issue with regard to 298 S. Old Woodward Ave., the Boutique Hotel.  
Therefore, there will not be a quorum of the Planning Board present to discuss the hotel and 
that matter will be postponed to a future date.  All other hearings may proceed with the caveat 
that everyone knows that in order for something to pass the support of all four members is 
needed. None of the applicants stepped forward to ask for postponement to a later date.  
 

07-140-17 
 

APPROVAL OF THE AGENDA  
 
Vice-Chairperson Lazar announced that 2010 Cole St. has asked for postponement to August 
23, 2017. 
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Motion carried, 4-0. 
 
VOICE VOTE 
Yeas:  Whipple-Boyce, Boyle, Koseck, Lazar 
Nays:  None 
Absent: Clein, Jeffares, Williams 
 

07-144-17 
 
COMMUNITY IMPACT STATEMENT ("CIS") REVIEW 
PRELIMINARY SITE PLAN REVIEW 
 
34965 Woodward Ave. (former Peabody's Restaurant) 
Request for approval of the CIS to allow a new five-story mixed-use building to be 
constructed 
 
Mr. Baka explained the subject site is currently vacant land where the former Peabody’s 
Restaurant and the Art & Frame Station were located, and has a total land area of .597 acres. It 
is located on the east side of Peabody St., on the west side of Woodward Ave. and south of 
Maple Rd. The applicant is proposing to construct a 161,910 sq. ft. (including basement levels), 
five-story mixed-use building. The building will provide two levels of underground off-street 
parking; first floor retail/office; second and third floors office; fourth floor 
commercial/residential; and fifth floor residential. Parking for the residential units will be 
provided below grade in the parking garage. As the building is located within the Parking 
Assessment District, no on-site parking is required for retail, commercial or office uses. The 
applicant was required to prepare a Community Impact Study in accordance with Article 7, 
section 7.27(E) of the Zoning Ordinance as they are proposing a new building containing more 
than 20,000 sq. ft. of gross floor area. 
 
CIS 
The proposed development and its uses relate to the pedestrian, as the building is located at 
the property line and is proposed with human scale detailing on the first floor, including 
canopies, large windows, attractive stone and masonry facades, and elegant pedestrian 
entrances from both adjacent streets. The 2016 Plan encourages proper building mass and 
scale that creates an environment that is comfortable to pedestrians walking Downtown. The 
proposed development will help improve the visual appearance of the area by introducing a 
denser, more compact development with enough height to create a street wall along Peabody 
St. and Woodward Ave. The main entry to the building is located on Peabody St. 
 
The applicant has submitted a Phase 1 Environmental Site Assessment by SME dated August 5, 
2016.  The report indicates that there is some evidence of recognized environmental conditions 
(“RECs”) associated with this property. SME concluded that the reported presence of 
contaminated soil and groundwater; the potential for additional environmental impact from 
unreported and/or undetected releases of hazardous substances and/or petroleum products 
associated with the properties historical uses (vehicle manufacturing and repair operations); 
and the potential for cross contamination by a northern site which was formerly a vehicle repair 
and gasoline station, are all considered to be REC’s. 
 
An abbreviated Phase 2 Environmental Site Assessment ("ESA") dated August 5, 2016 was also 
submitted by the applicant as a part of the CIS. Phase 2 involved the collecting and analyzing of 

bjohnson
Line



 

 5

13 soil samples and two groundwater samples by SME. The results of SME’s sampling were 
supplemented by a previous Phase 2 ESA conducted by McDowell & Associates on April 26th, 
2015 where 12 soil samples were collected and analyzed.   
 
Evidence of petroleum and other pollutants were found in the soil samples.  The applicant has 
submitted a Brownfield Redevelopment Plan for the proposed development site dated March 16, 
2016. The purpose of this is to seek reimbursement for the eligible remediation activities 
performed on the property. The necessity for a Brownfield Plan arose from the results of the 
Phase 1 and Phase 2 ESA. 
 
Conclusions in the CIS were that although the building is located within Birmingham’s Parking 
Assessment District which requires no additional parking, additional parking spaces are needed 
to service the retail options proposed on the first floor. The applicant is proposing 90 off-street 
parking spaces and 11 on-street parking spaces to alleviate the stress on the Parking 
Assessment District. The traffic impact study also notes that westbound left turns onto Peabody 
St. from Maple Rd. would benefit from extending the turn lane full width all the way to the near 
Woodward Ave. crosswalk due to the larger queue lengths imposed by the new development. 
Other traffic impacts of the development will be relatively minor. 
 
Mr. Chris Longe, Architect for the project, responded to Mr. Boyle.  They expect to have ten or 
more rental units.  Employees and residents will have access to the on-site parking.  He was 
confident that people using the building will find places to park.  
 
Ms. Ecker stated the first floor is not required to be retail on the Woodward Ave. or Peabody 
sides. 
 
Regarding noise, Mr. Longe said the mechanicals have been placed in the middle of their 
building, so noise does not impact the buildings to the north and south. 
 
The Vice-Chairman called for comments from members of the public at 8:20 p.m. 
 
Mr. Allen Green, 39577 Woodward Ave., Bloomfield Hills, represented the ownership of 
Balmoral, the building to the south of the proposed project.  He voiced their objections to the 
project.  Their building, along with the Greenleaf Trust, was designed as a gateway.  Each side 
has windows and decorative architectural elements. Those features will essentially be hidden 
and that will cause a huge financial issue for their building.   He did not see any way they could 
build this without trespassing on the Balmoral property.  If the developer moved the building, 
adjusted the lot lines and created a visually impactful north and south wall between the 
buildings, it would be a huge improvement to the corridor. Two sides of two beautiful buildings 
would not be hidden and destroyed.  He asked the board to consider the alternatives.  Lastly, 
there has been no discussion with their neighboring developer about their plans and how the 
Balmoral building would be impacted. 
 
Ms. Ecker stated the applicant has the right to build on their property. There would be some 
logistical issues to work out but the Building and Engineering Depts. would work with the 
applicant on those.  Depending on where the windows were built, there was never an 
expectation that they would remain unblocked.  A developer can either set back the windows a 
certain distance from the property line, or keep them there and use fire rated glass.  In many 
cases when windows are constructed closer than would be permitted, there is a signed 
agreement by the owners saying they understand those windows could be covered up if the 
property next door gets developed to its potential. 
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Mr. Allen Green noted there are serious parking issues in that area.  It has been a nightmare to 
get parking permits for their various tenants. He additionally remarked that each of the 1,500 
sq. ft. apartment units proposed only has one window. 
 
Mr. Koseck observed the Zoning Ordinance promotes contiguous buildings and not gaps or 
alleys between buildings. Cities are made up of buildings that have a variety of building 
materials and architectural styles.  Apartments with one window are designed all the time.  
They are called lofts.   
 
Ms. Patti Owens with Catalyst Development Co., the developer of Greenleaf Trust, said she has 
not had any input or conversation with the developers of this project.  She doesn’t feel that the 
massing is congruent with the vision for the City as was outlined to them and mandated to 
them by the City during the planning and development of their Greenleaf Trust Building. So 
they built what they felt was the idea of Birmingham which was to have a gateway building, a 
jewel on that corner. The proposed project feels like it is not a strong and harmonious 
continuation. The project’s terraces that face east are within a handshake of the Greenleaf 
terraces facing east.  This proposed building needs to be its own beautiful thing.  Shrink it back 
a little bit. She understood when they built the building that their views to the south would be 
impacted if something else was built. So that is in their agreement and they installed the 
fireproof glass on those windows.  However, that is only on two bays.  The rest of their building 
is set back and has regular windows.  Additionally, maintenance of the building would be 
severely impacted as they are currently dealing with an algae problem. 
 
Her view of parking in the area is that it is an absolute nightmare.  She recommended that the 
Planning Board take a good hard look at that to make sure they are not overburdening that 
area with not enough parking for this rather large development. 
 
Mr. Boyle suggested looking at Fifth Ave, Washington Blvd, Princess St. to see the fantastic 
street walls that have been constructed over time using different architects, owners, and sites. 
That is the reality of a city. Just walk along Maple Rd. That was built over time using different 
heights, different materials, different owners and it works. So it will be difficult for the speakers 
to make their case to him. 
 
Mr. Koseck said he knows the building can go up without touching the neighbors. Ms. Whipple-
Boyce noted the Varsity Shop site knew to consider the impact their adjoining neighbors might 
have when they decided not to put windows on the side of their building.  She finds it 
unfortunate that covering the adjoining windows wasn’t considered in the applicant’s CIS. 
 
Vice Chairperson Lazar encouraged the applicant to engage in conversation with the neighbors 
to the north and south in order to reach some kind of agreement.  Ms. Whipple-Boyce agreed 
they should have gone the extra mile and engaged their neighbors. This is a huge impact on 
them and there is no assessment of that impact in the CIS. 
 
Mr. Chris Longe said he knows there has been communication between the developer and the 
Greenleaf Building.  He assured they can build this building.  The building to the south is 
designed in such a way that it anticipates an infill building.  The stair tower is solid block as it 
abuts the property and the window wall steps back whatever the code minimum is, anticipating 
the wall going up.  There is also a 1 ft. easement on the north side abutting the Greenleaf 
Building.  The agreement mentions there might be a building there some day and goes so far 
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as to talk about taking off the window awnings in that case.  The strict letter of the law has 
been met as far as the CIS. 
 
Mr. Koseck thought the concerns he has heard from the neighbors are more design concerns 
rather than CIS concerns. Vice-Chairperson Lazar observed that by adopting the CIS the 
Planning Board is not approving the project. 
 
Motion by Mr. Boyle 
Seconded by Mr. Koseck to accept the CIS as provided by the applicant for the 
proposed development at 34965 Woodward with the following conditions:  
(1) Provide mitigation strategies for control of noise, vibration and dust;  
(2) Applicant will be required to bury all utilities on the site; and  
(3) Applicant provide information on all life safety issues and Fire Dept. approval, as 
well as details on the proposed security system provided to and approved by the 
Police Dept. 
 
No one from the audience wished to speak on the motion at 9:15 p.m. 
 
Motion carried, 4-0. 
 
ROLLCALL VOTE 
Yeas:  Boyle, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
Absent: Clein, Jeffares, Williams 
 
Preliminary Site Plan 
Mr. Baka reported on the Preliminary Site Plan.  The property is zoned B-4 in the underlying 
zoning and D-4 in the Downtown Overlay District.  In accordance with Article 4, section 4.24 C 
(2) of the Zoning Ordinance, developments with over 50,000 sq. ft. of office space require two 
usable off-street loading spaces, and commercial uses from 5,001 to 20,000 sq. ft. require one 
usable off-street loading space. The plans do not display any off-street loading spaces. The 
applicant will need to submit plans demonstrating the size and location of three 
usable off-street loading spaces, or obtain a variance from the Board of Zoning 
Appeals.  
 
Design Review 
The applicant is proposing to utilize the following materials for the construction of the five-
story, mixed-use building:  
• Stone panels along the lower level of all façades;  
• Masonry veneer along the upper levels of all façades;  
• Stone for the base of the building;  
• Steel window and door system;  
• Extensive window glazing on all facades. 
 
Discussion considered the distinction between office and commercial on the fourth floor. Mr. 
Koseck noted the intent to get to five floors was to have residential on floors 4 and 5 in order to 
populate the Downtown and not put an additional burden on the parking structures.   
 
Mr. Chris Longe said his building will have a significant entrance off of Woodward Ave. and off 
of Peabody St.  He went through a PowerPoint and described the exterior elevation and interior 
layout along with the proposed materials.  The building goes to the property line but the actual 
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first floor steps back on both the Woodward Ave. and Peabody St. sides.  The reason for that is 
there is only 5 ft. of sidewalk there.  They will internally brace the building because of the 
configuration of the site.  Ten residential units are anticipated and 15 parking spaces are 
allowed for them.  They would be open to putting windows on the side of their building, but 
didn’t think it would be proper to do considering their proximity to the north and south 
neighbors.  
 
Members of the public were invited to comment at this time. 
 
Ms. Patti Owens reiterated her disappointment about the lack of communication between the 
developer and their neighbors.  She agrees the proposed building needs to happen but she 
believes it should be stepped back to allow each building to stand on its own.  She doesn’t think 
that one building should benefit at another’s detriment.   
 
Mr. Allen Green said they are concerned about the value of their building and the operational 
issues.  When the proposed building goes up next to them it will block the air and light of the 
50 windows on that side.  Their tenants looking out of those 50 windows a few feet away will 
see only a masonry wall. Further, no details have been provided about maintenance and how 
the properties relate to each other. For the buildings to be consistent with each other there may 
be insets anywhere between 5 and 15 ft. to be compatible with the buildings on either side. He 
asked the board to consider these issues, how the buildings interrelate, and whether this 
building is harmonious and meets the standards that are required in the Overlay District to get 
the fifth floor. 
 
Mr. Koseck commented there are only four board members present and this is a sizable 
important project.  He would like some additional information that would help him understand 
the design and how it speaks to the neighbors.  He wanted to see a rendering of this building 
and how it relates to the neighboring buildings. Also, he wanted a cross section between the 
buildings to understand how they are abutting. Ms. Whipple-Boyce indicated she likes the 
building very much.  She appreciates the contrast and the differentiation.  In addition to what 
Mr. Koseck asked for, she wanted clarity on the fourth floor uses.  She requested the applicant 
to review Article 7, 7.27 to see if they are meeting the ordinance well enough. Also, she wanted 
everyone to talk to each other.   
 
Mr. Boyle thought the comments made by his colleagues are all very relevant. 
 
Motion by Mr. Boyle to postpone a decision on the Preliminary Site Plan for 34965 
Woodward Ave. to August 23, 2017. 
 
At 10:20 p.m. there were no comments on the motion from members of the public.  
 
Motion carried, 4-0. 
 
VOICE VOTE 
Yeas:  Boyle, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
Absent:  Clein, Jeffares, Williams 
 

07-145-17 
 
MISCELLANEOUS BUSINESS AND COMMUNICATIONS 
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CASE DESCRIPTION 

34965 Woodward (17-32) 

Hearing date: November 14, 2017 

 
 

Appeal No. 17-32: The owners of the property known as 34901 Woodward are 
appealing the decision of the Planning Board to grant preliminary site plan 
approval for the property located at 34965 Woodward. 
 

A. Chapter 126, Article 7, Section 7.31 of the Zoning Ordinance grants 
adjacent property owners aggrieved by a decision of the Planning 
Board the right to appeal that decision to the Board of Zoning Appeals. 

 
 
 
 
 

Staff Notes: The property is zoned B4/D4 which allows for the construction of a 
five story building with preliminary and final site plan approval from the Planning 
Board.  The application was granted preliminary site plan approval for the 
construction of a 5 story building on September 13, 2017.  Planning Board 
Minutes are included.  
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Senior Planner 
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD 

WEDNESDAY, SEPTEMBER 13, 2017 
City Commission Room 

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on September 
13, 2017. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert Koseck, 

Vice- Chairperson Gillian Lazar, Bryan Williams 
 
Absent: Board Member Janelle Whipple-Boyce; Alternate Board Members Lisa Prasad, 

Daniel Share; Student Representatives Ariana Afrakhteh, Isabella Niskar 
  
Administration:  Matthew Baka, Sr. Planner                  
              Jana Ecker, Planning Director  
              Carole Salutes, Recording Secretary   
 

09-169-17 
 
APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING OF 
AUGUST 23, 2017 
 
Motion by Ms. Lazar 
Seconded by Mr. Boyle to approve the Minutes of the Regular Planning Board 
Meeting of August 23, 2017 as presented. 
 
Motion carried, 6-0. 
 
VOICE VOTE 
Yeas:  Lazar, Clein, Boyle, Jeffares, Koseck, Williams 
Nays: None 
Absent:  Whipple-Boyce 
 

09-170-17 
 
CHAIRPERSON’S COMMENTS  
 
The Chairman advised the meeting tonight would consist of site plans as well as study sessions. 
 

09-171-17 
 
APPROVAL OF THE AGENDA (no change) 
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09-172-17 

 
OLD BUSINESS 
Preliminary Site Plan Review 
 
1. 34965 Woodward Ave. - Mixed-Use Building (former Peabody's Restaurant) 
  Request for approval of the Preliminary Site Plan to allow a new five-story       
 mixed-use building to be constructed (postponed from July 26 and August 23,     
 2017) 
 
Chairman Clein announced that he will recuse himself on this matter as he has in the past due 
to a business relationship with the project.  Vice-Chairperson Lazar took the gavel. 
 
Motion by Mr. Williams 
Seconded by Mr. Koseck to receive and file the following correspondence received 
this evening: 

• Letter from Ron Rea dated 09-11-17; 
• Letter from Alan M. Green of Dykema Gossett dated 09-11-17; 
• Letter from Tim Currier, Beier Howlett dated 09-13-17. 

 
Motion carried, 6-0. 
 
VOICE VOTE 
Yeas:  Williams, Koseck, Boyle, Jeffares, Lazar 
Nays:  None 
Recused: Clein 
Absent:  Whipple-Boyce 
 
Mr. Baka recalled that the applicant has submitted an application for Preliminary Site Plan 
Review to construct a five-story building in the B4/D4 District.  The property is located on the 
west side of Woodward Ave. on Peabody at the former location of Peabody' Restaurant and the 
former Art & Frame Station. 
 
On July 26, 2017 the Planning Board reviewed the CIS and Preliminary Site Plan application for 
34965 Woodward Ave.  At that time the Planning Board decided to accept the Community 
Impact Statement but postponed the Preliminary Site Plan Review.  The board requested 
additional information regarding the interfacing of the proposed building with the adjacent 
buildings on each side along with renderings of the new building in context with the adjacent 
buildings.  Additionally, the postponement was granted to provide the applicant time to engage 
with the neighboring property owners in light of public comments made at the meeting. 
 
Mr. Baka recalled this proposal has been reviewed at several previous meetings.  The last time 
it was discussed was on August 23, 2017.  At that time there was extensive discussion about 
the interface of the proposed building with the two adjacent buildings.  The Planning Board 
requested staff to do some research on the history of those buildings.  The stated intent of 
providing this information was to determine if the buildings to the north and south of the 
subject site were encouraged or required to provide windows that abut the shared property 
lines of 34965 Woodward Ave. 
 
A thorough review of the minutes and staff reports revealed no encouragement or requirements 
by the Planning Board or staff to install windows on the property lines abutting the 34965 
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Woodward Ave. site.  The only comment was from the Building Dept. that indicated windows 
were not permitted on the property line.  This was later resolved through the use of fire rated 
glass. 
 
There have been no revisions to the plans that the board has already seen.    
 
The plans do not display any off-street loading spaces.  The applicant w ill need to submit 
plans demonstrating the size and location of three usable off-street loading spaces, 
or obtain a variance from the Board of Zoning Appeals ("BZA"). 
 
Mr. Richard Rassel, Williams, Williams, Rattner and Plunkett, 380 N. Old Woodward Ave., spoke 
to represent Alden Development Group.  With him was the Project Architect, Mr. Chris Longe 
and members of the ownership group.  Mr. Rassel encouraged the board to move the project 
through Preliminary Site Plan Review.  He noted that the Master Plan and the Zoning Ordinance 
in all respects treat this project as compliant. They are willing to work with their neighbors on 
the aspect of final design to try to achieve the best possible project for this important gateway 
to the City. 
 
Mr. Alan Greene, Dykema Gossett, 39577 Woodward Ave., said he represents the owners of the 
Greenleaf Trust and Balmoral Buildings.  He has presented information as to why this proposed 
new building is not compatible on the north and south side with the structures that exist.  
Ninety-seven windows on these two buildings are going to look out at a blank wall.  Also, those 
buildings would be deprived of light and air which is a specific standard of the ordinance.  
Further, the material value of the buildings will be negatively impacted.  They have also pointed 
out there will be numerous issues with respect to ongoing maintenance and repair of all three 
buildings.  There are many alternatives that can address these concerns, but the site plan has 
not been revised since it was presented.  The applicant is trying to maximize the space.  He 
asked that this particular site plan be denied. 
 
Mr. Williams gave a lengthy statement for inclusion in the record: 
 
 Since our meeting on August 23, 2017, I have had the opportunity to review more carefully the 
materials submitted by the applicant and by the neighboring property owners in the context of 
the full Zoning Ordinance.  I have also listened to the comments tonight. 
 
 I want to thank Matt and Jana for researching approval documentation for the Greenleaf Trust 
& Balmoral Buildings.  Their conclusion that there was no encouragement or requirement by the 
Planning Board or staff to install windows on the South & North property lines, respectively, is 
important. 
 
 I have concluded that the Applicant’s proposal meets the requirements of the Zoning 
Ordinance for Preliminary Site Plan approval.  The report of the staff makes that abundantly 
clear, as do the letters of Beier, Howlett dated August 23, 2017, and September 13, 2017 which 
have also been incorporated into the record and which form part of the basis for my comments. 
 
 The adjoining property owners’ objections are detailed and weighty, but they do not justify 
denying the site plan.  Let me respond to each of the major points which they have raised: 
 
1. The Project is not consistent with the Master Plan. 

The 2016 Downtown Plan approved in 1996 envisions one possible future for this 
property, but not the only possible future.  The fact that the 2016 Plan recommended that the 
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site might ultimately be a good one for a parking deck did not mandate that it be so; and in fact 
the City has taken no steps to acquire the property to construct a parking deck.  The proposed 
office and residential use is permitted by the zoning.  The property owner need not wait to find 
out if the City will someday decide it wishes to acquire the property for parking.  Nor do the 
drawings in the Plan  that are illustrative of possible future conditions the architects mentioned 
in their comments constitute a limitation on the property’s use. 

 
In fact, a five-story building with the top floor residential is consistent with the Zoning 

Ordinance and is not inconsistent with the Master Plan. 
 
2. No Parking. 

The Site is in the Parking Assessment District.  The site has more than enough parking 
to meet the requirements of the Zoning Ordinance for its residential component.  On numerous 
occasions, this Board has made it clear that it will not and cannot prevent owners in the Parking 
Assessment District from developing their property because there may be a shortage of parking 
Monday through Friday at lunch time.  The fact that the City may not have built enough public 
parking does not change the fact that this property owner and its predecessors, like many 
others, have paid into the Parking Assessment District with the understanding that it will not 
have to have on-site parking for non-residential uses. 

 
3. The Plan Violates Section 7.27.B(2), the Light and Air Clause of the Zoning 

Ordinance. 
Dykema Gossett has made an argument that construction of this building to the lot line 

will prevent adequate light and air reaching the adjacent properties in violation of Section 
7.27.B(2) of the Zoning Ordinance. 
 
 I believe the significant word is “adequate”. 
 
 In any event, taking the language of the ordinance at face value, there will be adequate light 
and air to both the Greenleaf Trust and Balmoral Buildings if this building is constructed to the 
lot line as proposed.  Each building has unimpeded light and air on three of their four facades.  
The Balmoral Building’s windows are set back 5 ft. on its north facade.  That 5 ft. well provides 
adequate light and air.  The affected windows on the Greenleaf Building are those at both the 
east and west end of the south facade, as the center of the Greenleaf Building’s south facade 
also has a well where the windows are set back from the property line.  Each one of the 
affected windows on the part of the south facade built to the lot line have windows that face 
the east and the west; that is, into the window well in the center and facing the street on the 
outside so that their light is at least as good, and arguably better, than that provided to the 
Balmoral Building. 
 
 The ordinance does not guarantee no change in the amount of light and air, merely that this 
Board assure itself that there is “adequate” light and air.  In my opinion, there is. 
 
4. Section 7.27.B(3) – The Diminished Value Section. 

Counsel makes the argument that the building will diminish the value of the adjacent 
buildings;  thus the Preliminary Site Plan cannot be approved.  He supports his argument with 
the written opinion of the real estate broker for the Greenleaf Building that the four residential 
apartments on the south wall will have diminished rental income due to the loss of views.  The 
penthouse rent will be reduced from $14,000.00 a month to $10,000.00 a month, still beyond 
my personal “budget”.  The other apartments “may likely” have reductions, and the office 
would have a reduction as well, although it is hard to estimate that amount.  Presumably his 
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opinion would be similar for the Balmoral Building, although nothing in his letter distinguishes 
between those rental spaces on the window well of the Greenleaf Building and those at the wall 
on the property line. 

 
Section 7.27.B(3) has two parts:  one is that the location, size and height of the building 

won’t interfere with the reasonable development of adjoining property, and it obviously does 
not.  The second is that the development will not diminish the value of the adjoining property.  
Assuming that there is some reduction in rental income and that translates into some 
diminished value of the building, some reduction, no matter how small, is, I do not believe, 
what the ordinance aims at.  Many property owners might object to any building being built 
next to them and argue that any development will diminish their property value.  It neither is 
nor should be the job of this Board to choose between competing speculations whether 
proposed construction will reduce or increase value to a small degree. 

 
Zoning is necessarily a three-pronged balance between the rights of adjoining property 

owners to develop their properties as they see fit; the right of their neighbor to not be 
disturbed; and the right of the people as embodied in the municipality to regulate land uses to 
achieve public purposes, some of which are listed in Section 7.24 of the Zoning Ordinance – for 
example, sub-section (f) “to sustain the comfort, health, tranquility and contentment of 
residents and attract new residents by reason of the City’s favorable environment”. 

 
The construction that is proposed was completely foreseeable.  Although I do not think 

it is necessary for us to decide whether or to what extent the owner of the Greenleaf Building 
waived the right to make the objection she makes to the Preliminary Site Plan, it is noteworthy 
that not only was this issue foreseeable, it was actually foreseen.  The Earth Retention System 
and Construction Barricade Agreement of November 28, 2008 specifically mentions that the 
owner of the Peabody site could construct a building on the lot line. The Balmoral Building 
inferentially knew as well, since it is constructed with a blank wall along the eastern-most part 
of its north facade.  

 
The question of what amount of diminution of value would trigger the violation of the 

Zoning Ordinance need not be determined tonight.  Reference to the basic purposes of zoning 
shows that the purpose of regulation is to prevent a major loss in value Nothing suggested to 
us indicates that the financial return that Balmoral or Greenleaf Buildings will have after the 
Peabody Building is constructed will not be reasonable or economically viable, although it may 
not be as high as it would be if the property owner in the middle of these two buildings 
continued to allow it to be vacant or limited its development to one or two stories. 

 
One of the purposes of the Zoning Ordinance is to promote public health, moral safety, 

comfort, convenience and general welfare.  Reading the requirements of Section 7.27.B(3) as 
an absolute bar against any building permitted by the terms of the Zoning Ordinance that 
negatively affects its neighbors would turn the Zoning Ordinance from a public shield, which it 
clearly is intended to be, into a private sword benefitting the first to build. 

 
5. The Proposed Building Is Not Compatible With The Adjacent Properties. 

Section 7.27.B(5) of the Zoning Ordinance requires the Planning Board to determine 
whether or not the proposed Building “will be compatible with other uses and buildings in the 
neighborhood, and will not be contrary to the spirit and purpose of this Chapter”.  

 
We heard much about compatibility at the August 23 meeting.  Regardless of whether 

the compatibility is determined within the framework of visual appearance or on a structural 
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basis, such as the alignment of floor levels, height and mass, this Building proposed is 
compatible and does comply with the spirit and purpose of the Zoning Ordinance.  The mixed-
use nature is permitted.  The visual effect of height, mass and floor alignment, given the 
grades, are compatible.  The Zoning Ordinance itself, at Section 7.24.B, as Mr. Jeffares pointed 
out at the last meeting, discourages monotonous construction so that the objections that the 
building does not have masonry with punched windows is to me of no persuasive effect. 

 
6. Construction Will Necessarily Result In Trespass. 

Simply put, that is not an issue that is relevant to site plan review.  The civil law 
adequately provides remedies to property owners if their neighbors invade their land without 
legal justification.  If the developer of the Peabody site can’t build what he is proposing to build 
without trespassing, or if doing so would be too expensive, he will necessarily have to abandon 
this design and resubmit for some other type of building.  It is not a basis to deny a site plan. 

 
There are plenty of reasons for these three property owners to cooperate.  The 

comments made about maintenance alone justify cooperation between the parties.  It isn’t our 
place to dictate how those interests can or should ultimately be resolved or if they can be 
harmonized.  I’ll only point out that every communication device in use today has the capability 
of two-way functionality.  I am loathe to hold it for or against one party that discussions have 
not been as frequent or as wide-ranging as we or any particular party may wish. 

 
Some of the issues that the property owners have raised are things, as Mr. Koseck 

points out, that we will consider at Final Site Plan review.  I can assure you that this Board  will 
carry out a searching, comprehensive review of the criteria for Final Site Plan Approval. 
 
Motion by Mr. Williams 
Seconded by Mr. Jeffares that based on these comments and on the record, 
including such facts and reasons as any of my colleagues willing to join in this 
motion articulate, I move the approval of the Preliminary Site Plan for 34965 
Woodward Avenue, as submitted, subject to the following seven conditions: 
 

1. The Applicant submit plans with nine total trees or obtain a waiver from the 
staff arborist; 

2. The Applicant verify that there will be five pedestrian lights on Peabody; 

3. The Applicant provide a photometric plan and lighting specifications at the 
time of Final Site Plan Review; 

4. The Applicant provide specification sheets for all mechanical units to verify 
that the screen wall is tall enough to sufficiently screen the proposed units; 

5. The Applicant submit plans demonstrating the size and location of three 
usable off-street loading spaces or obtain a variance from the Board of  
Zoning Appeals; 

6. The Applicant comply with the requests of all City Departments; and  
 
7. The  Applicant provide material and color samples at Final Site Plan         
 Review. 
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Mr. Koseck observed he doesn't think there is anything to add.  He thinks Mr. Williams has 
touched on all of the issues that he sees.  There will be constructability challenges just like 
there is in the building that the board saw last week. 
 
There were no public comments at 7:57 p.m. 
 
Motion carried, 5-0. 
 
ROLLCALL VOTE 
Yeas:  Williams, Jeffares, Boyle, Koseck, Lazar 
Nays:   None 
Recused:  Clein 
Absent:  Whipple-Boyce 
 

09-173-17 
 
REZONING REQUEST  
 
1. 191 N. Chester, First Church of Christ, Scientist  
  Request for rezoning from TZ-1 to TZ-2 (Transitional Zoning) to allow the        
 adaptive reuse of the existing building for office use 
 
Chairman Clein returned to chair the meeting. 
 
Ms. Ecker reported that the property owner is requesting the rezoning of the property to keep 
the building as-is on site while renovating the inside for an office use. 
 
The subject site is located on the west side of N. Chester, with single-family homes to the north 
and office/commercial buildings to the south (Integra Building) and east (McCann Worldgroup 
Building). The area of the site is .40 acres, the building is 16,000 sq. ft. in size. The subject 
property is in the Downtown Overlay District and was zoned C - Community Use, due to its 
former use as a church. At the time of the transitional rezoning the City Commission created the 
TZ-1 Zone District and the TZ-3 Zone District.  They did not create the TZ-2 Zone District then 
and the property was rezoned TZ-1 which allows only a residential use and not an office use.  
 
The applicant lists a number of reasons that with the City’s adoption of TZ-2 into the Zoning 
Ordinance, the TZ-2 classification would be better suited.  The applicant would like to re-
purpose the existing church building into an office use.  While office use is permitted in the TZ-
2 Zoning District, any office use over 3,000 sq. ft. in size would require a Special Land Use 
Permit ("SLUP").  The applicant has affirmed the building is not suitable for adaptive reuse to 
residential.  
 
The applicant had meetings with the adjoining property owners who have indicated a desire to 
keep the existing building as opposed to demolishing it and increasing and changing the height 
and mass with a new structure. They felt building as it stands would have the least impact on 
the neighborhood in terms of scale, visibility, and traffic.   
 
The applicant has tried to market the building as a religious institution but has been 
unsuccessful in finding someone who is interested.   
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, AUGUST 23, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on 
August 23, 2017. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert 

Koseck, Vice- Chairperson Gillian Lazar, Janelle Whipple-Boyce, Bryan 
Williams; Alternative Board Member Daniel Share 

 
Absent: Alternate Board Members Lisa Prasad; Student Representatives Ariana 

Afrakhteh, Isabella Niskar 
  
Administration:  Matthew Baka, Sr. Planner                  
              Jana Ecker, Planning Director  
              Carole Salutes, Recording Secretary   
 

08-159-17 
 
APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING 
OF AUGUST 9, 2017 
 
Ms. Whipple-Boyce made a change: 
Page 9 - Second paragraph, third sentence, replace "to not allow" with "to allow." 
 
Motion by Ms. Lazar 
Seconded by Mr. Koseck to approve the Minutes of the Regular Planning Board 
Meeting of August 9, 2017 as amended. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  Lazar, Koseck, Boyle, Clein, Jeffares, Whipple-Boyce, Williams 
Nays: None 
Abstain: None 
Absent:  None 
 

08-160-17 
 

CHAIRPERSON’S COMMENTS (none) 
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fundamental thing is that the safety issue scares him.  The only argument he hears 
about taking any square footage off the building is financial.   
 
Acting Chairman Boyle noted the board cannot verify the developer's financial 
statement and they have to take his word.  Also, there is the concern that the building 
as configured may result in a circulation challenge that is certainly not satisfying to 
board members. 
 
Mr. Mitchell stated he cannot take a slice off the rear to provide circulation that goes one 
way around the building.  He said it would take $32,400 off the rental income and that 
doesn't calculate in the increased environmental costs because of disturbing the 
ground.  They are currently dealing with parking without the 8 ft. being taken off the 
building and there is no way to turn around.  There is a utility easement that prevents a 
driveway easement from looping around the back of the adjacent building to the south.   
 
Mr. Krieger explained the driveway to the west is over 22 ft. and easy to back out of.  
The spaces would be signed and policed by building management.  In order to make a 
one-way drive, 10 ft. would have to come off the back of the building.  The only issue 
with one-way is they would have to move their dumpsters to the east or the west and 
that would take out more parking. 
 
Motion carried, 4-2. 
 
ROLLCALL VOTE 
Yeas:  Share, Williams, Boyle, Jeffares 
Nays:  Koseck, Whipple-Boyce 
Recused:  Clein, Lazar 
Absent:  Prasad 
 
Acting Chairman Boyle asked the applicant to spend quite a lot of time looking at the 
site plan and thinking about how they might use the three extra spaces to reach some of 
the challenges that Mr. Koseck has correctly raised about the safety and circulation. 
 

08-163-17 
 

Vice-Chairperson Lazar rejoined the board and took over the gavel. 
 
2. 34965 Woodward Ave. (former Peabody's Restaurant) 

Request for approval of the Preliminary Site Plan to allow a new five-story 
mixed-use building to be constructed (postponed from July 26, 2017) 

 
Mr. Baka explained the petitioner has submitted an application for Preliminary Site Plan 
Review to construct a five-story building in the B4/D4 Zoning District. The property is 
located on the west side of Woodward Ave. on Peabody St. at the former location of 
Peabody’s Restaurant and the former Art & Frame Station. 
 
On July 26, 2017 the Planning Board reviewed the CIS & Preliminary Site Plan 
application for 34965 Woodward Ave. At that time, the board requested that the 
applicant provide additional information regarding the interfacing of the proposed 
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building with the two existing buildings on each side and how they will abut. Also, the 
board requested that the applicant provide additional renderings of the new building in 
context with the adjacent buildings. In addition, postponement was granted to provide 
the applicant time to engage with the neighboring property owners in light of the public 
comments made at the meeting. The applicant has now provided new details and 
renderings in addition to the previously submitted plans in order to supply additional 
information for the Planning Board to consider. 
 
Design Review 
The applicant is proposing to utilize the following materials for the construction of the 
five-story, mixed use building: 
• Stone panels along the lower level of all façades; 
• Masonry veneer along the upper levels of all façades; 
• Stone for the base of the building; 
• Steel window and door system; and 
• Extensive window glazing on all facades. 
The design of the building also includes balcony projections from the third floor on both 
facades of the building. The issue of projections over the right-of-way was recently 
discussed at the joint City Commission/Planning Board meeting. Staff intends to consult 
with the City Attorney prior to Final Site Plan Review to determine if an air rights 
agreement will be necessary to approve this aspect of the design. 
 
Motion by Mr. Williams 
Seconded by Mr. Jeffares to receive and file the following correspondence: 

• E-mail dated August 17 from Christopher Longe with attachments; 
• E-mail dated August 22 from Richard Rassel; 
• E-mail dated August 23 from Clinton Baller; 
• Letter dated August 21 addressed to Patti Owens from Bailey Schmidt. 

LLC; 
• Letter dated August 21 addressed to Patti Owens from Aura Pinkster; 
• Letter dated August 22 from Hobbs & Black Architects; 
• Letter dated August 22 from Alan M. Greene, Dykema Gossett PLLC; 
• Letter dated August 23 from Timothy Currier, Beier Howlett. 

 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas:  Williams, Jeffares, Boyle, Koseck, Lazar, Share, Whipple-Boyce 
Nays:  None 
Recused:  Clein 
Absent:  Prasad 
 
Mr. Chris Longe, Architect for the redevelopment of the Peabody site, came forward.  
He showed their building in context with the entire block.  Also, he showed how their 
building would interface with both the north and the south facades of the adjacent 
buildings. The buildings roughly equate in terms of their overall height and floor height.  
The earth retention system tiebacks into the Peabody property that were used for 
construction of the Greenleaf Trust Building were depicted. The intention with their 
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building is that someone can walk from Woodward Ave. through a leased space all the 
way to Peabody St. He included a number of pictures showing local conditions where 
buildings are abutting.   
 
Mr. Longe noted they made efforts to meet with their neighbors as suggested at the last 
meeting.  They have done that to the extent of meeting with the Balmoral folks, but 
because of scheduling issues there has not been a meeting with the people from the 
Catalyst building to the north.  
 
Vice Chairperson Lazar called for comments from the public at 8:35 p.m. 
 
Mr. Steve Simona, 32820 Woodward Ave., Suite 240, Royal Oak, was present on behalf 
of the Balmoral ownership.  He observed they built something of the highest quality that 
they felt the City envisioned and required of them.  They want to see the Peabody site 
developed, but not to their detriment.  As currently proposed, the south wall would block 
fifty windows and light and air to their building.  They feel what the applicant is 
proposing is not compatible with their building nor consistent with what was required of 
the Balmoral Building, or what the Zoning Ordinance requires.  They will not allow 
trespass onto their property for maintenance. 
 
Mr. Jason Novotny, Tower Pinkster, Architects, spoke on behalf of Catalyst 
Development and the Greenleaf Trust Building.  When they brought the Greenleaf Trust 
Building to the board in 2008, it was viewed as one of two buildings that would be the 
crown jewel on the east entry to Downtown, following the principles that were laid out in 
the Master Plan.  Between the two tower buildings the Master Plan calls for a two or 
three story parking structure. They worked towards developing an attractive, four-sided 
building.  A blank wall would not fly.  He is sure the Balmoral had the same discussions 
with their north elevation.  Some of the things he sees that would have a significant 
impact to either the north or south sites are: 

• Lighting; 
• Glazing calculations do not play out. 

 
Mr.  Tom Phillips, Hobbs & Black Architects,100 N. State St., Ann Arbor, said the 
Balmoral Building has much the same story.  In designing the building they worked 
carefully with the City and were encouraged to develop the north side because it was a 
gateway and a key visual element on the drive south along Woodward Ave. Both of the 
buildings offer the applicant a unique site in that the occupants are not looking at blank 
walls.  They are looking at two expensive, high quality elevations.  By stepping back  
four or five feet from the property line, the applicant would provide a reasonable amount 
of light between the buildings as they face each other all the way up. As it exists the 
applicant's design offers no opportunity to maintain their exterior walls without 
trespassing.   
 
Mr. Alan Greene, 3955 Woodward Ave., Dykema Gossett, PLLC, represented 
Woodward Brown Associates, the developer and owner of the Balmoral Building.  Mr. 
Greene noted they have a very valuable building with a facade of 50 windows, made of 
stone, with balustrades.  Tenants look for a space that has windows, but with the 
proposed building they will look straight into a brick wall. Further, the interior design is 
built around the windows. The real estate developer for Balmoral has submitted a letter 
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saying that the proposed building as currently designed and set will greatly diminish the 
value of the two buildings. The loss of investment on the walls, the impact on the 
tenants, the ability to rent the spaces, and how much they can be rented for will all 
contribute to diminished value. These two buildings were not built as if they were going 
to be blocked by other buildings. He urged the board to either deny the site plan or give 
guidance to the developer as to what they might like to see so they can come back with 
something better. 
 
Mr. Clinton Ballard, 388 Greenwood, said the developer wants to maximize his floor 
area but is constrained by height.  As the City has already zoned for seven to nine story 
buildings right across the street, it would be very interesting to have the infill building go 
seven to nine stories, provided adequate setbacks are respected.  This would leave the 
developer with an equitable amount of leasable space and room for parking, and all 
three developers would enjoy access to light and views. 
 
In response to Mr. Share, Mr. Baka explained that if windows are within 5 ft. of the 
property line they must be fire rated.  Mr. Longe verified for Mr. Share that the view of 
the facade travelling up and down Woodward Ave. would not be materially different if 
the building was on the lot line or 5 ft. off. He added that it is an odd feature to not have 
the buildings touch.  Mr. Tom Phillips said the 5 ft. setback would double the visual 
access to light and air - a 10 ft. view shed.   
 
Mr. Novotny pointed out for Mr. Share why he thinks the design of the infill building is 
incompatible with the adjacent buildings.  Their buildings have primarily punched 
window openings on a masonry facade and the proposed building has glass strip 
windows across the front.   
 
Mr. Share received clarification from Mr. Novotny that if the building is built to the lot 
line, it is a problem for all three buildings with regard to maintenance issues. One 
building will have to flash into the other building so that water will not enter.  Mr. Phillips 
explained these are not abutting buildings in the sense that they can be flashed 
together.  So the applicant's building on a zero lot line would have an exterior wall facing 
the lot line and open to the weather with no way to maintain it without trespassing onto 
Balmoral property, 
 
Mr. Novotny explained for Mr. Share that the first floor of both the Balmoral and 
Greenleaf Trust buildings abut the lot line.  Beyond that, both buildings are set back 5 ft.  
Greenleaf's situation differs from Balmoral's in that the fifth story balconies would abut 
one another from the Greenleaf Trust Building to the Peabody Building.  He does not 
believe the Balmoral has that same circumstance with outdoor spaces that are side-by-
side. Mr. Longe noted there is a demising wall between them. Mr. Novotny added 
another difference between the Balmoral and Greenleaf buildings is the glass that is 
currently abutting the lot line for the Greenleaf building is fire rated so that it has the 
potential to be a zero lot line material.  
 
Mr. Share queried how interior lighting on the north and south elevations is handled on 
the Peabody Building.  Mr. Longe responded that there is natural light that comes in 
from the glazing on the other two facades. 
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Mr. Koseck thought that maximizing square footage area creates a little bit of "B" type of 
space.  If they could pull the walls in on the upper floors by creating light wells and 
windows it would make the building even better in terms of marketability and lease 
rates.  Further, he thought that architectural compatibility is the next step in review and 
not for this evening. Mr. Longe responded that it is an odd condition to have buildings 
not meet.  The two buildings chose on their own to make their facades that face inwards 
towards Peabody's something nicer than they had to be. As any architect will tell you, 
one has to prepare for eventualities. 
 
Mr. Share and Mr. Williams were in agreement that a lot of information came in today 
and it requires more study. Mr. Williams said he was not prepared to take any action on 
the proposal tonight. 
 
Mr. Rick Rassel, Williams Williams Rattner & Plunkett, PC, 380 N. Old Woodward Ave., 
the legal counsel to Alden Development Group, the applicant, spoke about the 
importance of perspective: 

• Mr. Currier and the planning staff are aligned on the questions that have been 
posed in Mr. Greene's letter; 

• The proposal is consistent with the Master Plan and with the Zoning Ordinance; 
• They are in a zero lot line infill district; 
• The proposed parking and height of the building is consistent with the Zoning 

Ordinance; 
• Mr. Currier has opined that the construction impact and future maintenance 

issues are not concerns for the Planning Board to be taking into account at this 
stage of the Preliminary Site Plan approval; 

• The question comes down to a couple of things.  Mr. Currier has observed in his 
letter that the zero lot line construction as proposed is consistent with the Zoning 
Ordinance and has been used in many parts of Downtown Birmingham.  The 
owners of the Balmoral and Catalyst buildings installed fire related glass windows 
facing the former Peabody's lot in anticipation of potential zero lot line 
construction; 

• Peabody's granted Catalyst an easement to construct sun shades; the 
sunshades to be taken down in the event of future construction of the Peabody 
building; 

• The argument about incompatibility is really about economic harm as a result of 
this building being built to the lot lines which Balmoral and Catalyst absolutely 
knew of and agreed not to contest.  Incompatibility is not about design review 
standards or architecture. 

It is important that this process move along this evening. 
 
Mr. Alan Greene stated that there are no fire rated windows on the north elevation of 
Balmoral.  The compatibility is related to the nature of the construction.  The things they 
did on their elevation were encouraged by the City.  To not require the same here is 
where it is incompatible in his view.  Additionally, Standard 7.27 (3) states that the 
location, size, and height of the building shall not diminish the value of neighboring 
property. They believe that the way it is being done now it will.  What the board has 
before it reflects not a single change as a result of their meetings with Mr. Shifman. 
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Mr. Williams indicated that he would like information about the City's encouragement of 
construction on the south and north sides respectively as preserved in the record at 
both the Preliminary and Final Site Plan Reviews for both buildings.  It is important that 
the board understand that issue.  Mr. Boyle added that the board's perspective on 
development has changed since construction of the Balmoral and Catalyst buildings. He 
agreed with Mr. Williams that the board needs to see what they actually talked about at 
that time.  
 
Ms. Whipple-Boyce said she had hoped that the developers would meet and come up 
with a great plan for all properties.  Unfortunately, it doesn't sound like that will happen.   
She believes that as Staff and the City Attorney have advised, the Peabody proposal 
satisfies the requirements of the Zoning Ordinance.  It will be tricky and complicated 
getting the building up and maintaining it.  There seems to be a lot of good reasons to 
re-look at what is being proposed. 
 
Mr. Jeffares said he always assumed that another building would be built on this site.  
To him, by this building being a little different, the other two buildings pop. 
 
Motion by Mr. Share 
Seconded by Mr. Williams to postpone the application for Preliminary Site Plan 
for 34965 Woodward Ave. to September 13, 2017 and to suspend the rules to hear 
a site plan at that meeting. 
 
There were no comments on the motion from members of the public. 
 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas:  Share, Williams, Boyle, Jeffares, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
Recused:  Clein 
Absent:  Prasad 
 

08-164-17 
 
FINAL SITE PLAN AND DESIGN REVIEW 
 
Chairman Clein rejoined the board and Mr. Share, the alternate board member, left. 
 
1. 277 Pierce St. (former Varsity Shop)  
  Request for approval of a five-story mixed-use building with first-floor retail 
 
Ms. Ecker advised the subject parcel is currently the site of the Varsity Shop, and has a 
total land area of .111 acres. It is located on the northeast corner of Pierce St. and E. 
Merrill St.  
 
The applicant is proposing to demolish the existing 8,387 sq. ft. two-story building to 
construct a 27,000 sq. ft., five-story mixed-use building. The building will provide a lower 
level recreation area for the residential unit, first floor retail, second floor retail or 
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, JULY 26, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on July 26, 2017. 
Vice-Chairperson Gillian Lazar convened the meeting at 7:31 p.m.  
 
Present: Vice Chairperson Gillian Lazar; Board Members Robin Boyle, Bert Koseck, Janelle 

Whipple-Boyce; Student Representatives Ariana Afrakhteh, Isabella Niskar 
 
Absent: Chairman Scott Clein; Board Members Stuart Jeffares, Bryan Williams; Alternate 

Board Members Lisa Prasad, Daniel Share 
  
Administration:  Matthew Baka, Sr. Planner                  
              Jana Ecker, Planning Director  
              Carole Salutes, Recording Secretary   
 

07-138-17 
 
APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING OF JULY 
12, 2017 
 
It was discovered there were not enough members present at the July 12 meeting to form a 
quorum.  Therefore, the minutes were postponed to the August 9, 2017 Planning Board 
meeting. 
 

07-139-17 
 

CHAIRPERSON’S COMMENTS  
 
Ms. Ecker advised that only four board members are present and one member has to recuse 
herself on any substantive issue with regard to 298 S. Old Woodward Ave., the Boutique Hotel.  
Therefore, there will not be a quorum of the Planning Board present to discuss the hotel and 
that matter will be postponed to a future date.  All other hearings may proceed with the caveat 
that everyone knows that in order for something to pass the support of all four members is 
needed. None of the applicants stepped forward to ask for postponement to a later date.  
 

07-140-17 
 

APPROVAL OF THE AGENDA  
 
Vice-Chairperson Lazar announced that 2010 Cole St. has asked for postponement to August 
23, 2017. 
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Motion carried, 4-0. 
 
VOICE VOTE 
Yeas:  Whipple-Boyce, Boyle, Koseck, Lazar 
Nays:  None 
Absent: Clein, Jeffares, Williams 
 

07-144-17 
 
COMMUNITY IMPACT STATEMENT ("CIS") REVIEW 
PRELIMINARY SITE PLAN REVIEW 
 
34965 Woodward Ave. (former Peabody's Restaurant) 
Request for approval of the CIS to allow a new five-story mixed-use building to be 
constructed 
 
Mr. Baka explained the subject site is currently vacant land where the former Peabody’s 
Restaurant and the Art & Frame Station were located, and has a total land area of .597 acres. It 
is located on the east side of Peabody St., on the west side of Woodward Ave. and south of 
Maple Rd. The applicant is proposing to construct a 161,910 sq. ft. (including basement levels), 
five-story mixed-use building. The building will provide two levels of underground off-street 
parking; first floor retail/office; second and third floors office; fourth floor 
commercial/residential; and fifth floor residential. Parking for the residential units will be 
provided below grade in the parking garage. As the building is located within the Parking 
Assessment District, no on-site parking is required for retail, commercial or office uses. The 
applicant was required to prepare a Community Impact Study in accordance with Article 7, 
section 7.27(E) of the Zoning Ordinance as they are proposing a new building containing more 
than 20,000 sq. ft. of gross floor area. 
 
CIS 
The proposed development and its uses relate to the pedestrian, as the building is located at 
the property line and is proposed with human scale detailing on the first floor, including 
canopies, large windows, attractive stone and masonry facades, and elegant pedestrian 
entrances from both adjacent streets. The 2016 Plan encourages proper building mass and 
scale that creates an environment that is comfortable to pedestrians walking Downtown. The 
proposed development will help improve the visual appearance of the area by introducing a 
denser, more compact development with enough height to create a street wall along Peabody 
St. and Woodward Ave. The main entry to the building is located on Peabody St. 
 
The applicant has submitted a Phase 1 Environmental Site Assessment by SME dated August 5, 
2016.  The report indicates that there is some evidence of recognized environmental conditions 
(“RECs”) associated with this property. SME concluded that the reported presence of 
contaminated soil and groundwater; the potential for additional environmental impact from 
unreported and/or undetected releases of hazardous substances and/or petroleum products 
associated with the properties historical uses (vehicle manufacturing and repair operations); 
and the potential for cross contamination by a northern site which was formerly a vehicle repair 
and gasoline station, are all considered to be REC’s. 
 
An abbreviated Phase 2 Environmental Site Assessment ("ESA") dated August 5, 2016 was also 
submitted by the applicant as a part of the CIS. Phase 2 involved the collecting and analyzing of 
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13 soil samples and two groundwater samples by SME. The results of SME’s sampling were 
supplemented by a previous Phase 2 ESA conducted by McDowell & Associates on April 26th, 
2015 where 12 soil samples were collected and analyzed.   
 
Evidence of petroleum and other pollutants were found in the soil samples.  The applicant has 
submitted a Brownfield Redevelopment Plan for the proposed development site dated March 16, 
2016. The purpose of this is to seek reimbursement for the eligible remediation activities 
performed on the property. The necessity for a Brownfield Plan arose from the results of the 
Phase 1 and Phase 2 ESA. 
 
Conclusions in the CIS were that although the building is located within Birmingham’s Parking 
Assessment District which requires no additional parking, additional parking spaces are needed 
to service the retail options proposed on the first floor. The applicant is proposing 90 off-street 
parking spaces and 11 on-street parking spaces to alleviate the stress on the Parking 
Assessment District. The traffic impact study also notes that westbound left turns onto Peabody 
St. from Maple Rd. would benefit from extending the turn lane full width all the way to the near 
Woodward Ave. crosswalk due to the larger queue lengths imposed by the new development. 
Other traffic impacts of the development will be relatively minor. 
 
Mr. Chris Longe, Architect for the project, responded to Mr. Boyle.  They expect to have ten or 
more rental units.  Employees and residents will have access to the on-site parking.  He was 
confident that people using the building will find places to park.  
 
Ms. Ecker stated the first floor is not required to be retail on the Woodward Ave. or Peabody 
sides. 
 
Regarding noise, Mr. Longe said the mechanicals have been placed in the middle of their 
building, so noise does not impact the buildings to the north and south. 
 
The Vice-Chairman called for comments from members of the public at 8:20 p.m. 
 
Mr. Allen Green, 39577 Woodward Ave., Bloomfield Hills, represented the ownership of 
Balmoral, the building to the south of the proposed project.  He voiced their objections to the 
project.  Their building, along with the Greenleaf Trust, was designed as a gateway.  Each side 
has windows and decorative architectural elements. Those features will essentially be hidden 
and that will cause a huge financial issue for their building.   He did not see any way they could 
build this without trespassing on the Balmoral property.  If the developer moved the building, 
adjusted the lot lines and created a visually impactful north and south wall between the 
buildings, it would be a huge improvement to the corridor. Two sides of two beautiful buildings 
would not be hidden and destroyed.  He asked the board to consider the alternatives.  Lastly, 
there has been no discussion with their neighboring developer about their plans and how the 
Balmoral building would be impacted. 
 
Ms. Ecker stated the applicant has the right to build on their property. There would be some 
logistical issues to work out but the Building and Engineering Depts. would work with the 
applicant on those.  Depending on where the windows were built, there was never an 
expectation that they would remain unblocked.  A developer can either set back the windows a 
certain distance from the property line, or keep them there and use fire rated glass.  In many 
cases when windows are constructed closer than would be permitted, there is a signed 
agreement by the owners saying they understand those windows could be covered up if the 
property next door gets developed to its potential. 
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Mr. Allen Green noted there are serious parking issues in that area.  It has been a nightmare to 
get parking permits for their various tenants. He additionally remarked that each of the 1,500 
sq. ft. apartment units proposed only has one window. 
 
Mr. Koseck observed the Zoning Ordinance promotes contiguous buildings and not gaps or 
alleys between buildings. Cities are made up of buildings that have a variety of building 
materials and architectural styles.  Apartments with one window are designed all the time.  
They are called lofts.   
 
Ms. Patti Owens with Catalyst Development Co., the developer of Greenleaf Trust, said she has 
not had any input or conversation with the developers of this project.  She doesn’t feel that the 
massing is congruent with the vision for the City as was outlined to them and mandated to 
them by the City during the planning and development of their Greenleaf Trust Building. So 
they built what they felt was the idea of Birmingham which was to have a gateway building, a 
jewel on that corner. The proposed project feels like it is not a strong and harmonious 
continuation. The project’s terraces that face east are within a handshake of the Greenleaf 
terraces facing east.  This proposed building needs to be its own beautiful thing.  Shrink it back 
a little bit. She understood when they built the building that their views to the south would be 
impacted if something else was built. So that is in their agreement and they installed the 
fireproof glass on those windows.  However, that is only on two bays.  The rest of their building 
is set back and has regular windows.  Additionally, maintenance of the building would be 
severely impacted as they are currently dealing with an algae problem. 
 
Her view of parking in the area is that it is an absolute nightmare.  She recommended that the 
Planning Board take a good hard look at that to make sure they are not overburdening that 
area with not enough parking for this rather large development. 
 
Mr. Boyle suggested looking at Fifth Ave, Washington Blvd, Princess St. to see the fantastic 
street walls that have been constructed over time using different architects, owners, and sites. 
That is the reality of a city. Just walk along Maple Rd. That was built over time using different 
heights, different materials, different owners and it works. So it will be difficult for the speakers 
to make their case to him. 
 
Mr. Koseck said he knows the building can go up without touching the neighbors. Ms. Whipple-
Boyce noted the Varsity Shop site knew to consider the impact their adjoining neighbors might 
have when they decided not to put windows on the side of their building.  She finds it 
unfortunate that covering the adjoining windows wasn’t considered in the applicant’s CIS. 
 
Vice Chairperson Lazar encouraged the applicant to engage in conversation with the neighbors 
to the north and south in order to reach some kind of agreement.  Ms. Whipple-Boyce agreed 
they should have gone the extra mile and engaged their neighbors. This is a huge impact on 
them and there is no assessment of that impact in the CIS. 
 
Mr. Chris Longe said he knows there has been communication between the developer and the 
Greenleaf Building.  He assured they can build this building.  The building to the south is 
designed in such a way that it anticipates an infill building.  The stair tower is solid block as it 
abuts the property and the window wall steps back whatever the code minimum is, anticipating 
the wall going up.  There is also a 1 ft. easement on the north side abutting the Greenleaf 
Building.  The agreement mentions there might be a building there some day and goes so far 
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as to talk about taking off the window awnings in that case.  The strict letter of the law has 
been met as far as the CIS. 
 
Mr. Koseck thought the concerns he has heard from the neighbors are more design concerns 
rather than CIS concerns. Vice-Chairperson Lazar observed that by adopting the CIS the 
Planning Board is not approving the project. 
 
Motion by Mr. Boyle 
Seconded by Mr. Koseck to accept the CIS as provided by the applicant for the 
proposed development at 34965 Woodward with the following conditions:  
(1) Provide mitigation strategies for control of noise, vibration and dust;  
(2) Applicant will be required to bury all utilities on the site; and  
(3) Applicant provide information on all life safety issues and Fire Dept. approval, as 
well as details on the proposed security system provided to and approved by the 
Police Dept. 
 
No one from the audience wished to speak on the motion at 9:15 p.m. 
 
Motion carried, 4-0. 
 
ROLLCALL VOTE 
Yeas:  Boyle, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
Absent: Clein, Jeffares, Williams 
 
Preliminary Site Plan 
Mr. Baka reported on the Preliminary Site Plan.  The property is zoned B-4 in the underlying 
zoning and D-4 in the Downtown Overlay District.  In accordance with Article 4, section 4.24 C 
(2) of the Zoning Ordinance, developments with over 50,000 sq. ft. of office space require two 
usable off-street loading spaces, and commercial uses from 5,001 to 20,000 sq. ft. require one 
usable off-street loading space. The plans do not display any off-street loading spaces. The 
applicant will need to submit plans demonstrating the size and location of three 
usable off-street loading spaces, or obtain a variance from the Board of Zoning 
Appeals.  
 
Design Review 
The applicant is proposing to utilize the following materials for the construction of the five-
story, mixed-use building:  
• Stone panels along the lower level of all façades;  
• Masonry veneer along the upper levels of all façades;  
• Stone for the base of the building;  
• Steel window and door system;  
• Extensive window glazing on all facades. 
 
Discussion considered the distinction between office and commercial on the fourth floor. Mr. 
Koseck noted the intent to get to five floors was to have residential on floors 4 and 5 in order to 
populate the Downtown and not put an additional burden on the parking structures.   
 
Mr. Chris Longe said his building will have a significant entrance off of Woodward Ave. and off 
of Peabody St.  He went through a PowerPoint and described the exterior elevation and interior 
layout along with the proposed materials.  The building goes to the property line but the actual 
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first floor steps back on both the Woodward Ave. and Peabody St. sides.  The reason for that is 
there is only 5 ft. of sidewalk there.  They will internally brace the building because of the 
configuration of the site.  Ten residential units are anticipated and 15 parking spaces are 
allowed for them.  They would be open to putting windows on the side of their building, but 
didn’t think it would be proper to do considering their proximity to the north and south 
neighbors.  
 
Members of the public were invited to comment at this time. 
 
Ms. Patti Owens reiterated her disappointment about the lack of communication between the 
developer and their neighbors.  She agrees the proposed building needs to happen but she 
believes it should be stepped back to allow each building to stand on its own.  She doesn’t think 
that one building should benefit at another’s detriment.   
 
Mr. Allen Green said they are concerned about the value of their building and the operational 
issues.  When the proposed building goes up next to them it will block the air and light of the 
50 windows on that side.  Their tenants looking out of those 50 windows a few feet away will 
see only a masonry wall. Further, no details have been provided about maintenance and how 
the properties relate to each other. For the buildings to be consistent with each other there may 
be insets anywhere between 5 and 15 ft. to be compatible with the buildings on either side. He 
asked the board to consider these issues, how the buildings interrelate, and whether this 
building is harmonious and meets the standards that are required in the Overlay District to get 
the fifth floor. 
 
Mr. Koseck commented there are only four board members present and this is a sizable 
important project.  He would like some additional information that would help him understand 
the design and how it speaks to the neighbors.  He wanted to see a rendering of this building 
and how it relates to the neighboring buildings. Also, he wanted a cross section between the 
buildings to understand how they are abutting. Ms. Whipple-Boyce indicated she likes the 
building very much.  She appreciates the contrast and the differentiation.  In addition to what 
Mr. Koseck asked for, she wanted clarity on the fourth floor uses.  She requested the applicant 
to review Article 7, 7.27 to see if they are meeting the ordinance well enough. Also, she wanted 
everyone to talk to each other.   
 
Mr. Boyle thought the comments made by his colleagues are all very relevant. 
 
Motion by Mr. Boyle to postpone a decision on the Preliminary Site Plan for 34965 
Woodward Ave. to August 23, 2017. 
 
At 10:20 p.m. there were no comments on the motion from members of the public.  
 
Motion carried, 4-0. 
 
VOICE VOTE 
Yeas:  Boyle, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
Absent:  Clein, Jeffares, Williams 
 

07-145-17 
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