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CITY COMMISSION MEETING AGENDA
DECEMBER 11, 2017
7:30 PM

Municipal Building, 151 Martin, Birmingham, Ml 48009
Navigating through the agenda:

e Use the bookmarks on the left to navigate through the agenda.

e Tablet Users: Tap the screen for available options, select “Open in”,
select “Adobe Reader”. The agenda will open in Adobe Reader.

Scroll through the bookmarks to navigate through the agenda.

(The Adobe Reader application is required to download the agenda and view the
bookmarks. This free application is avallable through the App Store on your tablet
device.)




BIRMINGHAM CITY COMMISSION AGENDA
DECEMBER 11, 2017
MUNICIPAL BUILDING, 151 MARTIN
7:30 P.M.

‘ l. CALL TO ORDER AND PLEDGE OF ALLEGIANCE

Andrew M. Harris, Mayor

| 11.  ROLLCALL

J. Cherilynn Mynsberge, City Clerk

111. PROCLAMATIONS, CONGRATULATORY RESOLUTIONS, AWARDS, APPOINTMENTS,
RESIGNATIONS AND CONFIRMATIONS, ADMINISTRATION OF OATHS, INTRODUCTION
OF GUESTS AND ANNOUNCEMENTS.

Announcements:

° County Commissioner Shelly Goodman Taub

. Bicentennial Museum Exhibit

o Carroll DeWeese — World Para Athletics International Officials Panel

. Remember that the Santa House will be open for visitors in the pavilion area in Shain

Park, and that carriage rides will be offered through town on select days through
December 24th. Visit www.enjoybirmingham.com for the Santa House and carriage ride
schedules.

. The public review period for all interested parties to review the draft 2018 Parks and
Recreation Master Plan for the City of Birmingham is underway now. Copies of the draft
plan are available for review in all city offices and on www.bhamgov.org/ParksRecPlan.

. City offices will be closed on Friday, December 22", Friday, December 29", 2017 and
Monday, January 1%, 2018. The locked dropbox may be used for all payments during
that time, and can be accessed in the Municipal Building parking lot (entrance on

Henrietta).
Appointments:
A. Interview for Historic District Commission
1. Adam Charles
B. Appointment to the Historic District Commission
1. To appoint , to the Historic District Commission as a regular member to
serve the remainder of a three-year term to expire September 25, 2018.
C. Appointment of Commission Member as BYA liaison
1. Resolution appointing _ as a liaison member of the Birmingham Youth
Assistance General Citizens Committee

OR
Resolution taking no action
D. Administration of Oath of Office to Appointees

IV. CONSENT AGENDA
All items listed on the consent agenda are considered to be routine and will be enacted by one
motion and approved by a roll call vote. There will be no separate discussion of the items unless a
commissioner or citizen so requests, in which event the item will be removed from the general order
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of business and considered under the last item of new business.

A.
B

C.

Approval of City Commission meeting minutes of December 4, 2017.

Approval of warrant list, including Automated Clearing House payments, dated 12/6/17
in the amount of $393,575.66.

Resolution setting Monday, January 22, 2018 at 7:30 PM for a public hearing to consider
an application for a Special Land Use Permit Amendment and Final Site Plan for First
Presbyterian Church at 1669 W. Maple.

Resolution authorizing the IT department to purchase the Traps Anti Virus subscription
renewal from CDWG. The purchase price not to exceed $6,864.00. Funds are available
in the IT Computer Software fund account # 636-228.000-742.0000.

Resolution authorizing the IT department to purchase the Security subscription renewal
for the Palo Alto Firewall from Amerinet. The purchase price not to exceed $12,857.60.
Funds are available in the IT Network Upgrade fund account # 636-228.000-973.0400.
Resolution approving the service agreement extension with Highway Maintenance &
Construction, Inc. for cape seal maintenance services related to the 2018 summer cape
seal program — contingent upon the results of the related public hearing of necessity
and confirmation of the special assessment roll — in amounts not to exceed the per-unit
pricing as submitted and as follows: single chip seal $1.70/sg. yd., double-chip seal
$3.13/sq. yd., slurry seal $2.61/sg. yd., street preparation $395/ton, and manhole
adjustment $550/each; further, directing the Mayor and City Clerk to sign the agreement
on behalf of the City upon receipt of proper insurances.

Resolution approving the service agreement with Agroscaping, Inc. of Swartz Creek, Ml
for the purchase and installation of permeable pavers at the intersection of Lincoln and
Pierce streets in an amount not to exceed $8250.00 from the Local Streets Fund,
Contract Maintenance account #203-449.003-937.0400.

UNFINISHED BUSINESS

NEW BUSINESS

A.

Public Hearing to consider a Special Land Use Permit Amendment and Final Site plan -

210 S. Old Woodward — Vinotecca

1. Resolution approving a Special Land Use Permit Amendment and Final Site Plan
for Vinotecca at 210 S. Old Woodward to allow for a name and concept change
from the previous restaurant as recommended by the Planning Board on
November 8, 2017. (complete resolution in agenda packet)

Public Hearing to consider a Special Land Use Permit Amendment and Final Site Plan -

220 Restaurant at 220 E. Merrill

1. Resolution approving a Special Land Use Permit Amendment and Final Site Plan
for 220 Restaurant at 220 E. Merrill to utilize the lower level of the building as an
extension of the 220 Restaurant. (complete resolution in agenda packet)

Resolution accepting the Donation Agreement between the City of Birmingham and the

Birmingham Little League in the amount of $303,000 for improvements as it relates to

Fields #2 and #3 at Kenning Park. Further, authorizing the City Manager to execute the

Donation Agreement on behalf of the City.

Resolution receiving the 2018 proposed budget from the 48th Judicial District Court; and

further, approving the budget as submitted.

Resolution approving the recommendations of the Public Arts Board and Parks and

Recreation Board to accept a 5 year loan of the sculpture, Windswept, by Gary Kulak,

and approving the proposed location for installation in the triangular open space in

Barnum Park;
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AND
Resolution approving the Access and Maintenance Agreement with Gary Kulak and
further directing the Mayor and City Clerk to sign the agreement on behalf of the City;

OR
Resolution declining the 5 year loan of the sculpture, Windswept, by Gary Kulak.
F. Resolution amending the Schedule of Fees, Charges, Bonds and Insurance, City Clerk’s

section, and Community Development Department section, as stated in the report.

\ VIl. REMOVED FROM CONSENT AGENDA
\ VIIl. COMMUNICATIONS
\ IX. OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA
| X.  REPORTS
A. Commissioner Reports
B. Commissioner Comments
C. Advisory Boards, Committees, Commissions’ Reports and Agendas
D. Legislation
E. City Staff
1. PSD Special Assessment, submitted by Finance Director Gerber
X1.  ADJOURN

INFORMATION ONLY

NOTICE: Individuals requiring accommodations, such as mobility, visual, hearing, interpreter or other assistance, for effective
participation in this meeting should contact the City Clerk's Office at (248) 530-1880 (voice), or (248) 644-5115 (TDD) at least one
day in advance to request mobility, visual, hearing or other assistance.

Las personas que requieren alojamiento, tales como servicios de interpretacion, la participacion efectiva en esta reunion deben

ponerse en contacto con la Oficina del Secretario Municipal al (248) 530-1880 por lo menos el dia antes de la reunion publica. (Title
VI of the Civil Rights Act of 1964).
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NOTICE OF INTENTION TO APPOINT TO
HISTORIC DISTRICT COMMISSION

At the regular meeting of Monday, August 14, 2017 the Birmingham City Commission
intends to appoint two regular members to the Historic District Commission to serve three-
year terms to expire September 25, 2020, and one regular member to serve the remainder
of a three-year term to expire September 25, 2018.

Padraic Mullin did not attend the August 14, 2017 meeting, and the Clerk’s Office was
unsuccessful in contacting him. Doug Burley and Keith Deyer were appointed to the two
regular, full terms, to expire September 25, 2020. The remainder of a three-year term to
expire September 25, 2018 was left vacant.

The function and duty of the Historic District Commission is to advise the City Commission
with respect to the proper development of the city with primary emphasis upon the city’s
established historic districts, sites, properties and historic resources. The Commission is
also authorized to recommend for the guidance of the City Commission amendments to the
City Code relating to the control and development of lands within historic districts.

Applicant(s) Presented For City Commission Consideration:

Applicant Name Criteria/Qualifications

e A majority of the members shall have a clearly
demonstrated interest in or knowledge of historic
preservation.

e Must be a resident

Adams James Charles Builder
1539 Bennaville

Mr. Charles currently serves as an alternate member of the Historic District Commission. If
appointed as a regular member, he will need to resign from the alternate position.

NOTE:  All members of boards and commissions are subject to the provisions of City of Birmingham City Code Chapter 2,
Article 1X, Ethics and the filing of the Affidavit and Disclosure Statement.

SUGGESTED ACTION:

To appoint , to the Historic District Commission as a regular member to
serve the remainder of a three-year term to expire September 25, 2018.
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HISTORIC DISTRICT COMMISSION

Ordinance #1880

Terms: 3 years

Members: A majority of the members shall have a clearly demonstrated interest in or knowledge of historic
preservation. Two members shall be appointed from a list submitted by duly organized local historic
preservation organizations. If available, one member shall be an architect who has two years of architectural
experience or who is duly registered in the State of Michigan.

Duties: The function and duty of the Historic District Commission is to advise the City Commission with respect
to the proper development of the city with primary emphasis upon the city’s established historic districts, sites,
properties and historic resources. The Commission is also authorized to recommend for the guidance of the
City Commission amendments to the City Code relating to the control and development of lands within historic
districts.

Last Name First Name Home
Home Address Business

E-Mail Appointed Term Expires
Burley Doug (248) 761-9905 8/14/2017 9/25/2020
384 Puritan

doug.burley@outlook.com

Chapnick Josh (248) 881-6571 2/27/2017 12/31/2017
2266 Northlawn Student Representative

Josh.chapnick@gmail.com

Charles Adam (248) 672-3486 11/21/2016 9/25/2019

1539 Bennavlle Alternate
mradamcharles@gmail.com

Deyer Keith (248) 642-6390 9/25/2006 9/25/2020
1283 Buckingham

kwdeyer@comcast.net
Dukas Natalia (248) 885-8535 9/9/2013 9/25/2019

1352 Suffield
nataliadukas@yahoo.com

Tuesday, December 05, 2017 Page 1 of 2



Last Name First Name Home
Home Address Business
E-Mail Appointed Term Expires
Fuller Dulce (248) 245-4000 10/27/2016 9/25/2019
255 Pierce Alternate
d@woodwardandmaple.com
Henke John (248) 789-1640 9/25/2006 9/25/2018
724 South Bates historical preservation organization
Jwhenke@aol.com member
Pfaff Griffin (248) 514-3324 2/27/2017 12/31/2017
2150 Northlawn Student Representative
fintpfaff@yahoo.com
Trapnell Thomas (313) 568-6712 4/27/2015 9/25/2018
660 Smith Ave
ttrapnell@dykema.com
Vacant 9/25/2018
Willoughby Michael (248) 760-8903 3/22/2010 9/25/2019
667 Greenwood architect
mwilloughby@mwa-architects.com
Tuesday, December 05, 2017 Page 2 of 2
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Board/Committee: Historic District Year: 2017

TOoUtdl

Mtgs. Total Percent
MEMBER NAME 1/4|1/18 2/1 3/1|3/15|4/5|4/19| 5/3 5/17 Att. Absent | Attend
REGULAR MEMBERS
Mark Coir NMINM| P]| A P| NM|NM| P P NM 4 1 80%
Keith W. Deyer NM| NM| P P A NM [ NM A A NM 2 3 40%
Natalia Dukas NM| NM| P P P NM [ NM P P NM 5 0 100%
John Henke 111 NM| NM| P P P | NM | NM P A NM 4 1 80%
Thomas Trapnell NM| NM| P P A | NM | NM P P NM 4 1 80%
Shelli Weisberg NM|NM|[A]| A P| NM|NM| P P NM 3 2 60%
Michael Willoughby NM| NM| P P P NM [ NM P P NM 5 0 100%
Josh Chapnick (studentrf NM{ NM [ P | P P| NM|NM| P P NM 5 0 100%
Griffin Pfaff (studentrep) NM| NM | P P P | NM | NM P P NM 5 0 100%
ALTERNATES
Dulce Fuller NM| P Al A A | NM|NM| A 1 4 20%
Adam Charles NM| A A P A NM [ NM P PA 2 3 40%
Members in attendance 0 1 8 8 7 0 0 9 7 0




CITY BOARD/COMMITTEE ATTENDANCE RECORD

Board/Committee: Historic District Year: 2017
Total
Mtgs. Total | Percent
MEMBER NAME 6/7 6/21 7/5| 7/19| 8/2 (8/16|9/6 | 10/18|11/1| 11/15 | 12/6 Att. Absent | Attend
REGULAR MEMBERS
Mark Coir NM A NM P NM A X X X X X 1 2 33%
Doug Burley P P NM
Keith W. Deyer NM P NM P NM A NM A NM P NM 3 2 60%
Natalia Dukas NM P NM A NM A NM A NM A NM 1 4 20%
John Henke |11 NM P NM P NM P NM P NM A NM 4 1 80%
Thomas Trapnell NM A NM P NM P NM P NM A NM 3 2 60%
Shelli Weisberg NM P NM P NM P X X X X X 3 0 100%
Michael Willoughby NM P NM P NM P NM P NM P NM 5 0 100%
Josh Chapnick (student rep.) NM A NM A NM A NM A NM A NM 0 5 0%
Griffin Pfaff (student rep.) NM A NM A NM A NM A NM (A NM 0 5 0%
ALTERNATES
Dulce Fuller NM P NM P NM A NM A NM P NM 3 2 60%
Adam Charles NM A NM P NM P NM A NM P NM 3 2 60%
Members in attendance 0 6 0 8 0 5 0 4 0 5
0
KEY:
P = Present

NM = No Meeting

Department Head Signature
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NOV 15 2017 i
APPLICATION FOR CITY BOARD OR/COMMITTEE

Thank you for your interest in serving on a“Board or Committee, The purpose of this form is to provide the City
Commission with basic information about applicants considered for appointment. NOTE: Completed applications are
included in the City Commission agenda packets. The information included on this form is open to the public. All Board
and Committee members are subject to the provisions of the Ethics Ordinance (Chapter 2, Article IX of the City Code).

Information on various Boards and Committees and a list of current openings can be found on the City website at
www.bhamgov.org/boardopportunities.

(Please print clearly)

Board/Committee of Interest \"‘ S‘\Drl C D' f'l"' ¢t Con\ﬂf\ i$SioN
Specific Category/Vacancy on Board

Name /%m &“‘35 Cl\aflés ' Phone Q‘@ { 7<2 -:77486
Residential Address lb?)q Beﬂ“&d”(/ Emalln‘raém\ de LS@ O)Iha,;z Com

Residential City, le‘Blﬂ’lkeJ‘AM . MT Length of Residence ; >) 5 2@‘-?
Business Address 33574 L&de A(/@ Occupation BAI 1 (\,e —

Business City, Zip E}‘\h/\g\m LN

Reason for Interest: Explain how your background and skills will enr\wﬁoce the board to which you have applied ’Ta
Use g, €¥Der‘6nt€ in GHuddwn Serue  my Y.

List your relategl employme texperlence_L- C&MN}'L/ Sotve. As an 4/ kma,/c o\
“’t\lé G .

List your related community activities‘&ﬂ/fcl oN C”Y, JCD@ f(‘( G.F ‘BA; US T‘b{le A);w)/ &.
List your related educaaﬁnal experience MQ‘O‘\S (lecll\f(, IY\ & Y\C‘lfw/“f?\

To the best of your knowledge, do you or a member of your immediate family have any direct financial or business
relationships with any supplier, service provider or contractor of hc;\Clty of Birmingham from which you or they derive
direct compensation or financial benefit? If yes, please explain:

Do you currently have a relative serving on the board/committee to which you have abplied? MO

Are you an elector (registgred/ioter) in the City of Birmingham? V'€-‘>

LI “/l5/aon

Signature of Ap ant Dat:

Return the completed and signed application form to: City of Birmingham, City Clerk’s Office, 151 Martin, Birmingham, MI 48009 or by email to
cmynsberge@bhamgov.org  or by fax to 248.530.1080. Updated 8/16/17
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NOV 15 2017 i
APPLICATION FOR CITY BOARD OR/COMMITTEE

Thank you for your interest in serving on a“Board or Committee, The purpose of this form is to provide the City
Commission with basic information about applicants considered for appointment. NOTE: Completed applications are
included in the City Commission agenda packets. The information included on this form is open to the public. All Board
and Committee members are subject to the provisions of the Ethics Ordinance (Chapter 2, Article IX of the City Code).

Information on various Boards and Committees and a list of current openings can be found on the City website at
www.bhamgov.org/boardopportunities.

(Please print clearly)
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Residential Address lb?)q Beﬂ“&d”(/ Emalln‘raém\ de LS@ O)Iha,;z Com

Residential City, le‘Blﬂ’lkeJ‘AM . MT Length of Residence ; >) 5 2@‘-?
Business Address 33574 L&de A(/@ Occupation BAI 1 (\,e —

Business City, Zip E}‘\h/\g\m LN

Reason for Interest: Explain how your background and skills will enr\wﬁoce the board to which you have applied ’Ta
Use g, €¥Der‘6nt€ in GHuddwn Serue  my Y.

List your relategl employme texperlence_L- C&MN}'L/ Sotve. As an 4/ kma,/c o\
“’t\lé G .

List your related community activities‘&ﬂ/fcl oN C”Y, JCD@ f(‘( G.F ‘BA; US T‘b{le A);w)/ &.
List your related educaaﬁnal experience MQ‘O‘\S (lecll\f(, IY\ & Y\C‘lfw/“f?\

To the best of your knowledge, do you or a member of your immediate family have any direct financial or business
relationships with any supplier, service provider or contractor of hc;\Clty of Birmingham from which you or they derive
direct compensation or financial benefit? If yes, please explain:

Do you currently have a relative serving on the board/committee to which you have abplied? MO

Are you an elector (registgred/ioter) in the City of Birmingham? V'€-‘>

LI “/l5/aon

Signature of Ap ant Dat:

Return the completed and signed application form to: City of Birmingham, City Clerk’s Office, 151 Martin, Birmingham, MI 48009 or by email to
cmynsberge@bhamgov.org  or by fax to 248.530.1080. 3 A 1 Updated 8/16/17


cbrown
Oval

cbrown
Oval


A Walkable Communily

Q‘Mm MEMORANDUM

Office of the City Manager
DATE: December 5, 2017
TO: Joseph A. Valentine, City Manager
FROM: Joellen Haines, Assistant to the City Manager
SUBJECT: Appointment of City Commissioner as Liaison to the Birmingham

Youth Assistance (BYA) General Citizens Committee (GCC).

The City Manager’s Office received the attached letter dated November 21, 2017 requesting the
Birmingham City Commission appoint one its members to serve as a liaison member on the
Birmingham Youth Assistance (BYA) General Citizens Committee (GCC). The Commission has
studied the relationships for commission appointments to outside agencies and has adopted an
opinion from the Ethics Board governing such appointments. See the enclosed documents.

The BYA is requesting a non-voting liaison member to share information with the city about their
organization.

The following resolution has been prepared regarding appointment of a city commissioner as a
liaison to the Birmingham Youth Assistance General Citizens Committee.

SUGGESTED RESOLUTION:

To appoint as a liaison member of the Birmingham Youth Assistance
General Citizens Committee,
OR

To take no action.

3C0



Birmingham Youth Assistance

é O 2436 West Lincoln, Ste. F102
= Birmingham, MI 48009
‘; (248) 203-4300 FAX: (248) 203-4301
P4 office@birminghamyouthassistance.org
7

www.birminghamyouthassistance.org
Birmingham
Strengthening Families

Through Community Involvement
Co-Chairperson November 21, 2017
Shelley Goodman Taub

Co-Chairperson

Jill Reichenbach Fill Joseph A. Valentine

City Manager

Vice Chairperson City of Birmingham
David Wind 151 Martin Street
Secretary Birmingham, MI 48009
Christine Gannon

Treasurer

Richard Stasys Dear Mr. Valentine,

Past Chairperson

Birmingham Youth Assistance respectfully requests the Birmingham City Commission
Reuben Myers

appoint one of its members to serve as a liaison member on the Birmingham Youth
Caseworker Assistance (BYA) General Citizens Committee (GCC).
Cathy Womack

The BYA Board has reviewed the City of Birmingham Board of Ethics Advisory Opinion

AMnZTeb:ré piche 2016-03 and understands the City Commissioner appointment to the GCC will need to
Judith Adélman be mindful of the parameters provided in the Advisory Opinion.

Roy Bishop

Caitlin Buscemi

Det. Lee Davis Thank you for your help with this appointment.

Mary Jo Dawson

Russ Facione /

Jill Reichenbach Fill J ‘77 %Z/
Christine Gannon L( 1
Jason Gross

Ann Nazareth Manning
Reuben Myers

Dr. Daniel Nerad

Det. Mike Romanowski
Vicki Sower

Richard Stasys Shelley Goodman Taub, BYA Co-Chair
Shelley Goodman Taub

David Walker

David Wind

Adrienne Young

Jill Fill, BYA Co-Chair

Advisory Members
Sheriff Michael Bouchard
Jason Clinkscale

A. Randolph Judd

Susan and Dave Rogers
Rachel Rotger

We are BYA! You are BYA!

Sponsored by:
Birmingham Board of Education * Birmingham City Commissioners * Oakland County Circuit Court-Family Division
Village of Beverly Hills * Village of Bingham Farms * Village of Franklin

Principal Funding by Oakland County Board of Commissioners



EXCERPT
BIRMINGHAM CITY COMMISSION MINUTES
SEPTEMBER 25, 2017
MUNICIPAL BUILDING, 151 MARTIN

7:30 P.M.
\ I. CALL TO ORDER AND PLEDGE OF ALLEGIANCE
Mayor Mark Nickita called the meeting to order at 7:30 p.m.
|II.  ROLL CALL
ROLL CALL: Present, Mayor Nickita
Mayor Pro Tem Harris
Commissioner Bordman
Commissioner Boutros
Commissioner DeWeese
Commissioner Hoff
Commissioner Sherman
Absent, None
| V. UNFINISHED BUSINESS

09-259-17 ADOPTION OF BOARD OF ETHICS ADVISORY OPINION 2016-03
City Manager Valentine provided an overview of the issue:
e There was previous discussion on incorporating the Board of Ethics’ opinion setting forth
guidelines for Commissioners’ appointments to non-profit organizations.
e Based on the Commission’s conversation, it was best to incorporate the entire opinion by
adoption of the Commission.

City Manager Valentine confirmed for Commissioner Hoff that Commissioners could serve as
non-voting liaisons to non-profit boards if so appointed by the Commission, and explained that
in addition to non-voting liaisons Commissioners could be appointed as voting members or non-
voting members to non-profit boards.

City Manager Valentine continued that there are implications for each type of appointment as
laid out in the advisory opinion, and that his understanding of the Commission’s intention was
to pursue the non-voting liaison position in order to avoid the potential conflicts of interest
attendant to the other roles.

City Manager Valentine confirmed for Commissioner Hoff that:

e Future Commissions can choose to appoint Commissioners as non-voting liaisons to
boards, but the adoption of the Board of Ethics’ opinion in its entirety will allow the
Commission leeway to make other types appointments as well.

e Per his understanding, this Commission seems to prefer non-voting liaison
appointments.

Commissioner Bordman suggested that incorporating the entire advisory opinion:

1 September 25, 2017




e Allows future Commissions to provide future non-profits seeking appointments with the
entire opinion so as to explain how the Commission may be choosing a particular
appointment type; and

e Allows future Commissioners the same thorough understanding of the decision-making
process around appointments as this current Commission has; and

e Provides the greatest amount of leeway to future Commissions.

Mayor Nickita added that while incorporating the entire advisory opinion does provide future
Commissions with leeway, the current Commission’s practice will also set precedent that will be
considered by future Commissions.

Commissioner Bordman explained that:
e The NEXT board voted to change its bylaws to make its future Commissioner
appointments non-voting liaison positions; and
e This opinion was shared with the other communities present at the most recent NEXT
board meeting, which may help those communities in their decision-making process
around similar types of appointments.

MOTION: Motion by Commissioner Bordman, seconded by Commissioner DeWeese:
To adopt Advisory Opinion 2016-03 as guidance for Commissioners with respect to serving on
community based organizations.

VOTE: Yeas, 7
Nays, 0
Absent, O

2 September 25, 2017



CITY OF BIRMINGHAM
BOARD OF ETHICS MINUTES
DECEMBER 16, 2016 — 3:00 PM
151 MARTIN, BIRMINGHAM
CONFERENCE ROOM 202

| 1.

CALL TO ORDER

MOTION: Motion by Mr. Robb, seconded by Mr. Schrot:
To appoint Mr. Schrot as temporary Chairperson of the meeting.

VOTE: Yeas, 2
Nays, None
Absent, 1 (Fierro-Share)

Acting Chairperson Schrot called the meeting to order at 3:10 PM.

| II. ROLL CALL

Present: Mr. Robb
Mr. Schrot
Absent: Ms. Fierro-Share
Administration: City Manager Valentine, City Attorney Currier, Acting Clerk Arft

| III.  APPROVAL OF MINUTES

A. Approval of minutes of February 12, 2016

MOTION: Motion by Robb, seconded by Schrot:
To approve the minutes of February 12, 2016.

VOTE: Yeas, 2
Nays, None
Absent, 1 (Fierro-Share)

| IV. UNFINISHED BUSINESS

[ V.

NEW BUSINESS

A City Commission Referred Advisory Opinion Request 2016-03 dated
October 27, 2016

City Manager Valentine explained the City Commission’s request and provided
background information from City Commission minutes of May 6, May 23 and October
27, 2016. The correspondence from Birmingham Youth Assistance was also provided.
He explained that the commission had some reservation in regard to that request given
the nature of potential conflicts that could arise from that relationship. The commission
had discussion about what exactly was being requested of them as a commissioner or
the expectations of them serving in this capacity as a commissioner. In this particular
situation, it is the Birmingham Youth Assistance organization that presented the request.
The conversation evolved into from any community-based organization that makes a
request of the commission to serve in this type of capacity. What concerns should the
commission have and how does that relate to any potential conflicts of interest where
the requests come from organizations which may request funding from the city or put
the commission in a position where they would be advocating on behalf of the

1 December 16, 2016




organization as a commissioner in regards to soliciting funds and things of that nature.
A discussion included appointment as a voting member, a non-voting member, or a non-
participatory information-sharing role, and there were differing views on that. There
was discussion that perhaps this should be referred to the Ethics Board for an advisory
opinion based on some specific questions. There were variations of those discussions,
and the last meeting was October 27" at the commission level, and they were presented
with three options to consider. The first one was to appoint someone as a voting
member, the second one was to appoint as a non-voting member, and the third one was
following up on their conversation about the advisory opinion to refer to Ethics board
and get an opinion on the conflict of interest language. There was also a variation
presented that the commission reviewed and thought it was too specific. Ultimately,
direction was given to staff to filter through that conversation, and develop some
questions based on the intent of the commission that could be presented to this board
for clarification.

City Manager Valentine provided the questions to the members. He suggested that this
meeting serve as an informational meeting to understand the background and intent,
and review the questions for clarification in determining how to proceed.

Mr. Valentine confirmed for Mr. Robb that currently this applies to the board of
Birmingham Youth Assistance and to the board of NEXT. Commissioner Bordman is
currently a voting member of the NEXT board, and she has been recusing herself from
discussions involving NEXT to try to avoid that conflict. Since there are two, and the
commissioners felt there could be more in the future, it would be helpful to get
clarification through an advisory opinion on how these board appointments relate to the
conflict of interest language in the ethics ordinance and recommendation going forward
on how to treat these specific questions with funding requests that go before them and
for the benefit of making their determination in the future.

Mr. Robb provided background on his personal involvement on various boards, and
discussed his fiduciary responsibilities to his employer as well as to the boards with
which he is involved. Although he is not covered under an ethics ordinance in those
situations, board members do have a fiduciary obligation to the organization.

Mr. Currier said one of the questions raised was, if being an elected official creates a
higher fiduciary obligation than being appointed to a board. In other words, can one
serve two masters, and if not, which one controls. Mr. Schrot said there is a distinction
between commissioners and board members. In this respect, we are only dealing with
commissioners. Mr. Schrot asked, as it relates to service on non-profit boards, is there a
companion body of law that should be considered that impacts this issue, or a state
ethics code that may relate as well. He thinks the board should have that information
in order to address these questions.

Mr. Valentine clarified that the commission’s intent was to have staff develop the
questions for the board based on the conversations by the commission. He wanted the
board to have the background of how this evolved, and what the considerations were to
get to this point. He explained there has been quite a bit of conversation by the
commissioners and several questions have been raised.
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Mr. Schrot noted that the initial question seems to limit it to community-based
organizations that rely on city funding, but he does not think it would be limited to those
organizations or those issues, because requests could be other than economic.

Mr. Schrot noted it has been the practice of the commission to appoint commissioners to
serve on the board of directors of certain community-based non-profit organizations.
Mr. Valentine confirmed that is true for only those two organizations. He explained that
historically, there has been a request from the boards. He explained that we have four
new commissioners. He said Scott Moore had served with NEXT for perhaps a decade
or more. Mr. Currier said Tom McDaniel served with Birmingham Youth Assistance for
many years as well.

Mr. Schrot said he questions the practice of the appointments. Mr. Valentine said that
the commissioners questioned it as well. Mr. Schrot noted that the board is not being
asked to address that issue, but in the course of our discussions, the practice may need
to be examined, because it may create problems for the individual who is appointed as a
commissioner in wearing his or her city hat.

Mr. Valentine said that is why the commission wanted to take a broader approach, and
ask whether it creates a conflict for any community-based organization in which the
commission is asked to participate.

Mr. Robb asked who is appointing whom to what. Mr. Valentine said the city
commission would appoint a commissioner to one of the boards. Mr. Robb said that is
different. He explained there is a difference between being appointed personally while a
commissioner. For example, if a commissioner chooses not to run for reelection and
was the commission’s appointee to BYA, does the seat on BYA become vacant upon the
expiration of the term of office. Mr. Valentine said that in these cases, the
representation came because of their role as a commissioner and being asked as a
commissioner to serve in that capacity. Mr. Currier confirmed it is the city seat on the
board. Mr. Robb and Mr. Schrot agreed there is a distinction.

Mr. Valentine said former commissioner McDaniel was the representative from the
commission on the Birmingham Youth Assistance. When his term ended in November
2015 and new commissioners were elected, BYA asked Andrew Harris. Mr. Valentine
was presented with that request, and he explained that it was the city commission’s
appointment and not the BYA’s decision who is appointed.

Mr. Robb asked what is the basis for the decision to be made by the commission and
not the community group. Mr. Valentine said if a commissioner is going to serve in his
or her capacity as a commissioner, he or she must be appointed. These positions are all
done at the approval of the commission. It someone is appointed to the MML or
SEMCOG for example, that is done at the appointment of the commission. It is an
official role, because the organization is asking for an official city commissioner to be in
that role.

Mr. Robb said he is not sure the commissioner is in a conflict. He said there may be a

political or broader question whether the city as the governmental entity, ought to have
anyone who is some sort of official role in some other entity that transacts with the city.
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Mr. Currier suggested we think of this as a city seat and the commission appoints
someone to sit as a representative of the city. Traditionally, the commissioner would
not participate in discussion of requests for funding at the board level, nor would they
vote on it at the commission level. The question was asked is that a breach of fiduciary
duty to the city being an elected official, and maybe a liaison and not a voting member
at all is the correct approach.

Mr. Robb said the community organization has its own bylaws and those bylaws say who
will be on the board, and the characteristics of that board member. He said maybe
there is something in their bylaws that says there shall be one seat reserved for a city
commissioner. Mr. Currier said historically that is the way it has happened, but this
came into question for the first time other than simply disclose and recuse. The
question became, is it even appropriate to be on the board and be a voting member.

Mr. Schrot said the appearance of impropriety is the problem, and in those discussions
should there be a city seat, there probably should be discussion about the fact that that
may result in the person being appointed having to recuse himself or herself from
decision making and/or discussions on city matters that may relate to that non-profit
because of public perception. And that would be whether or not it was a voting or non-
voting position. That may include even the position of being a liaison, because if you
are appointed by colleagues on the commission to be a liaison, that insulates one from
the public perception a bit, but not entirely so. He continued that he thinks a
commissioner has to be aware of that if they are even being considered for a position of
appointment to a non-profit board. He was unaware of this practice, and in the course
of the discussions, we need to consider whether or not that is appropriate. Other
organizations may ask for a commissioner to serve on the board, now the city is
arguably showing favoritism in providing manpower to certain non-profits and not
others. As a general rule, it is better to be a non-decision making participant on the
non-profit, because the commissioner is already charged with the duty of public service
to the City of Birmingham, even before one begins engaging for a non-profit
organization. That creates issues when one is already a member of a non-profit board,
and then gets elected. It is a complex question.

Mr. Robb agreed, and said the city is arguably showing favoritism to certain
organizations, but the commissioner is not. The commissioner is appointed by the city
to be on the board and not for personal benefit. It may be a political question for the
city. The commissioner is doing it for benefit of the city almost by definition because he
or she has been appointed by the city to sit on that seat.

Mr. Valentine said then the question is the appointment, and is that appropriate in the
context with the ethics ordinance. Mr. Robb said the ordinance talks about a person,
not about the action of the city commission. The city commission can amend or repeal
the ordinance at any time. The only thing that trumps is the city charter. If it is a
question whether the city can do this, we have to look at the charter, or some statute.

Mr. Schrot agreed, but added his concern is the commission making the decision to fill
the certain select non-profits. If a commission were to vote to appoint to a particular
non-profit, is that violation of the ethics ordinance in any way. There would have to be
some discussion as to why there is going to be an appointment to this non-profit vs.
another. That is putting a commission in a difficult position because if he or she votes
to appoint a commissioner to BYA, they have to justify that decision when another non-
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profit comes along, and the commission refuses to appoint. Mr. Robb asked to whom
they would justify it. Mr. Schrot said to the public in the election. Commissioners can
act in a certain way, and whether or not that is approved by the public will be
determined as to whether or not the commissioner is reelected or is recalled. Mr. Schrot
thinks that in the course of our discussions, we have to be cognizant of the fact that the
commissioners are aware that is not without risk or restriction that they would serve on
a particular non-profit or that they would vote to provide a commissioner to a non-profit.

Mr. Currier said it is a broader question of whether a commissioner can be on any board,
regardless of how he or she was appointed, that has dealings with the city, and then
look at the details.

Mr. Schrot said we should look at that, and instinctively the answer is yes. To a certain
extent, one level is the restriction by law, or otherwise by the ethics ordinance.
Assuming not, the other extreme is to let the voters decide whether or not the conduct
is appropriate. He said we have measures in the ethics ordinance for disclosure and for
recusal. He thinks the commissioners are looking for better guidelines as to what they
can and cannot do. Mr. Valentine agreed, and added that it is in relation to conflict of
interest.

Mr. Valentine said if it is not prohibited by law, and it does not run afoul of the ethics
ordinance to allow it, is there a conflict of interest or perceived conflict of interest as a
result of it, and what are the considerations that should be given in that regard.

Mr. Schrot said that if someone were to say that there is no prohibition on serving, then
one would get into a case by case basis as to whether or not it is a conflict of interest,
and what are the measures for protection. He said the commissioner who may be on a
non-profit has to recognize that he or she may be in a situation where they may be
restricted as far as their participation in relation to the duties on behalf of the city and
how is that going to be dealt with and received, because much of this will come down to
judgment.

Mr. Schrot referred to an article from the Institute for Local Government titled
“Commitment to Non-profit Causes and Public Service: Some Issues to Ponder”, which
he thinks is particularly good and will circulate it to everyone. It talks about issues and
different scenarios including fundraising among others. We can provide some guidelines
in this opinion regardless of what the questions may be. He was not aware of the
practice of appointment. On the surface, it is pretty innocent and is benevolent.

Mr. Robb asked if the city commission approves a commissioner by a resolution after a
commissioner has expressed some interest. He asked if the resolution stands legally on
par with the ordinance. Mr. Currier said an ordinance is a legislative action that
establishes law, and is not certain they are on the same par. A law is not changed when
a resolution is passed.

Mr. Robb said he does not see conflict as to the particular fact here, realizing there may

be a number of facts that are broader. This ordinance does not bar the city
commissioner from appointing a commissioner to do city business by serving on a board.
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Mr. Valentine said the commission knows that it can appoint. The question is should
they, and what considerations should be given when and if it is done because of the
conflict of interest.

Mr. Robb said there is no conflict of interest. He said the commissioner is essentially the
city’s agent. In response to Mr. Currier, Mr. Robb said if a commissioner, not appointed
by the commission, is appointed by the organization, that commissioner is not doing city
business. By virtue of the commissioner’s position on the commission, he or she is
important to the organization, and he or she has agreed to it, knowing he has an
obligation to the city.

Mr. Valentine clarified that the seat is delineated by who the organization wants on their
board. The organization can ask whomever they like to serve, and their idea is to
appoint those who will have a positive influence on our organization, including the
funding sources. Mr. Robb said the city recognizes that.

Mr. Schrot agrees with Mr. Robb that even though it may not be a city seat, it is a city
action in making the appointment. He thinks that if the commissioner accepts the
appointment, he or she has to be aware of the ramifications in relation to the ethics
ordinance. The commissioner also has to be aware that if there is any business that the
organization has before the city, he or she has to make a judgment as to whether or not
he or she has to disclose or recuse himself or herself to the organization’s board and to
the city, so that the public is aware of that relationship.

Mr. Robb said the problem is the organization’s problem, not a city’s problem. The
organization has a board member who has a higher fiduciary duty to the city. The
organization has a board member who cannot be independent.

Mr. Schrot said if we take that approach unilaterally, we are exposing that commissioner
to some risk which may not necessarily be an ethics violation, but the public may not
know the commissioner was appointed to the non-profit by the city. The danger is
political.

Mr. Valentine said the commission cannot take action on anything that is going to lock in
a future commission, or that would impact anything in the future. In this case, it is a
request from BYA for a commissioner to be appointed by the city. Typically, the
resolution was to appoint the commissioner to the board. He asked if that is carte
blanche for every issue that comes before that board to take a position on behalf of the
city, without the city knowing what the issue is. Mr. Robb said it is. Mr. Currier said
that is where reliance is on the appointee to come back to the city manager and
commission for guidance. Mr. Valentine asked how much authority the commissioner
actually has with the appointment. Mr. Robb said that without some restriction on the
appointment, the commissioner has to vote because he is a board member. He has an
obligation to that organization as well.

Mr. Schrot said the commissioner may have to say, without the distinction of being a
voting member or a non-voting member, that he or she is a city commissioner and has
some concern about being able to vote. This is risky for the commissioners, and when
we deal with issues like appointment, it is risky for the city.
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Mr. Schrot said is there a benefit to the city and to the individual commissioners to
appoint a commissioner to a non-profit. Mr. Valentine said the organization obviously
has a benefit by having a tie directly to a funding source. Mr. Schrot said there is a
price to pay by the city by making that appointment, if nothing else it may restrict the
appointment commissioner from participating in discussions and/or voting as it relates to
the non-profit organization.

Mr. Robb said the appointed commissioner does also have a fiduciary duty to the non-
profit board and that is a problem. It is a conflict on the board, not the city.

Mr. Robb said the safe answer is for the city to not appoint anyone to a non-profit
board.

Mr. Schrot said it is the prudent action, and the rationale is that it creates a limitation on
potential action by one of the city’s decision-makers in relation to city business involving
that non-profit. Mr. Schrot said the request could not only be financial, but for
permitting for example.

Mr. Robb expressed concern about the board’s jurisdiction.

Mr. Valentine asked if the influence of being a commissioner has any weight in the
discussion requesting funds. He asked how does that play in if a commissioner, in his or
her capacity as a board member, is asked for funds to support the organization.

Mr. Robb referred to the Section 2.324(10) of the Ethics ordinance which determines the
existence of a conflict of interest, and said this situation does not pose a conflict
according this section. He then referred to section 2.324(6) which discusses impairment
of his or her independence of judgment or action in the performance of official duties.
Mr. Robb sees a distinction between a commissioner being appointed by the city to a
board, and a commissioner being appointed as a board member, but not by the
commission. Section 2.324(4) discusses the influence factor.

Mr. Schrot said we need to determine whether or not the city intends to go forward with
this practice of appointing. If it does, that is an entire discussion in and of itself, which
is @ major issue. If the city is not going to appoint, and the individual is going to act in
his or her individual capacity, that is another question. Ideally, he said we should avoid
this, rather than take all the time and effort to address this issue of the city appointing,
we may want to draft a letter back asking for clarification as to what the commission’s
future practice would be.

Mr. Valentine said he envisions that the response would be tell us if it is a conflict or not,
and then we can tell you if we are going to continue the practice or not.

Mr. Robb said this calls for a conversation with the commission. He does not see on this
specific matter, a violation of the ordinance. He does see a potentially a political
problem, a governmental process problem.

Mr. Valentine said this is what they struggled with as well. While some commissioners

had interest in moving forward and thought the ordinance covered it with the
opportunity to disclose and recuse, others thought that it was not sufficient, and the
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commission should not do it. The idea was to ask for an advisory opinion interpreting
the ordinance addressing these types of questions.

Mr. Schrot said it may beg the question as to whether or not a legal interpretation of the
ordinance from the City Attorney is needed, as to when someone is appointed by the
city, is the individual acting on behalf of the city and not as an individual. That would
take some pressure and risk off of the commissioner.

Mr. Schrot said his concerns are over what laws may be applicable and may influence
these issues. He referred to a section of the ILG article regarding fundraising, which
says “using one’s official position to, in essence, force donations to non-profits violates
state and federal laws that prohibit extortion and protect the public’s right to officials’
honest services”. He continued discussing the disclosure requirement. He does not
know if disclosure requirements are a matter of law, and that may be beneficial to know
because the law trumps ethics. Ethics is broader and more vague, and is a big net that
catches people. Ethics violations can result in financial and/or penal consequences.

Mr. Robb recommends that the board identify any section of the ordinance that is
implicated by the commission’s questions initially, and then do a retrieval of whatever
other literature is available on this topic that will help him and Mr. Schrot to come up
with an opinion to give the commission, and see what statutes may apply. Mr. Schrot
said the board may be reworking the ultimate issue(s) and not specifically answering the
questions.

Mr. Schrot said that when asking the question “does a conflict of interest arise when a
city commissioner is appointed by the commission to serve as a board member (voting
or non-voting) for community-based organizations”, it leads to the question, a conflict of
interest by whom. Mr. Valentine said the conflict of interest is for the city commissioner.
Mr. Schrot said that based on the discussions today, the answer is no. Mr. Robb agreed.

Mr. Schrot said that when the practice of appointment by the city commission occurs,
what problems are being created for the commission by this appointment practice.

Mr. Valentine suggested the board should address the other questions because part of
the conflict of interest is the issue of the solicitation of funds or donations arises.

Mr. Schrot agreed, but said that gets into the realm of whether the commissioner is
acting at the behest of the city, or on his or her own behalf. Mr. Robb said it is
absolutely on behalf of the city.

Mr. Valentine read paragraph 3 of the October 3, 2016 letter to him from Birmingham
Youth Assistance which discusses the organization’s fundraising activities and their
expected level of involvement of the city appointee. He said there is a disconnect on
that issue. There is some support for having someone serve, but there is lack of
support for having people ask others for money. He said maybe that is the political
decision, but that is really two points in the mind of the commission in terms of serving
as the appointee, and actually being involved in fundraising. He said the BYA has
described fundraising as voluntary, not necessary. If a commissioner does become
involved in fundraising, under the ordinance, does a conflict develop as a result of that,
given his or her role as a commissioner.
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Mr. Robb said under his theory, no, because the city has already determined it is
important to have a commissioner on that board knowing he or she may have to assist
in fundraising for the organization. The commission has considered it beneficial to the
city for the organization to be successful.

Mr. Valentine said that is the struggle. The commission is not comfortable making the
appointment with that understanding.

Mr. Schrot and Mr. Robb both agreed the commission should not make the appointment.

Mr. Schrot said this gets to the fundamental question of whether or not the city should
be appointing commissioners. He said the city can do so, but at its own risk, and puts
their fellow commissioner at risk of a violation of law and of the ethics ordinance. The
commissioner has to understand that there are restrictions on how he or she can be
used by that organization. The fact that the organization is soliciting the city suggests
that they are doing so for certain benefit, which is apparent. Whether or not the city
wants to participate in that type of engagement, whether or not the city wants to be
involved in a selection process as to which organizations it is going to support and which
organizations it is going to reject, it can make that the decision. The city could decide it
is going to do so on any basis. He said as far as he can see, it is not a good practice.
He suggested trying to address the issue of the practice of appointment.

Mr. Schrot and Mr. Robb inquired about a time limit. Mr. Valentine said the first
question was in April 2016, so time is not critical.

Mr. Schrot said the historical answer has been that the city wants to help. He
commended the city commission for addressing this issue, and he understands why
there are differences of opinion. He said when one spends time on this in looking at the
appointment, that seems to be a much simpler issue that can and probably should be
resolved. When an appointment is made, a commissioner is wearing the city’s hat when
serving on the non-profit board.

Mr. Schrot provided the IGL article to be distributed to everyone. He said Ethics
ordinance Section 2-234(a)(4), (6), and (7) regarding conflict of interest, and subsection
(b)(1) regarding disclosure are the most applicable ones.

Mr. Currier said it is also important to consider Section 2-323(2) and (3) regarding
appearances. Mr. Robb suggested subsection (5) as well.

Mr. Schrot suggested it might be helpful to meet with the city commission to talk about
the practice of appointment as an agenda item. Mr. Valentine suggested it would be
helpful to have specific questions for them to prompt the discussion and get that
feedback from them. Mr. Robb suggested the board do more research before meeting
again as a board.

Mr. Valentine asked what additional research is needed to allow ample time to do so and
prepare for the next meeting.

Mr. Robb suggested that one question is, assuming the city appointed someone to a

board, and that commissioner is soliciting funds for the organization, is that a violation
of the law. Mr. Schrot agreed the board needs to do more research.
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Mr. Schrot asked if a commissioner is appointed to the BYA board by the city, when he
or she speaks, are they speaking on behalf of the city. The second question is, does
that individual provide an appearance of speaking on behalf of the city. He asked how
is that impacted by the Ethics ordinance. He suggested that the individual cannot give
the appearance of speaking on behalf of the city absent specific direction from the city
commission, and in a matter of personal interest. His concern is that it may put that
commissioner at risk.

Mr. Robb said the safest way is not do it, but suggested that is not good guidance. Mr.
Currier suggested it may be good guidance.

Mr. Schrot suggested letting the individual decide whether or not he or she is going to
be involved, rather than involving the city commission in the appointment to the
organization. Mr. Schrot asked if the commissioner has some discretion in accepting the
appointment. Mr. Valentine said no one has turned it down.

Mr. Robb suggested scheduling another meeting after he and Mr. Schrot have done
more research. Suggested dates and time will be distributed by the Clerk’s Office for
some time during the second week of January.

Mr. Schrot suggested the board may be going off on a tangent when discussing the
practice of appointment to the organization because that is a different question. He
thinks some commissioners may want to preserve the practice. He would want to
determine what the benefit is to the city by appointing a commissioner to an
organization. Mr. Valentine suggested at a minimum it is for the sharing of information.
The initiatives are driven by the organizations, not by the city. He thinks the
commission should focus on the price the city has to pay for honoring the request.

Mr. Currier said this discussion has shown that there is major difference between a city
appointment vs. an individual’s appointment by the board. The clean answer is the city
should not appoint, and if you are appointed by BYA, the commissioner is still governed
by the Ethics ordinance. Mr. Robb said it is easier to deal with if he or she is appointed
by BYA and not the commission.

Mr. Schrot suggested the board could say to be aware that there are legal and ethical
restrictions and provide the potential issues. If an issue comes up that relates to the
non-profit, the citizens that elected the commissioner see that they are deprived of the
commissioner’s representation. This can be a political issue. When the commission
understands the negatives, they may not want to participate in the future.

Mr. Schrot asked if there is state law that regulates the commissioners. Mr. Currier
noted the incompatibility of office statute, and the Home Rule Cities Act which contains
required charter provisions and form of government. It deals with city structure. The
commissioners are bound by the U.S. constitution, the state constitution, state law and
the city charter. There is a state ethics law that applies only to state officials.

[VI. PUBLIC COMMENT

| VIL. ADJOURN

MOTION: Motion by Robb, seconded by Schrot:
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CITY OF BIRMINGHAM
BOARD OF ETHICS
ADVISORY OPINION 2016-03

DECISION

On October 27, 2017, the Birmingham City Commission adopted a resolution
requesting the Birmingham Board of Ethics to issue an advisory opinion on the following

question:

Is there a conflict of interest with City Commissioners serving as board members
for community-based organizations that rely on the City for funding, and what
actions should be followed if they wish to serve on boards that make requests to

the City Commission?

QUESTION PRESENTED

The question presented seems simple, but the answer is not. Following two
hearings to obtain and review relevant information, the Board of Ethics restates the

question this way:

Is it a violation of the City of Birmingham’s code of ethics for a member of the
Birmingham City Commission to serve as a member of a board of directors of, or
an advisory committee to, a community-based organization that solicits or receives
funding from the city when the particular seat on that board or committee is
reserved for a city commissioner and the City Commission by resolution appoints
a particular commissioner to that seat?

SUMMARY OF ANSWER

The Board of Ethics answers the question in three parts.

(1) The Board of Ethics holds that a city commissioner’s membership on the
board of directors of a community-based organization at the request of that organization
and upon the approval of the City Commission does not per se violate the code of ethics.

But the Board also holds that:

e the commissioner is barred by the code of ethics from participating in that
organization’s consideration of a request to the city for funding, license, or other

substantial support from the city,



e the commissioner is disqualified from participating in the city’s consideration of
any such request from that organization, and

e the commissioner’s participation in fund-raising activity for the organization could
result in a conflict of interest if the party from whom the gift is sought has
business before the city.

(2) The Board of Ethics holds that a city commissioner’s participation on an
advisory committee of a community-based organization at the request of that
organization and upon the approval of the City Commission does not per se violate the
code of ethics. But the commissioner’s participation in fund-raising activity for the
organization could result in a conflict of interest if the party from whom the gift is sought
has business before the city.

(3) The Board of Ethics finds that, even where no conflict of interest arises, the

commissioner’s participation on such a board of directors or advisory committee could be
deemed imprudent or politically undesirable.

STATEMENT OF FACTS

The Board convened two public hearings on this matter to gather and discuss the
facts. On December 16, 2016, City Manager Joseph Valentine and City Attorney
Timothy Currier appeared and presented information to the Board. On February 6, 2017,
City Commissioner Patty Bordman joined Messrs. Valentine and Currier to present
additional information. The Board thanks Ms. Bordman, Mr. Valentine, and Mr. Currier
for their efforts.

The organization known as NEXT-Your Place to Stay Active & Connected
(“NEXT™) is a registered assumed trade name for the Birmingham Area Seniors
Coordinating Council (“BASCC”), a community-based organization founded decades
ago to promote the welfare of senior citizens in our community. NEXT has traditionally
reserved one or more seats on its board of directors for municipal representatives, in this
case a Birmingham city commissioner. The custom is that NEXT asks the Birmingham
City Commission to appoint a commissioner to that board seat. At the present time,
Commissioner Patty Bordman is the city’s municipal representative. She serves as a
voting member of the NEXT board of directors. The Board of Ethics takes
administrative notice that BASCC is a Michigan non-profit, directorship-based
corporation, organized on a non-stock basis. (BASCC Atrticles of Incorporation (July 1,
1981)).

Similarly, Birmingham Youth Assistance (“BYA”) is a long-standing community

organization dedicated to promoting youth and reducing delinquency in the Birmingham
community. As with NEXT, itis BYA'’s custom to request the City Commission to
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appoint a commissioner to serve on its General Citizens Committee (“GCC”). That
committee meets up to nine times a year. The city commissioner is expected to attend as
many GCC meetings as possible, volunteer to participate in one or more BYA
community outreach activities, and “support” BYA fund-raising activities. The BYA
understands that the city commissioner might be faced with a conflict of interest and has
stated that fund raising is an “optional” activity for a GCC member, yet it stresses how
important fund raising is to the success of its mission. (BYA letter to Joe Valentine
(October 3, 2016)). The Board of Ethics takes administrative notice that BYA is a
Michigan non-profit, directorship-based corporation, organized on a non-stock basis.
(BYA Articles of Incorporation (June 14, 1967)). As such, the GCC appears not to be the
BYA’s governing board. The BY A has asked that the city appoint Commissioner
Andrew Harris to its GCC.

City commissioner participation with NEXT and BYA is a long-standing city
practice, viewed as beneficial both to the community organizations and the city. Among
other benefits, the organizations receive input through official city channels on important
matters and presumably derive prestige and connections from city commissioner
participation in their activities. In turn, the city, which provides grant funding to NEXT
and BYA, can be directly informed about their activities and needs and can monitor how
the city’s appropriated funds are used. Former Commissioner Scott Moore served on the
NEXT board for a decade or longer. Former Commissioner Tom McDaniel was the City
Commission’s representative to BYA for many years until his term as commissioner
ended in November 2015.

More recently, various city commissioners have properly expressed concern that
participation with NEXT and BY A potentially presents a conflict of interest. At the
outset, the Board of Ethics notes that NEXT and BYA, and not a particular
commissioner, seek city commissioner participation on their boards. Requests from
NEXT and BYA typically come directly to the city. Information provided at the hearings
indicates that both organizations view these seats as a “city” seat. Mr. Valentine said that
in these cases, the commissioners, through their public roles, are asked to serve with
NEXT and BYA. Mr. Currier confirmed that the commissioners are appointed to a “city
seat” on the respective boards, and the appointment is made by the city, not by the
organizations. Thus, procedurally, the City Commission votes on a resolution
determining which commissioner takes the NEXT or BY A seat, thereby authorizing that
commissioner to participate in their respective activities.

Due to their concerns about a potential conflict of interest, city commissioners
have discussed the role a commissioner might play on the NEXT board of directors or the
BYA committee. Those discussions have included whether the commissioner should be
a voting member, a non-voting member, or merely a liaison, and whether or to what
extent a commissioner could raise funds or do other things to support either organization.
During the Board hearing, both Mr. Valentine and Mr. Currier pointed out that,
traditionally, the commissioner sitting on the NEXT board or BY A committee would
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neither participate in discussing requests for city funding at the organization level nor
vote on such requests at the City Commission level. The Board received information,
however, that in the past a city commissioner might occasionally have voted in a NEXT
meeting about a funding request to the city but then did not participate in the City
Commission’s consideration of that request.

JURISDICTION

Several factors make this case complicated. A commissioner’s role with these
community organizations is potentially very broad. But that role is expressly authorized
by the City Commission. And the case involves not just compliance with the code of
ethics, which is within the jurisdiction of the Board, but also questions of political
conduct which are not within our jurisdiction. Thus, while the Board of Ethics endeavors
to help the City Commission and all city officials and employees meet the requirements
of the code of ethics, the Board must remain mindful of its jurisdiction. The code
provides:

When there is a question or a complaint as to the applicability of any provision
of this code to a particular situation, that question or complaint shall be directed
to the board of ethics. It shall then be the function of the board of ethics to
conduct hearings and/or issue an advisory opinion, as applicable.

Birmingham City Code 8§ 2-325(b) (emphasis added).
Chapter 2 of the applicable procedural rules gives added jurisdictional guidance:

The rules of this chapter apply to the situation where a city official or employee,
the City Commission, or another city commission, board or committee, as defined
in the Code of Ethics (“the requesting party”), requests an advisory opinion as to
whether the requesting party’s conduct or anticipated conduct, or that of a
city official, employee, commission, board or committee under the requesting
party’s authority, conforms to the Code of Ethics. The party whose conduct is
sought to be reviewed, if it is someone other than the requesting party, is called the
“subject party.”

Board of Ethics Procedural Rules, Chapter 2, Preamble (emphasis added). After the
requesting party initiates the request for the advisory opinion, the duty of the Board of
Ethics is defined but limited:

The board will determine whether the conduct or anticipated conduct of the
requesting party or the subject party, as the case may be, conforms to the
Code of Ethics. The board will make its decision upon a vote of a majority of the
board based upon the evidence in the record and controlling law. The board will
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issue its decision in the form of a written opinion advisory opinion. The advisory
opinion, and any dissenting or concurring opinion, will be stated in writing. Once
they are issued, the opinions are final.

Id. Rule 215 (emphasis added).

In this instance, the City Commission has requested guidance on whether itisin a
conflict of interest, or is placing its commissioners in a conflict of interest, by authorizing
commissioners to sit on the NEXT board or the BY A committee. Based on the language
of the code of ethics and the procedural rules, the Board of Ethics finds that it has
jurisdiction to determine whether commissioner participation on the board or a committee
of a community-based organization as set forth in the question presented violates the
code.

The Board of Ethics also notes, however, that it lacks jurisdiction to offer a
binding opinion on the propriety or wisdom of that participation. The code of ethics and
Board precedent establish that the Board deals in cases, not abstract propositions.
Nevertheless, the Board serves as an educational resource for the city and thus offers
observations it hopes will guide the City Commission and individual commissioners.

APPLICATION OF THE CODE OF ETHICS

At its core, the city’s code of ethics is a conflict of interest ordinance. Its
foundational premise is that “public office and employment are public trusts. For
government to operate properly, each city official, employee, or advisor must earn and
honor the public trust by integrity and conduct.” Birmingham Code of Ethics § 2-230.
Thus, all city officials and employees must avoid conflicts between their private
interests and the public interest. 1d. They must be independent, impartial, and
responsible to the people. Id. They must make governmental decisions and policy in
proper channel governmental channels, and they may not use public office for personal
gain. Id.

Through the code, the city intends that “city officials and employees avoid any
action . . . which might result in or create the appearance of:

(1) Using public employment or office for private gain;

(2) Giving or accepting preferential treatment, including the use of city property
or information, to or from any organization or person;

(3) Losing complete independence or impartiality of action;

(4) Making a city decision outside official channels; or

(5) Affecting adversely the confidence of the public or the integrity of the city
government.



Id. § 2-323.

A key question relevant to this opinion was raised several times in the Board’s
hearing: if there is a conflict of interest, whose conflict is it? Notably, the code’s conflict
of interest provisions pertain to the conduct of city officials and employees, not to the city
as a governmental entity. A “city official” or “employee” is defined to include:

a person elected, appointed or otherwise serving in any capacity with the
city in any position established by the City Charter or by city ordinance which
involves the exercise of a public power, trust or duty. The term includes all
officials and employees of the city, whether or not they receive compensation,
including consultants and persons who serve on advisory boards and
commissions.

Id. § 2-322 (emphasis added). The City Commission, being a governmental body, is
not “a person” within the meaning of the code of ethics. Thus, its conduct as a body is
not regulated by the code.

The code of ethics has specific conflict of interest provisions, of which an
important one is that “no official or employee of the city shall engage in or accept
employment or render services for any private or public interest when that employment
or service is incompatible or in conflict with the discharge of his or her official duties or
when that employment may tend to impair his or her independence of judgment or
action in the performance of his or her official duties.” Id. § 2-324(a)(6).

Specifically, a conflict of interest exists if:

a. The city official or employee has any financial or personal interest,
beyond ownership of his or her place of residence, in the outcome of a
matter currently before that city official or employee, or is associated as
owner, member, partner, officer, employee, broker or stockholder in an
enterprise that will be affected by the outcome of such matter, and such
interest is or may be adverse to the public interest in the proper
performance of said official's or employee's governmental duties, or;

b. The city official or employee has reason to believe or expect that he or she
will derive a direct monetary gain or suffer a direct monetary loss, as the
case may be, by reason of his or her official activity, or;

C. The public official has any other prohibited interest as defined by state
statutes relating to conflicts of interest.

Id. § 2-324(a)(10).
DISCUSSION OF POTENTIAL CONFLICTS OF INTEREST
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There is No Per Se Conflict of Interest

Under the code of ethics, the City Commission’s appointment of a city
commissioner to the NEXT board of directors or the BY A committee does not in and of
itself result in a conflict of interest.

The Board of Ethics notes first that the City Commission itself makes the
appointments through governmental action that assigns to the commissioner a
governmental duty. It does not necessarily result in a conflict of interest because, by
definition, it is not “adverse to the public interest in the proper performance of said
official's or employee's governmental duties.” 1d. § 2-324(a)(10)(a). Likewise, the
appointment does not necessarily result in “service [that] is incompatible or in conflict
with the discharge of [a commissioner’s] official duties” or in “employment [that] may
tend to impair his or her independence of judgment or action in the performance of his
or her official duties.” Id. 8 2-324(a)(6). It hardly need be questioned that the City
Commission has the authority to prescribe certain duties of its members, although as
will be seen below that authority is not unlimited.

Moreover, there is no showing on this record that the commissioner has reason to
believe that he or she will derive a monetary gain or suffer a monetary loss by reason of
his or her official activity. 1d. § 2-324(a)(10)(b). And the Board of Ethics is aware of
no other legal prohibition on this appointment. Id. 8§ 2-324(10)(c).

Accordingly, under these facts, a commissioner serving in the role of a NEXT
board or BY A committee member is not, solely by virtue of that appointment, in a
conflict of interest situation within the meaning of the code of ethics. What matters is
what the commissioner does in that role.

But a Potential Conflict of Interest Exists

That said, the Board of Ethics finds that such an appointment could result in
incompatible service resulting in a prohibited conflict of interest, especially if the
appointment is to an organization’s board of directors. In fact, the Board notes an
important legal distinction between a city commissioner’s service as a member of the
NEXT board and a member of the BY A committee.

The BYA GCC is merely an advisory committee whose members owe to BYA
whatever duty it establishes. A city commissioner’s appointment by the City
Commission to the BY A committee is not “incompatible or in conflict with the
discharge of his or her official duties,” because the City Commission’s authorizing
resolution determines the appointment to be compatible. While the independence of
judgment of a commissioner who joined a volunteer advisory board on his or her own
volition could be called into question, under the present facts the City Commission is
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fully informed of the relationship between the commissioner and the BYA and its
potential effect on the commissioner’s city duties, one of which is defined by City
Commission resolution to be membership on the BY A committee. As merely an
advisory committee, the GCC does not control the BY A or set its policy.

By contrast, a city commissioner’s service on the NEXT board of directors
creates a substantial potential for a conflict of interest because the board of directors is
NEXT’s corporate governing body. Under Michigan law, directors of a corporation
owe the corporation a fiduciary duty. Wagner Electric Corp. v. Hydraulic Brake Co.,
269 Mich. 560, 564; 257 N.W. 884 (1934). Directors must act in good faith, with the
care an ordinarily prudent person in a like position would exercise under similar
circumstances, and in a manner they reasonably believe to be in the best interests of the
corporation. MCL § 450.2541.

Because of that fiduciary duty, a city commissioner who participated in the
corporation’s consideration of a request for funding, license, or other special benefit
from the city would be in a conflict between his or her “private interests and the public
interest,” Birmingham Code of Ethics 8 2-230, and for being “associated as owner,
member, partner, officer, employee, broker or stockholder in an enterprise that will be
affected by the outcome of such matter.” I1d. § 2-324(a)(10)(a). Clearly, a
commissioner’s independence of judgment or action in the performance of his or her
official duties could be impaired or called into question by participating as a fiduciary
in matters before the corporation’s board.

The code of ethics also provides that “[n]o official or employee of the city shall
participate, as an agent or representative of the city, in the negotiation or execution of
contracts, granting of subsidies, fixing of rates, issuance of permits or certificates, or
other regulation or supervision, relating to any business entity in which he or she has,
directly or indirectly, a financial or personal interest.” Id. § 2-324(a)(7). Under this
provision, a commissioner serving on the NEXT board of directors would be
disqualified from voting on a City Commission resolution to appropriate funds, grant a
license, or provide special services or consideration to NEXT.

The fact that the City Commission appoints its commissioner to the NEXT board
does not cure the conflict. Although the appointment certainly constitutes city business
and becomes one of the appointed commissioner’s official duties, the appointment
imposes upon the commissioner competing, irreconcilable fiduciary duties on matters
that involve both NEXT and the city. The code of ethics is an ordinance that takes
precedence over City Commission resolutions. Absent an amendment to the code, the
City Commission cannot by resolution authorize a commissioner or anyone else to
conduct city business in a way that violates the code’s conflict of interest prohibitions.
To do so would “be adverse to the public interest in the proper performance of said
official's or employee's governmental duties.”



Of course, a city commissioner’s service as a member of the NEXT board of
directors or the BY A committee would include tasks and duties unrelated to business
with the city, which thus would not necessarily result in a conflict of interest.
Accordingly, membership on that board or committee is not a conflict of interest per se,
and our holding is distinguishable from our earlier decision involving Ralph L. Seger,
Complaint No. 2004-02 (June 8, 2004). In the Seger case, the respondent, then a
member of the city’s general investment committee and Barnum steering committee,
was also a fiduciary in an organization—a fund to prosecute litigation against the city—
whose sole purpose was adverse to the city. The Board held that the respondent could
serve in one capacity or the other but not both. The code of ethics does not require city
commissioners serving on the NEXT board or BY A committee to make that election.

That said, the Board of Ethics holds that a city commissioner may not consistent
with the code of ethics participate in consideration of any matter before the NEXT
board of directors related to a matter that could come before the city of Birmingham or
that could “result in or create the appearance of” using public employment or office for
private gain, giving or accepting preferential treatment, or affecting adversely the
confidence of the public or the integrity of the city government. Specifically, the code
bars a commissioner from participating in NEXT’s consideration of a request for funding,
license, special services, or benefits from the city. The commissioner is likewise
disqualified from participating in the city’s consideration of any request from NEXT.

As noted above, the code of ethics does not prohibit a city commissioner from
serving as a member of a community organization’s advisory committee such as the BYA
GCC. But a commissioner serving in that role must remain mindful of the potential for a
conflict. He or she must be vigilant if any of the organization’s business comes before
the city and must make the judgment as to whether to disclose or recuse himself or
herself in the matter before the city. Even if the risk of that conflict is less than the one
facing a member of the NEXT board, that risk is real and depends on a variety of
circumstances. An important one concerns fund raising.

Therefore, before the city considers whether to appoint a commissioner to the
board or advisory committee, or as a liaison to or in any other capacity with, a
community organization, the city is well advised to (1) examine the requirements of the
requesting organization and (2) make the organization understand the constraints or
restrictions placed on the city or the commissioner in his or her efforts on behalf of the
organization.

Special Consideration of Fund-raising and Outreach Activity

A substantial potential conflict raised at the hearings on this case involves fund-
raising and outreach activity by the commissioner on behalf of the community
organization. Two provisions of the Code bear on this question.
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First, “[n]o official or employee of the city shall directly or indirectly, solicit
or accept any gift or loan of money, goods, services or other thing of value for the
benefit of any person or organization, other than the city, which tends to influence
the manner in which the official or employee or any other official or employee
performs his or her official duties.” Id. 8§ 2-324(a)(4) (emphasis added). In this case,
the commissioner is assigned to the organization as part of his or her city duties. Thus
any perceived attempt to secure advantages for NEXT or BYA by seeking funds from
other sources is not unreasonable; rather, it is authorized by the City Commission. So
long as the City Commission knows that fund raising or outreach could be a part of
those duties, those activities are not a per se violation of the code of ethics.

Given the holdings above, a city commissioner who solicited gifts for NEXT
would be disqualified from participating in City Commission consideration of any
matter that involves NEXT; thus, participation on the NEXT board would not tend to
influence the manner in which the commissioner performs his or her official duties with
the city with respect to NEXT.

But that is not the end of the inquiry. A city commissioner who solicited gifts
for NEXT or BYA would still need to remain vigilant about whether the solicitation
presents a conflict with respect to the third party whose gift is being solicited. If that
third party ends up having business before the city, the commissioner’s solicitation
could result in a tendency to influence the manner in which the commissioner performs
his or her official duties as to the third party.

Similarly, “[n]o official or employee of the city shall use, or attempt to use, his
or her official position to secure, request or grant unreasonably any special
consideration, privilege, exemption, advantage, contract or preferential treatment for
himself, herself, or others, beyond that which is available to every other citizen.” Id. §
2-324(a)(8) (emphasis added). Again, to the extent that the city official solicited funds
on behalf of NEXT or BYA from a person doing business with the city, that solicitation
could be viewed as an attempt to secure a special consideration or preferential treatment
for that person in violation of the code of ethics. Even were there no direct conflict, the
solicitation could result in the “appearance of . ... giving or accepting preferential
treatment,” “losing complete independence or impartiality of action,” or affecting
adversely the confidence of the public or the integrity of the city government in violation
of code of ethics. Id. § 2-323.

Finally, the Board notes that improper use of public office to secure donations to
non-profit organizations can result in legal liability. For instance, the Michigan State
Ethics Act contains a provision nearly identical to section 2-324(a)(4) of the city’s code
of ethics cited on the preceding page:
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A public officer or employee shall not solicit or accept a gift or loan of money,
goods, services, or other thing of value for the benefit of a person or organization,
other than the state, which tends to influence the manner in which the public
officer or employee or another public officer or employee performs official duties.

MCL § 15.342(4). Violation of this statute, which applies to certain state officials but not
those of the city of Birmingham, can result in a civil fine of $500. Id. § 15.342(b)(3). In
other jurisdictions, public officials’ more egregious attempts to secure donations have
resulted in prosecutions for extortion.

HOLDING AND CONCLUSION

The Board of Ethics holds on the facts presented that the code of ethics does not
bar a city commissioner from serving, by the appointment of the City Commission, as a
member of the NEXT board of directors or the Birmingham Youth Assistance General
Citizens Committee. Because that service is part of the commissioner’s duties on behalf
of the city, there is no conflict of interest per se.

But because members of the NEXT board of directors have a fiduciary duty to
NEXT, a city commissioner serving on that board may not participate in consideration of
any matter potentially adverse to the city, especially a request for funding, license, or any
special consideration from the city, and the commissioner further is disqualified from
participating in City Commission consideration of any matter involving NEXT.

Furthermore, a commissioner raising funds from or performing outreach with a
third party on behalf of those organizations must use care to ensure that his or her efforts
do not result in a conflict with regard to any business the third party may have before the
city.

FURTHER GUIDANCE

The Board of Ethics does not have jurisdiction to render a binding opinion on
matters not involving compliance with the code of ethics. But in its educational role and
having received and considered a number of questions on the topic during the hearings on
this case, the Board offers the following thoughts to aid the City Commission in its
governance.

(1) The Board’s response to many of the issues presented above might be
different if the city commissioner had joined the community organization board or
committee on his or her own volition rather than by assignment by the City Commission.
The code of ethics is clear that city officials and employees may not use their official
position to obtain a benefit for themselves or others. But the Board declines to opine
further on how the Code of Ethics might limit or affect the conduct of a commissioner in
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that instance because the potential circumstances to be considered are so varied as to
make the question unripe for current decision.

(2) The question was raised about whether the City Commission should ever
appoint a commissioner to serve on the board or committee of a community organization.
On one hand, appointment of a commissioner looks as if the city is favoring that
organization over others. On the other hand, organizations like NEXT and BYA are
important to the city and receive substantial support from it, while the city benefits from
the oversight provided by the assigned commissioners, who in turn keep the city better
informed on how its tax dollars are being spent.

The balance to be achieved is a political question we leave to the City
Commission. But the decision in this case makes clear that such an appointment comes
with costs to the city. The city could be subjected to criticism for playing favorites. The
individual commissioner may be disqualified from acting on matters before the city that
concern the organization, contrary to the job the people elected the commissioner to do.
And the commissioner would always have to remain vigilant about the potential for a
conflict.

(3) A related question was whether, assuming the City Commission assigns a
commissioner to sit on the board or committee of a community organization, the
commissioner should be a voting member, a non-voting member, or merely a liaison.
The answer depends on the city’s goal in having the commissioner serve on the
organization’s board or committee. If the city needs or wishes to exert an amount of
formal control over the organization, a seat on its board of directors would not be
unreasonable, understanding that the commissioner has a fiduciary responsibility to the
corporation. But membership on a corporation’s board of directors brings legal duties,
responsibilities, and potential liabilities for the commissioner that the city might not want
its commissioner to assume or undertake. And given the holding in this case,
membership on the board also disqualifies the commissioner from participating in the
organization’s request for support from the city and from participating in the city’s
consideration and action on that request.

If on the other hand the city merely needs or wants to exchange information with
the organization or monitor its activities, a lesser role such as non-voting membership or
liaison might be more appropriate but just as beneficial to the city as would be a board
membership. Whether such a role is acceptable to the community organization is a matter
for its own judgment.

Further, if merely exchanging information is the goal, maybe no formal
participation by a city commissioner is needed at all. Rather, the city could require the
organization to report periodically to the City Commission or city staff as a condition of
receiving its grant from the city.
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Thus, on this issue, the Board of Ethics would counsel the city to use the least
intrusive means to achieve its goal. Doing so minimizes the prospect for a conflict of
interest. The safest, cleanest way to avoid conflicts is for city commissioners to have no
formal role with any organization that comes before the city. That is a policy question
for the city to address.

(4)  For more reading on this general topic, the Board of Ethics refers the City
Commission to an excellent article published in 2008 by the Institute for Local
Government titled “Commitment to Non-profit Causes and Public Service: Some Issues
to Ponder.” This article discusses a number of the concerns and questions raised in this
case, including the importance of public perception, the price the city pays for having its
members serve on community boards or committees, fund-raising for nonprofits, special
problems involving governmental-affiliated non-profit organizations, and political
questions that can arise from the relationships between governments and community
organizations. The article can be found on line at:

https://www.ca-ilg.org/sites/main/files/file-
attachments/resources__Everyday_Ethics_AugOctDec08_0.pdf

The Board appends the article in full with the permission of the Institute for Local
Government, 1400 K Street, Suite 205, Sacramento, California, 95814-3916.

CONCLUSION

The Board of Ethics thanks the Birmingham City Commission for the opportunity
to consult and comment on this important issue. The Board commends the commission
and the city manager for raising it.

Approved:

0WW%

Jh J. Scfirot, Jr.

Actlng Chairperso M/

ames . Robb
er

Board member Sophie Fierro-Share did not participate in the consideration or decision of
this case.
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QUESTION

I just completed my first campaign for public office and am happy to report that I won.
One of the issues that came up in the campaign was my extensive involvement in
nonprofits in our area. I am the executive director of one nonprofit and serve on the
board of another. I volunteer for a third. I think my extensive community involvement is
one reason I was elected, but what issues should I be alert to now that I'm an elected
official? I don’t want to make any missteps.

ANSWER

First, congratulations on your election and your commitment to your community. You
must be aware of many issues now that you are an elected official. And there are several
ways to slice the ethical issues facing an elected official involved in nonprofits.

You will have both ethical and legal considerations to weigh. This column addresses the
ethical considerations as well as the legal considerations.

The Distinction Between the Law And Ethics

You can consider the law as a minimum standard of conduct for your behavior. The law
determines what you must do. If you make a misstep regarding various ethics laws, you
will likely face some kind of penalty. Some penalties are financial, and others can cost
you your freedom in terms of jail time. Ethics laws are something you should take very
seriously.

However, determining whether a given course of action complies with the law should not
be the end of your analysis. The law creates a floor for conduct, not a ceiling. Just
because a given course of action is legal doesn’t mean it is ethical or that the public will
perceive it as such.
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And of course, for elected officials, there can be serious consequences for real or
perceived ethical missteps - the public has the right to not return its elected officials to
office during each election. In other situations, the public can remove a public official
from office through a recall.

Making Ethical Decisions as a Public Official

The key thing to keep in mind regarding public service ethics is that the guiding principle
for your decisions must be what best serves the overall public interest in your
community. In some cases, the public’s interest and the particular cause championed by
one of the nonprofits you’re involved with may align. In other cases, they will not.

Let’s take a simple example. Nonprofit organizations invariably are short on resources.
The issue may arise whether your public agency should provide funding to (or continue
to fund) your nonprofit.

Putting aside legal issues associated with participating in such a decision, the ethical issue
is whether such funding is in the public’s best interest as a whole. Just as nonprofits
typically are short on money, so are public agencies. It’s not unusual for a community’s
needs to outstrip its resources. Elected officials play an important role in the budgeting
process by deciding the most important uses for taxpayer dollars.

Let’s say one of the nonprofit organizations in which you are involved is the local
chamber of commerce. The mission of a chamber of commerce is typically to promote
and enhance a community’s economic vitality and support the interests of the business
community. A good argument can be made that a healthy business environment benefits
everyone in a community.

For More Information About These Issues

To learn more about legal and ethical issues discussed in this column, see the
following related "Everyday Ethics" columns, online at www.ca-
ilg.org/everydayethics:

o . Extortion and honest services fraud, December 2006;

_-Bias and fair process requirements in adjudicative decision-making,
October 2006;

o @Giving public funds to nonprofits, April 2005;
¢ - First Amendment issues, June 2008; and

Where toseek advice on these issues and the limitations of such advice, June 2007.

Institute for Local Government 2



Everyday Ethics for Local Officials
Commitment to Nonprofit Causes and Public Service:
Some Issues to Ponder August, October, December 2008

However, if funds are scarce, funding the chamber of commerce may mean not funding
important public services. A challenge you face as a decision-maker is how to weigh and
evaluate such trade-offs. The key ethical issue you face is whether your loyalty to your
nonprofit’s interests conflicts with your duty of loyalty to the public’s interests.

In your public service, the public must be convinced that you are putting their interests
ahead of all others. This includes putting the public’s interests ahead of those of the
nonprofits with which you are affiliated (as well as your own personal financial interests,
of course).

Be aware of the strong temptation to rationalize in these kinds of situations. Rationalizing
involves starting with a conclusion and then essentially reasoning backwards from that
conclusion.

In our example, you would start with the conclusion that supporting the chamber of
commerce is in the public’s interest and, therefore, it makes sense to budget money for
that purpose. A less rationalizing approach is to begin with an analysis of the
community’s pressing needs and then allocate money to those. Strengthening the business
environment may legitimately be one of those interests, but supporting the chamber may
or may not be the best way for the agency to do that.

Rod Wood, city manager of Beverly Hills, explains the issue this way:

I believe participating in nonprofit organizations and their good works is beneficial for us
all. However, I decline opportunities to sit on the boards of directors of nonprofits, and I
encourage council members and executive staff to do likewise. This way, there is no
conflict with our first duty and oath of office to the city. If someone does sit on a board
and that organization has business before the city, I believe the appropriate course of
action is to disclose the relationship and abstain from actions involving the organization.

Wood goes on to observe that people are very passionate about the nonprofits with which
they are associated, and it’s easy for other nonprofits to feel slighted if an organization in
which a city official is involved receives some benefit from the city.

The Importance of Public Perception

Most members of the public will not know a public official’s motivations and reasoning.
This is where the issue of public perception is important to public servants. It is important
not only that public servants do the right thing, but also that the public perceives the
right thing has been done.

Why should you care about public perception? There are two very practical reasons. The
first is that as a public official, you are a steward of the public’s trust. The public’s trust
and confidence in both you and your agency are vital to your ability to lead and
accomplish things in your community.
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The second reason is that the public’s perceptions will play a determining role in their
decision to have you represent their interests. If you fall short of the public’s
expectations, you are not likely to keep your position as an elected official.

The hard truth about public perception is that the public will necessarily have incomplete
information. They will not know what your considerations were in analyzing whether to
fund the chamber of commerce. Moreover, for better or worse, the public tends to have a
rather cynical attitude toward public officials’ motivations. Frequently, the public
concludes that public officials are motivated to act based on a desire to serve special
interests instead of the public’s interest.

It’s important to note that, in the minds of many, "special interests" are not just limited to
private, for-profit organizations. As the New York Times noted: "We still think of special
interests as groups that have obtained a backdoor influence on law or policy, whether it’s
purchased by campaign contributions or bartered for political support."' The question for
a local elected official to ponder is whether the public might reasonably conclude that the
official’s relationship with a nonprofit might be a form of "backdoor influence" on the
agency’s decision.

Another element of the public’s analysis relates to perceptions of whether a public
official can be loyal to the public’s interests and the interests of a nonprofit organization
with which the official is affiliated. It is always best to follow one lead, not two. And it’s
best for a public official and the public served to have the same focus --- the public’s best
interest.

What to Do?

If you find yourself in a situation in which you earnestly believe you can not put aside
your loyalty to a nonprofit organization’s cause and make a decision based on what
serves the public’s interest, then you should step aside from decision-making related to
that organization.

Let’s say, however, you earnestly believe that you can make a decision solely based on
the public’s interests. In such a situation, you are still well advised to consider stepping
aside from the decision-making process if you believe the public might reasonably
question whether your loyalty to a nonprofit organization is motivating your decision.
Stepping aside will underscore your commitment to the public’s trust and confidence in
both your decision-making process and that of your agency.

If the situation is public, such as a vote on a request for funding, explain your decision in
terms of those values:

Everyone knows that [ am a strong supporter both of business in general and the chamber
of commerce in particular. In fact, | am a member of the chamber’s board of directors.
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As a public official, I have a solemn duty to put the public’s interest first in all of my
decision-making. I put a high value on the public’s trust in my decision-making. Because
of my relationship with the chamber, I am going to abstain on this decision, so there is no
question in the public’s mind as to whether my decision is based on my loyalty to the
public’s interests or my loyalty to the chamber’s interests.

Again, this is wholly separate from a legal analysis of whether, in certain situations, the
law makes this decision for you and requires you to step aside from the decision-making
process.

Too High a Price?

Some officials might reasonably feel that such an approach elevates form over substance
--- that they were elected to office precisely because of their commitment to the causes
espoused by their nonprofit organizations. They may believe that by not participating in
the decisions that matter most to their organizations, they would be letting their
supporters down.

In some communities, local officials are encouraged to resign their positions on nonprofit
boards of directors when they take public office. This can reduce concerns that an
official’s decision is affected by conflicting organizational loyalties. In other situations,
the official reaches the conclusion that whatever
cause he or she is championing is so important that /

they go with that position and figure the voters will
have the ultimate say on whether the official is doing
the right thing. The middle ground is for public
officials to disclose their affiliations with a nonprofit
organization when voting on an issue affecting the
nonprofit, so the public at least is aware of the
relationship and can evaluate the official’s actions
accordingly.

Ultimately, the ethical issues are judgment questions
for each official to resolve. There are, however,
situations in which the law makes the call on what’s
OK for a public official. A number of laws govern a
public official’s actions with respect to nonprofit
organizations, and that topic will be the focus of the
next two "Everyday Ethics" columns.

.

More “Evervday
Ethics” Arnicles
On the Law

The February 2004 “Everyday
Ethics” column addressed fund-
raising issues for local officials.
The February 2006 column talked
about mass mailing restrictions,
which can come up when public
funds support an organization and
that organization in turn produces
mailed publications that feature an
official's name or photo.

All past “Evenyday Ethics” col-
umns are online at www.ca-ilg.
argieverydavethics.
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Fundraising Caveats

In fundraising or similar situations, public officials must take extraordinary care to
separate their roles as fundraisers or representatives of a nonprofit and as public officials.
They must strive to ensure that people from whom they've solicited a contribution for a
charitable cause understand that such a contribution will not favorably influence their
decision on a separate matter. Using one's official position to, in essence, force donations
to nonprofits violates state and federal laws that prohibit extortion” and protect the
public's right to officials' honest services.?

It doesn't necessarily matter that a public official doesn't financially benefit from a
donation to a nonprofit. A few members of a committee bidding for the right to host the
Olympic Winter Games found this out the hard way when they were successfully
prosecuted for bribing and providing gifts to members of the International Olympic
Committee (IOC). The court held that the site committee need not have obtained personal
gain from their actions, but only needed to intend to deprive the public of the IOC
members' honest services.”

To create a degree of transparency in this area, the law says that the public has a right to
know who is giving big money to charitable causes at a public official's request. Under
the law, when contributions from a single person or entity reach $5,000 over the course
of a year, the official needs to write a memo to be kept with the agency's custodian of
records explaining this information:

e Which organization or person contributed
e What amount (of $5,000 or more) to

e Which cause, and

o When the money was given.

Some agencies have created a form to facilitate complete reporting. This disclosure needs
to be made within 30 days of reaching the $5,000 threshold.’

The disclosure requirement applies if the public official is the one who requests or
suggests that the donor make the donation. It also applies if the request for a donation is
made by letter and the public official's name appears on the solicitation (including as part
of the letterhead). If the official's name appears on a grant application, even as part of a
listing of the board of directors, the disclosure requirement applies.’ In fact, any time
someone donates to a cause in "cooperation, consultation, coordination or concert with" a
public official, the disclosure requirement applies.’

What does the disclosure accomplish? It is one piece of information that can enable the
public or media to assess if there is any correlation between a donation and a public
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official's decision. The goal is to avoid the perception or reality that someone receives
special treatment by virtue of having donated to a public official's favorite causes.

As an ethical matter, it's best to avoid asking for donations from those who have matters
pending with one's agency (or soon will). This way, the would-be donor does not feel like
the decision to donate will affect how the official acts on the donor's pending matter. This
relates to the ethical value of fairness. It also avoids any claims by a donor that a public
official is trying to secure such contributions in exchange for a favorable decision.

Seeking donations from agency employees presents similar ethical issues. Employees
may feel they can't say "no" without a risk that it could affect their employment. This is
why the law prohibits public officials from seeking campaign contributions from
employees.® The same principle of fairness suggests that public officials voluntarily
refrain from asking employees to contribute to the officials' favorite causes.

Reporting Meals, Travel, Gifts and Expense Reimbursement

Most board members and volunteers for nonprofit organizations are unpaid. However, the
nonprofit may pay for travel expenses and food or make other gestures that show
appreciation to those who serve the nonprofit. A question under the ethics laws is
whether these gestures should be treated as gifts, income or neither.

If the nonprofit is a 501(c)(3) organization, the issue is whether the public official has
provided services or something else to the organization, such as a speech or participation
on a panel. If the public official provided services of equal or greater value to the
501(c)(3), then travel reimbursement is not reportable and not subject to a value limit.” If
the public official has not provided services, then reimbursement of travel expenses from
the 501(c)(3) is reportable but not subject to the value limit, as long as the travel is
reasonably related to a governmental purpose or issue of public pollcy

For nonprofit organizations that are not 501(c)(3) eligible, the issue is whether travel
expenses, meals and other gestures from the nonprofit are a form of compensation to the
nonprofit's leadership or volunteers. If so, then their value should be reported as income
on an official's Statement of Economic Interests, particularly if the value totals $500 or
more.'" For these gestures to qualify as income (as opposed to gifts), an official needs to
be able to demonstrate that he or she provided services equal to or greater than the value
of the reimbursements, meals and other gestures.'? (Note that reimbursement for travel or
meals is not reportable as income for purposes of state and federal tax laws.)

If no services were provided for the gestures, then the gestures' value is reportable as a
gift if they total $50 or more in a calendar year.” The same is true if the payments are for
purely social or recreational activities paid for by the nonprofit.' The value of the
gestures cannot total more than the annual gift limit ($420 for 2009- 10)."” The exception
is a gesture that is a personalized item (like a plaque) whose value doesn't exceed $250.
Such personalized items do not need to be reported as either a gift or income.'°
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Agency Financial Transactions With the Nonprofit

There may be times when the nonprofit has business with the agency. The nonprofit may
want to lease agency property or perform services for the agency. It may be seeking a
donation to support its operations or an event (see "For Whom the Whistle Blows," April
2005, Western City, on legal requirements related to making donations to nonprofits,
online at www.westerncity.com). It's important to note that there are two different laws
an attorney will need to analyze for a public official if one of these situations exists.

1. One is a prohibition against public officials having certain kinds of interests in
contracts involving their agency. Attorneys call this a "1090" issue, which refers
to the section of the Government Code where the prohibition appears. The
prohibition applies to public officials having a financial interest in a contract, but
it is important to keep in mind that the definition of "financial interest" is very
broad, and so is the definition of "contract."

2. The other is the Political Reform Act's provisions that require public officials to
step aside from decisions and the decision-making process if they have a financial
interest in the decision. As with the prohibitions relating to contracts, the
definition of "financial interest" is broad, and the analysis of how the prohibition
applies is quite complex.

The complexity of the analysis required under both laws makes it advisable to consult
with your agency counsel as early as possible about these issues.

Section 1090 and Contract Issues

Let's look more closely at the rules related to contracts and nonprofits. When a member
of a decision-making body has a financial interest in a contract, the contract cannot
occur'” --- that's the rule. Nonprofits present special issues because they are not owned by
anyone and no one reaps a profit in connection with their activities. As a result, public
officials may think that this proscription does not apply.

The ban does apply though, because nonprofits are sources of income and provide other
benefits to a variety of individuals, as discussed in the October column. Those benefits ---
as well as the close relationship a public official may have with a nonprofit --- can cause
the public to question whether a public official is putting the general public's interests
first in a given situation.

What is a public official to do if he or she has the kinds of financial ties covered by the
law with a nonprofit? Typically, the official must disclose the relationship and not
participate in any decision-making related to the nonprofit.

The decision-making process is not limited to the final vote on a matter. The public
official needs to step aside from all phases leading up to the contract's approval, including
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preliminary discussions, negotiations, compromises and planning.'® If the official doesn't
and attempts to influence his or her colleagues, the official and the agency lose the
benefit of the exception that allows the contract to be entered into.'” This requirement
assures the public that no preferential treatment is occurring because of a nonprofit's
connection with one or more public officials.

The official must step aside in situations that involve:

* A Nonprofit Officer --- When an elected official is an officer of the nongroﬁt
(for example, president) and the agency wishes to support the nonprofit;*’ and

e A Nonprofit Employee --- When an elected official or his or her spouse or
partner works for the nonprofit, and the agency wishes to support the nonprofit.*!

Note, however, that the official does not have to step aside if: 1) he or she is a non-
compensated officer of a tax-exempt organization; and 2) one of the nonprofit's purposes
is to support the functions of his or her public agency.?” Also, just being a non-salaried
member of the nonprofit doesn't require a public official to step aside from the decision-
making process, all other things being equal.> (For both of these exceptions to apply, the
relationship needs to be disclosed in the agency's official records.) If, however, there is a
question about whether the official's relationship biases his decision, he should speak
with agency counsel about bias issues.

Note that if the financial arrangement pre-dates the official's service on the decision-
making body, there is no problem as long as there is no change or renewal of the
arrangement.24 As an example, the attorney general said that a city could continue to
lease property to a nonprofit organization even though a newly elected council member is
a paid executive director for the nonprofit.”

What about being a member of a nonprofit's board of directors? Attorneys disagree on the
best interpretation of the statutory language. The attorney general believes that being a
board member is akin to being an officer, which means board members must step aside
from the decision-making process when it comes to agency financial relationships with
their nonprofits.”® Some attorneys believe that the concept of being an "officer" of a
nonprofit is limited to those positions specified as "officers" under state law related to
nonprofits.?’

The question in this situation is: On which side do you want to err? If the official
participates in decision-making related to the contract, the contract may be void.” There
are other penalties for purposeful failure to disclose one's status, including loss of
office.” To be safe, nonprofit board members may want to disclose and step aside from
the decision-making process until the appellate courts provide guidance on this point.

Institute for Local Government 9



Everyday Ethics for Local Officials
Commitment to Nonprofit Causes and Public Service:
Some Issues to Ponder August, October, December 2008

About Those Agency-Affiliated Nonprofits

In some situations, public agencies will create nonprofit organizations to support a
worthwhile objective. Because of the close tie to the public agency's interests, public
officials sometimes sit on the nonprofit's governing board. These situations can create
complex legal and ethical issues because the agency's and nonprofit's interests are so
closely intertwined.

For example, what if an agency decides to use its authority when approving a lease,
permit or other entitlement to require a contribution to the agency's nonprofit? The
idea can make complete sense, as apparently was the case in one Northern California
city. The nonprofit supported the operation of a national park. Most of the buildings
and land within the park are owned and maintained by the city. One of the
responsibilities of board members is fundraising.

The city's holdings in the park apparently included land that a company sought to
lease for aggregate mining. The lease required environmental review. The council
member/board member had the idea that one of the mitigation measures for the
mining operation could include a $250,000 contribution to the nonprofit to support the
operations of the park. The company apparently agreed to do so, and the council
member/board member asked staff to include the commitment in the conditions for
project approval.

When asked if the council member/board member could participate in the decision-
making relating to the lease, the attorney general said he could. This was largely
because the nonprofit was so closely affiliated with the city and therefore the council
member did not have a direct or indirect financial interest in the lease.>* The special
statutory provisions for nonprofits formed to support public agency objectives played
a strong role in the attorney general's analysis.

How might an official handle such a situation to minimize questions about the dual
role an elected official/board member might be playing? One is to consult with the
management and legal staff about the contribution idea. Agency attorneys can analyze
whether the law permits an agency to ask for this kind of gesture in this situation. For
example, if this were a situation not involving city land, the city's requirements would
need to satisfy the laws relating to permissible exactions.>> Management staff can
work with planning staff and get their input on the concept.

Getting buy-in on the merits of the approach (in an open meeting, of course) is another
option. That helps make the idea to support the nonprofit's activities the agency's idea,
as-opposed to the individual elected official's idea.
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Political Reform Act and Financial Interest Issues

The previous installment of this column analyzed the issue of travel reimbursement and
other things an official might receive from a nonprofit. Such gifts or income can be the
basis for having to disqualify oneself from participating in public agency decisions
involving the nonprofit. A threshold issue is whether the official has received reportable
income of $500 or more or reportable gifts of $390 ($420 in 2009-10) or more within the
12 months preceding the decision. If so, the next series of questions to be analyzed by
either the Fair Political Practices Commission (FPPC) or agency counsel is whether it is
reasonably foreseeable that a public official's decision would have a material financial
effect on the nonprofit.®°

Another situation of potential concern is an official doing business with a nonprofit --- for
example, when the nonprofit is a customer or client of a business in which a public
official is involved. In such a case, a public official is well advised to speak with either
the FPPC or agency counsel about whether the disqualification requirements of the
Political Reform Act apply.

For example, the FPPC recently advised one public official not to participate in a
decision on funding a nonprofit organization when his consulting firm provided services
to the nonprofit. The FPPC did the analysis required under the Political Reform Act. Key
issues were whether the official had received income of $500 or more from the nonprofit
during the 12-month period before the decision and whether the financial effect of the
decision met the materiality standards under the act.’' The FPPC also strongly advised
the official to get advice from the attorney general on how the prohibitions against having
an interest in contracts apply.*”

Bias Issues

In situations where an official is applying an agency's policies to a specific situation (for
example, in a permit or entitlement situation), one must be aware of the potential for bias.
Bias is a common-law or judge-made law, concept. The issue to be concerned with is
whether one's participation in a decision will subject the decision to invalidation.

For example, a planning commissioner ghost-wrote an article in a community newsletter
that was critical of a project that ultimately came before the planning commission. When
the project was turned down, the project proponent challenged the outspoken
commissioner's participation in the decision. The theory was that the commissioner had
prejudged the merits of the application before the public hearing and couldn't fairly deter
mine whether the project satisfied the city's requirements.** The appellate court agreed
and set aside the decision.

When a decision-maker is applying existing policies to a specific situation, the decision-
maker is acting more like a judge. In legal jargon, the official is acting in a quasi-judicial
capacity. When one acts in this capacity, certain fair process requirements apply that
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don't apply when a decision-maker is enacting those policies in the first place (and acting
in a legislative capacity).

When an official is affiliated with a nonprofit organization that has strongly held views
on a matter, the official should consult with agency counsel about whether the official
will be acting in a quasi-judicial capacity. If so, the official should ask him or herself if
he or she can truly be fair in applying the policies to the specific situation. If not, stepping
aside satisfies one's legal and ethical obligations.

Even if an official feels he or she can be fair, another step in analyzing bias is
consideration of whether the applicant and others will perceive the official as fair. Has
the official made statements that suggest that the official has pre-judged the matter? Is
there evidence that could be presented to a court to suggest bias? If so, it may be wise to
step aside from the decision-making process.

For more information on bias and fair process requirements in adjudicative decision-
making, see the "Everyday Ethics" column from October 2006 (online at
www.westerncity.com).

Conclusion

When considering all the good and worthy things nonprofits contribute to a community, it
can be very tempting to just think about those worthy ends and not think about the means
used to achieve those ends. Some officials may even believe that the ends justify the
means.

It's important to know that ethics laws make it very clear that the means by which a
public official pursues worthwhile ends do matter. Using improper means can result in
fines, jail time and other penalties, including the loss of one's standing in the community.

And of course, the laws just create the minimum standards for determining proper means.
Merely satisfying the minimum requirements of the law may not satisfy either one's own
or one's constituents' standards for what is appropriate. Dr. Martin Luther King Jr.
encouraged everyone striving to make the world a better place to use means that are as
pure as the end one seeks --- in other words, worthy ends never justify questionable
means.
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This piece originally ran in Western City Magazine and is a service of the Institute for
Local Government (ILG) Ethics Project, which offers resources on public service ethics
for local officials. For more information, visit www.ca-ilg.org/trust.

The following people contributed ideas and legal analysis for this column: Tom Butt, city
council member, City of Richmond; Rob Ewing, city attorney, Danville; Roy A. Hanley,
city attorney, Solvang and King City, Hanley and Fleishman; David Hirsch, city attorney,
Simi Valley: Selma J. Mann, assistant city attorney, Anaheim; Michelle Sheidenberger,
deputy city attorney, Roseville; Larissa Seto, assistant city attorney, Pleasanton; and
Daniel G. Sodergren, assistant city attorney, Tracy.
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To adjourn the meeting.

VOTE: Yeas, 2
Nays, None
Absent, 1 (Fierro-Share)

The meeting was adjourned at 5:15 PM.
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Minutes from Oct. 27, 2016 City Commission meeting
Absent, 1 (DeWeese)
Ms. Slanga was appointed. Mr. Rontal was not appointed.

The Commission discussed the board positions. It was noted that one of the criteria is a
member with experience or expertise in visual or hearing impairment.

MOTION: Motion by Sherman:
To appoint Daniel Rontal, 926 Bird, as the mobility expertise member, to the Multi-Modal
Transportation Board to serve a three-year term to expire March 24, 2017.

VOTE: Yeas, 6
Absent, 1 (DeWeese)

Mr. Rontal was appointed.

10-318-16 APPOINTMENT TO THE

, DESIGN REVIEW BOARD & HISTORIC DISTRICT COMMISSION
MOTION: Motion by Boutros:
To appoint Dulce Fuller, 255 Pierce, as an alternate member, to serve a three-year term on the
Design Review Board & Historic District Commission - to expire September 25, 2019.

VOTE: Yeas, 6
Absent, 1 (DeWeese)

The Clerk administered the oath to the appointed board members.

10-319-16 REQUEST FOR ADVISORY OPINION FROM THE
BOARD OF ETHICS

Mayor Hoff explained that the Commission has the option of appointing a member to the
Birmingham Youth Assistance General Citizens Committee as a voting or non-voting member or
to refer the following question to the Board of Ethics: “Is there a conflict of interest with City
Commissioners serving as board members for community-based organizations that rely on the
City for funding, and what actions should be followed if they wish to serve on boards that make
requests to the City Commission?” The Commission agreed that this item should be considered
by the Board of Ethics.

MOTION: Motion by Sherman, seconded by Nickita:

To refer this to the Board of Ethics and to ask staff look at the alternate language and the
language in the agenda to try to craft exactly what we are looking for as the alternate language
may be too specific and miss the generalities that may apply to other boards that
Commissioners are appointed to. The language in the agenda may be a little too broad. In
addition, to include a copy of the correspondence from the Birmingham Youth Assistance and
the City Commission minutes which include previous discussions on this item.

Commissioner Harris noted that, in his experience, the issue posed to the Board of Ethics was
verbatim the issue that the Board addressed in response to an Advisory Opinion request. He
questioned if the Board of Ethics has the flexibility to investigate the issue and frame it as there
could be circumstances not covered by this language.

2 October 27, 2016



Commissioner Sherman noted that his motion was to have staff take a look at not only the
alternate language that was prepared, but also the language that was in the agenda and arrive
at some middle ground that does address a specific set of questions that we are asking that
really apply to all the outside agencies where Commissioners are board members.

VOTE: Yeas, 6
Nays, None
Absent, 1 (DeWeese)

IV.

CONSENT AGENDA

All items listed on the consent agenda are considered to be routine and will be enacted by one
motion and approved by a roll call vote. There will be no separate discussion of the items unless a
commissioner or citizen so requests, in which event the item will be removed from the general order
of business and considered under the last item of new business.

10-320-16 APPROVAL OF CONSENT AGENDA
The following item was removed from the consent agenda:
e Item A (Minutes of October 10, 2016) by Commissioner Bordman

Commissioner Sherman thanked Ms. Peabody for her service on the Advisory Parking
Committee.

Commissioner Bordman disclosed that she sits on the Next Board and took no part in advising
Next regarding Item F.

MOTION: Motion by Nickita, seconded by Bordman:
To approve the consent agenda as follows:

B. Approval of warrant list, including Automated Clearing House payments, of October 12,
2016 in the amount of $820,896.63.

C. Approval of warrant list, including Automated Clearing House payments, of October 19,
2016 in the amount of $1,502,574.38.

D. Resolution authorizing the purchase of one Microsoft Surface Hub and associated
mounting kit from CDW-G for a total cost of $9,368.61 from account #101-371.000-
971.0100.

E. Resolution approving the contract for the Pembroke Park Lawn Repair project to

Homefield Turf and Athletic, Inc. in the amount not to exceed $12,500.00 from the
Capital Projects Fund, account #401-751.001-981.0100. Further, authorizing the Mayor
and City Clerk to sign the agreement on behalf of the City.

F. Resolution awarding the 2016-2017 Public Services contract totaling $18,584 for Minor
Home Repair, Yard Services and Senior Outreach Services to NEXT under the
Community Development Block Grant Program; and further, authorizing the Mayor to
sign the contract on behalf of the City.

G. Resolution accepting the resignation of Susan Peabody from the Advisory Parking
Committee, thanking Ms. Peabody for her service, and directing the Clerk to begin the
process to fill the vacancy. ‘

H. Resolution confirming the City Manager’s emergency expenditure to engage the services
of Rid A Leak to waterproofing the outside wall at the Detective Bureau at the lower
level of City Hall with the expenditure in the amount not to exceed $7,200.00. Cost will
be charged to the City Hall And Grounds other contractual services account # 101-
265.001-811.0000.

3 October 27, 2016




{ Walkable Community

@zmm gham MEMORANDUM

Office of the City Manager

DATE: October 27, 2016

TO: Joseph A. Valentine, City Manager

FROM: Joellen Haines, Assistant to the City Manager
SUBJECT: BYA Expectations of City Commissioner Appointee

At the May 9, 2016 City Commission meeting, there was a resolution to determine the
appointment of a city commissioner to the Birmingham Youth Assistance (BYA) Committee. As a
result of the discussion, there was a request for more information from the BYA regarding the
volunteer requirements of a BYA board member. Subsequently, the City Manager’s Office
received the attached email on May 12, 2016 with the requested information.

At the May 23, 2016 City Commission meeting, the Commission determined that more
information was needed to understand the capacity of the Commission’s role, and to determine if
the appointment should be as a voting or non-voting member. Attached is the October 3, 2016
letter from the BYA clarifying their expectations of a city commission appointee.

The Commission also discussed at the May 23, 2016 meeting, having the Ethics Board provide an
advisory opinion regarding a potential conflict of interest with City Commissioners serving as
board members for community-based organizations that rely on city funding. If the Commission
wishes to pursue this, an additional resolution has been prepared

Three resolutions have been prepared regarding appointment of a city commissioner to the BYA.
SUGGESTED RESOLUTION:
To appoint as a voting member of the Birmingham Youth Assistance

General Citizens Committee,
OR

To appoint as a non-voting member of the Birmingham Youth Assistance
General Citizens Committee,
OR

To refer the following question to the Board of Ethics:

“Is there a conflict of interest with City Commissioners serving as board members for
community-based organizations that rely on the City for funding, and what actions should be
followed if they wish to serve on boards that make requests to the City Commission?”
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October 3, 2016

Mr. Joe Valentine, Manager
City of Birmingham

151 Martin

Birmingham, M| 48009

Dear Joe,

This letter will hopefully clarify BYA’s expectations of a City Commissioner appointee to
our General Citizens Committee (the GCC). There are three points to be made:

1. We hope that the Commissioner would attend as many of the nine GCC meetings
per year as possible. The meetings, which are held at 8am on the second Thursday
of months during which Birmingham schools are in session, generally last one
hour.

2. As with all GCC members, we would hope that the appointed Commissioner
would volunteer to participate in one or more of the many community outreach
activities which BYA undertakes. We fully understand that such participation
depends on the Commissioner’s personal interests, available time and any
potential conflict-of-interest considerations.

3. Consistent with the above point, we hope that the appointed Commissioner
would support our fundraising activities. As with other BYA activities, such
support is optional. However, we believe that fundraising is both a responsibility
and a benefit to the community and it helps to publicize the work that BYA does.

We hope that this provides you and the Commission with the necessary information to
proceed with the requested appointment.

Sincerely,

R n Kyers Richard Stasys
BYA Chair BYA Treasurer
RM:RS:dmr
BIRMINGHAM
0CT 07 2016

CITY MANAGER'S OFFICE

We are BYA! You are BYA!
Sponsored by:

Birmingham Board of Education * Birmingham City Commissioners * Qakland County Circuit Court-Family Division

Village of Beverly Hills * Village of Bingham Farms * Village of Franklin

Principal Funding by Oakland County Board of Commissioners




City Commission Meeting Minutes May 23, 2016

In response to a question from Commissioner Sherman regarding the billing issue lawsuits, Mr.
Nash explained that they are working with a group to get legislation to address this issue. City
Manager Valentine pointed out that a solution is in the works and there is comprehensive effort
underway to try to address multiple issues related to that challenge.

05-163-16 APPOINTMENT TO THE
GREENWOOD CEMETERY ADVISORY BOARD
MOTION: Motion by DeWeese, seconded by Boutros:
To appoint Margaret Suter, 1795 Yosemite, to the Greenwood Cemetery Advisory Board to
serve the remainder of a three-year term to expire July 6, 2016.

VOTE: Yeas, 7
Absent, None
05-164-16 APPOINTMENT OF THE CITY COMMISSIONER MEMBER TO THE
BIRMINGHAM YOUTH ASSISTANCE GENERAL CITIZENS
COMMITTEE

The Commission discussed the option of serving as a voting or non-voting member on the
Birmingham Youth Assistance General Citizens Committee.

The Commission discussed the potential conflict and recusal of a non-voting member and a
voting member on the Committee. It was noted that there is an inherent conflict and the
Commission should only act as liaisons on these boards. It was also noted that by making a
Commissioner a non-voting member it still allows the Commissioner to give perspective and
influence. It was stated that the Commissioner should not be advocating for the board, he/she
should be looking out for the City.

Commissioner Bordman pointed out that an elected Commissioner’s primary responsibility is to
make decisions for the City and only secondarily to participate as an appointed member to an

outside board. Therefore, recusal due to a conflict of interest should occur at the appointed
board.

Commissioner Harris noted that the City has an ethics ordinance in place with criteria for when
a Commissioner should recuse him/herself. Commissioner Nickita noted that part of the duties
is to be a fundraiser advocate for the group. He questioned if that was an appropriate position
for a Commissioner.

MOTION: Motion by DeWeese, seconded by Nickita:
To appoint a representative as a liaison to the Birmingham Youth Assistance General Citizens
Committee.

The Commission continued to discuss whether a liaison or a board member makes more sense.
Commissioner Harris suggested a request for an advisory opinion be submitted to the Board of
Ethics. City Attorney Currier explained that Section 2-324(b)(1) of the Ethics Ordinance reads
that “No Official or employee of the City shall participate as an agent or representative of the
City in approving, disapproving, voting abstaining from voting, recommending or otherwise
acting upon any matter in which he or she has directly or indirectly a financial or personal
interest”.

VOTE: Yeas, 2 (Hoff, DeWeese)

2 May 23, 2016



Nays, 5
Absent, None

Mayor Pro Tem Nickita stated that the best way to address this issue is to gain more insight
from multiple organizations and return to the Commission to make a determination. He noted
that the Board of Ethics would want to know the answers to the same questions posed by the
Commission. More information is needed to understand the capacity of the Commissions role
and then the role of voting or non-voting can be determined.

The Clerk administered the oath to the appointed Greenwood Cemetery Advisory Board
member.

IV.

CONSENT AGENDA :

All items listed on the consent agenda are considered to be routine and will be enacted by one
motion and approved by a roll call vote. There will be no separate discussion of the items unless a
commissioner or citizen so requests, in which event the item will be removed from the general order
of business and considered under the last item of new business.

05-165-16 APPROVAL OF CONSENT AGENDA

The following items were removed from the consent agenda:
e Item B (Minutes of May 9, 2016) by Commissioner Bordman
e Item J (Special Event Request Lung Run) by Commissioner Bordman
e Item H (Set Public Hearing for 404 Park) by Commissioner Sherman

MOTION: Motion by DeWeese, seconded by Bordman:
To approve the consent agenda as follows:
A. Approval of City Commission budget minutes of April 16, 2016.

C: Approval of warrant list, including Automated Clearing House payments, of May 11,
2016 in the amount of $454,136.78.

D. Approval of warrant list, including Automated Clearing House payments, of May 18,
2016 in the amount of $1,263,561.32.

E. Resolution appointing City Engineer Paul T. O'Meara, as representative, and Austin

Fletcher, Assistant City Engineer, as alternate representative, for the City of Birmingham,
on the Southeastern Oakland County Water Authority Board of Trustees for the period
starting July 1, 2016.

E. Resolution appointing Joseph Valentine as the representative and Lauren Wood as the
alternate representative for the City of Birmingham on the Southeast Oakland County
Resource Recovery Authority Board of Trustees for the period starting July 1, 2016.

G. Resolution setting Monday, June 27, 2016 for a public hearing to consider approval of
the Revised Final Site Plan and Temporary Special Land Use Permit Amendment of one
year for 835 & 909 Haynes — Lavery Porsche.

L. Resolution approving a request submitted by Woodward Camera requesting permission
to place one tent in the parking area in front of 33501 Woodward Ave on August 20,
2016, contingent upon compliance with all permit and insurance requirements and
payment of all fees and, further pursuant to any minor modifications that may be
deemed necessary by administrative staff at the time of the event.

K. Resolution authorizing the City to enter into a contract with Great Lakes Fireworks, LLC
for providing a fireworks display on July 3, 2016 (July 5 rain date) at Lincoln Hills for the
sum of $15,000.00, and further authorizing the administration to secure the necessary
insurance. This would be contingent upon the vendor meeting all state and local laws,
City requirements, and insurance requirements.

3 May 23, 2016
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QGt of %i'rmmgham MEMORANDUM
Q

Office of the City Manager
DATE: May 19, 2016
TO: Joseph A. Valentine, City Manager
FROM: Joellen Haines, Assistant to the City Manager
SUBJECT: Follow-up on volunteer requirements pursuant to appointment of

City Commissioner to the Birmingham Youth Assistance (BYA)
General Citizens Committee

At the May 9, 2016 City Commission meeting, there was a resolution to determine the
appointment of a city commissioner to the Birmingham Youth Assistance (BYA) Committee. As a
result of the discussion, there was a request for more information from the BYA regarding the
volunteer requirements of a BYA board member. Subsequently, the City Manager’s Office
received an email on May 12, 2016 with the requested information (see attached email).

The involvement of a Commissioner with the BYA committee may at some point pose a conflict
given the nature of the decisions that come before the City Commission. To avoid a potential
conflict of interest, the Commissioner would have to recuse him or herself from voting on
matters relating to the BYA if he or she was appointed a voting member of the BYA General
Citizens Committee, or if the Commissioner was appointed as a non-voting member of the
committee, the Commissioner would identify him or herself as a non-voting member of the BYA
General Citizens Committee, and decide accordingly to recuse or not recuse depending on the
topic.

Two resolutions have been prepared to offer the options listed above.

SUGGESTED RESOLUTION:

To appoint as a voting member of the Birmingham Youth Assistance
General Citizens Committee, or

To appoint as a non-voting member of the Birmingham Youth Assistance
General Citizens Committee.




QC”Y of %irmingham Joe Valentine <jvalentine@bhamgov.org>

A Welkahe Communcty

City Commissioner volunteer for BYA

Birmingham Youth Assistance <office@birminghamyouthassistance.org> Thu, May 12, 2016 at 1:45 PM
To: Joe Valentine <jvalentine@bhamgov.org>

Cc: Chris Gannon <cgannon104@gmail.com>, Dick Stasys <rstasys@hotmail.com>, Jill Fill

<jf02bps @birmingham.k12.mi.us>, Nikki Keller <kellerfox@gmail.com>, Reuben Myers
<myersreuben@yahoo.com>, Shelley Taub <shelleytaub@comcast.net>

Hi Joe, A

Sorry | haven't gotten back to you but | wanted to make sure that | had all correct
information to give to you to take back to the commission for their next meeting.
Our committee meets once a month, September thru June. Our meetings are
usually scheduled for the second Thursday of the month (sometimes due to
holidays and school vacations it may fall on a different Thursday). The meetings
usually last about an hour, sometimes less. We meet in the BPS Administration
Building next to Groves High School on 13 Mile & Cranbrook. Meetings start at
8:00 a.m.

As to additional service, we do ask they join one of our event committees. The
commitment hours for that can vary depending on which committee it is.

The third thing that we ask is that our volunteers support our fundraising efforts,
i.e. our RedRaisers.

Please let me know if you have any further questions.

Have a great weekend,
Diedra

[Quoted text hidden]



May 9, 2016 City Commission Minutes

05-136-16 APPOINTMENT TO THE
HOUSING BOARD OF APPEALS
MOTION: Motion by Bordman:
To appoint Alexander Jerome, 1845 Hazel, to serve a three-year term on the Housing Board of
Appeals to expire May'4, 2019. : '

MOTION: Motion by DeWeese: .
To appoint Robert E. Taylor, Jr., 3693 W. Bloomfield, Bloomfield Hills, to serve a three-year
term on the Housing Board of Appeals to expire May 4, 2019.

VOTE ON NOMINATION OF JEROME:
Yeas, 6
Absent, 1 (Sherman)

VOTE ON NOMINATION OF TAYLOR:
Yeas, 6
Absent, 1 (Sherman)

The Clerk administered the oath to the appointed board members.

05-137-16 APPOINTMENT TO THE

BIRMINGHAM YOUTH ASSISTANCE

GENERAL CITIZENS COMMITTEE
City Manager Valentine explained the option to appoint a City Commissioner as a voting
member or a non-voting member.

The Commission requested additional information on what this position would encompass and
agreed to postpone this decision until the next meeting.

CONSENT AGENDA

All items listed on the consent agenda are considered to be routine and will be enacted by one
motion and approved by a roll call vote. There will be no separate discussion of the items unless a
commissioner or citizen so requests, in which event the item will be removed from the general order
of business and considered under the last item of new business.

05-138-16 APPROVAL OF CONSENT AGENDA

The following items were removed from the consent agenda:

Item E (Little Free Library program “Book Box” designs) by Commissioner Bordman
Item H (West Nile Virus Fund Reimbursement Program) by Commissioner Bordman
Item A (Budget Session Minutes of April 16, 2016) by Mayor Hoff

Item B (Minutes of April 25, 2016) by Mayor Hoff

Item G (Historical Museum & Park Bell Project) by Mayor Hoff

MOTION: Motion by DeWeese, seconded by Boutros:
To approve the consent agenda as follows:

c Approval of warrant list, including Automated Clearing House payments, of April 27,
2016 in the amount of $574,829.23.

D. Approval of warrant list, including Automated Clearing House payments, of May 4, 2016
in the amount of $316,104.85.

F. Resolution approving the purchase of one (1) new 2016 Freightliner MT55 from Cannon

Truck Equipment., using MI-Deal extendable purchasing pricing for a total expenditure

2 May 9, 2016




@an gham MEMORANDUM

w“um\ o T R ST B T e S R e T e e Aot T
Office of the City Manager

DATE: May 4, 2016

TO: Joseph A. Valentine, City Manager

FROM: Joellen Haines, Assistant to the City Manager

SUBJECT: Appointment of City Commissioner to the Birmingham Youth

Assistance (BYA) General Citizens Committee

The City Manager’s Office received a letter on April 11, 2016 from the Birmingham Youth
Assistance (BYA) organization requesting that the City of Birmingham Commission appoint a
representative for the Birmingham Youth Assistance (BYA) General Citizens Committee.

We recognize that the involvement of a Commissioner with this committee may at some point
pose a conflict given the nature of the decisions that come before the City Commission. To avoid
a potential conflict of interest, the Commissioner would have to recuse him or herself from
voting on matters relating to the BYA if he or she was appointed a voting member of the BYA
General Citizens Committee, or if the Commissioner was appointed as a non-voting member of
the committee, the Commissioner would identify him or herself as a non-voting member of the
BYA General Citizens Committee, and decide accordingly to recuse or not recuse depending on
the topic.

Two resolutions have been prepared to offer the options listed above.

SUGGESTED RESOLUTION:

To appoint as a voting member of the Birmingham Youth Assistance
General Citizens Committee, or

To appoint as a non-voting member of the Birmingham Youth Assistance
General Citizens Committee.
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_Dr. Daniel Nerad

April 7, 2016

Mr. Joe Valentine, Manager
City of Birmingham

151 Martin

Birmingham, MI 48009

Dear Joe,

We are writing to request that the City of Birmingham Commission appoint a
representative for the Birmingham Youth Assistance General Citizens Committee. Andy
Harris has recently expressed an interest in BYA and we would be delighted to have him.

If that has changed, we would welcome whomever the Commission selects. As you know,
we value our partnership with the city and we feel that by having an active member from
the Commission on our board, we can work positively together and build on a great
relationship.

Ifyou or the commissioners have any questions, please contact our office at 249.203.4300

or by email office@birminghamyouthassistance.org.

Sincerely,

@uﬁww/ %fo, Y —

Vicki Sower
Richard Stasys
Shelley Taub
James C. Van Dyke
David R. Walker

Advisory Members

Sheriff Michael Bouchard

Jason Clinkscale
Connie Jaroh

A. Randolph Judd
David Rogers
Susan Rogers
Rachel Rotger
Anne Van Dyke

Reuben Myers
BYA Chair

RM:dmr
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BIRMINGHAM CITY COMMISSION MINUTES
DECEMBER 4, 2017
MUNICIPAL BUILDING, 151 MARTIN
7:30 P.M.

‘ l. CALL TO ORDER AND PLEDGE OF ALLEGIANCE

Mayor Harris called the meeting to order at 7:30 p.m.

| 11.  ROLLCALL

ROLL CALL: Present, Mayor Harris

Mayor Pro Tem Bordman

Commissioner Boutros

Commissioner DeWeese

Commissioner Hoff

Commissioner Nickita

Commissioner Sherman
Absent, None

Administration: City Manager Valentine, City Attorney Currier, Planning Director Ecker, Finance
Director/Treasurer Gerber, Operations Commander Grewe, City Clerk Mynsberge, City Engineer
O’Meara

I1l. PROCLAMATIONS, CONGRATULATORY RESOLUTIONS, AWARDS, APPOINTMENTS,
RESIGNATIONS AND CONFIRMATIONS, ADMINISTRATION OF OATHS, INTRODUCTION
OF GUESTS AND ANNOUNCEMENTS.

Commissioner Boutros’ and Commissioner Hoff's birthdays were celebrated.

Mayor Harris announced:

The Santa House will be open for visitors on select days through December 24™ in the
pavilion area in Shain Park. And you can enjoy the beauty of downtown Birmingham
aglow for the holidays on a quaint carriage ride through town. The complimentary
carriages are first-come first-served; carriages load at the corner of Henrietta & Merrill
near Shain Park. Visit www.enjoybirmingham.com for the Santa House and carriage
ride schedules.

The City of Birmingham has scheduled a public review period for all interested parties to
review the draft 2018 Parks and Recreation Master Plan for the City of Birmingham,
Oakland County, Michigan which will be available for review and comment for 30 days
beginning Monday, December 4, 2017 at the following locations during regular business
hours: Birmingham Municipal Building, Birmingham Department of Public Services,
Birmingham Ice Arena, and Birmingham Baldwin Public Library. The draft plan is also
available for review on the following website: bhamgov.org/ParksRecPlan.

12-312-17 APPOINTMENTS TO THE AD HOC UNIMPROVED STREET STUDY

COMMITTEE

1 December 4, 2017

4A
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Mayor Harris announced there were nine applicants for the committee and that eight of them
were present.

Scott Seltzer was unable to be present, but Commissioners received his written statement of
interest and qualifications.

Scott Moore, a resident living on the corner of an improved and an unimproved street, was
present and was interviewed by the Commission.

The Commission received David Lurie’s written withdrawal from consideration for the Committee.

Dominick Pulis, Michael Fenberg, Jeffrey Heldt, Julie Hollinshead, Christina McKenna, and John
Rusche were present and were interviewed by the Commission as candidates for the three
Committee seats to be filled by residents living on unimproved streets.

Robert Lavoie, a candidate for the seat to be filled by a resident with a background in road design
and maintenance was not present, and the Commission was in general consensus to hold that
position open until Mr. Lavoie could be present to be interviewed.

A majority of Commissioners were in favor of adjourning appointments to the Committee to allow
additional residents to apply and to allow Mr. Seltzer and Mr. Lavoie to interview with the
Commission. Several Commission Members wished to have more diverse areas of the City
represented.

City Manager Valentine indicated staff will bring the appointments back at a time when additional
applications from residents representing different areas of the City have been received. All
applicants will be notified when appointments to the Committee will be considered by the
Commission.

12-313-17 APPOINTMENTS TO THE BOARD OF REVIEW
Jill Stress, Guy Di Placido, and Lester Richey, all current members of the Board of Review, were
present and were interviewed by the Commission.

MOTION: Motion by Commissioner Sherman:
To appoint Guy Di Placido to the Board of Review as a regular member to serve a three-year term
to expire December 31, 2020.

VOTE: Yeas, 7
Nays, O
Absent, 0

MOTION: Motion by Commissioner DeWeese:
To appoint Lester Richey to the Board of Review as a regular member to serve a three-year term
to expire December 31, 2020.

VOTE: Yeas,

7
Nays, O
Absent, 0

2 December 4, 2017



MOTION: Motion by Commissioner Boutros:
To appoint Jill Stress to the Board of Review as an alternate member to serve a three-year term
to expire December 31, 2020.

VOTE: Yeas, 7
Nays, 0
Absent, O
12-314-17 APPOINTMENT TO THE CABLECASTING BOARD

Donovan Shand was present and was interviewed by the Commission.

MOTION: Motion by Commissioner Hoff:
To appoint Donovan Shand to the Cablecasting Board as a regular member to serve the
remainder of a term to expire March 30, 2020.

VOTE: Yeas, 7
Nays, O
Absent, O

The City Clerk administered the Oath of Office to the appointees.

CONSENT AGENDA

All items listed on the consent agenda are considered to be routine and will be enacted by one
motion and approved by a roll call vote. There will be no separate discussion of the items unless a
commissioner or citizen so requests, in which event the item will be removed from the general order
of business and considered under the last item of new business.

12-315-17 APPROVAL OF CONSENT AGENDA

The following item was removed from the Consent Agenda:

e Commissioner Sherman: Item F, Special Event Permit for Birmingham Bloomfield
Chamber — Village Fair in Shain Park Area, May 30-June 3,
2018

MOTION: Motion by Commissioner Boutros, seconded by Commissioner DeWeese:

To approve the Consent Agenda, with Item F removed.

ROLL CALL VOTE: Yeas, Mayor Pro Tem Bordman
Commissioner Boutros
Commissioner DeWeese
Mayor Harris
Commissioner Hoff
Commissioner Nickita
Commissioner Sherman

Nays, None
Absent, None
A. Approval of City Commission minutes of November 20, 2017.

3 December 4, 2017




B. Approval of warrant list, including Automated Clearing House payments dated 11/22/17,
in the amount of $965,041.92

C. Approval of warrant list, including Automated Clearing House payments dated 11/29/17,
of $1,235,902.82
D. Resolution accepting the resignation of Kristen Baiardi from the Board of Zoning

Appeals, thanking her for her service, and directing the City Clerk to begin the process
of filling the vacancy.

E. Resolution approving a request submitted by the Memorial Day Committee to hold the
Memorial Day Ceremony and aerial fly over on May 28, 2018 at 10:00AM, pursuant to
any minor modifications that may be deemed necessary by administrative staff at the
time of the event.

12-316-17 SPECIAL EVENT PERMIT FOR BIRMINGHAM BLOOMFIELD
CHAMBER TO HOLD THE VILLAGE FAIR IN THE SHAIN PARK
AREA, MAY 30-JUNE 3, 2018 (Item F)

Commissioner Sherman expressed concern with the number of cars needing to be

accommodated for the Village Fair.

Joe Baldwin, President of Bloomfield Birmingham Chamber of Commerce, stated the parking
concerns will be addressed by:

e One church on W. Maple permitting the use of their 500-car lot;

e Another church on W. Maple potentially also allowing the use of their lot; and,

e United Shore providing employees with access to other parking in the City.

Mr. Baldwin explained to:

e Commissioner Nickita that the current plan is similar to last year’s parking plan, except
that the plan was not implemented last year because of the delay on the Old
Woodward project. This year the plan will be implemented.

e Commissioner Sherman that the estimated number of employees last year was lower
than the actual number who attended, which contributed to space issues.

e Commissioner Hoff that United Shore is doing things internally to encourage their
employees to park in the alternate lots rather than in the parking structures.

e The Commission that the Fair could be a good way to encourage people to visit
downtown Birmingham businesses. The Chamber is working on a program to have local
businesses give discounts to people wearing a wristband from the Fair.

¢ Commissioner DeWeese that off-site parking will be free and shuttles will be running.

Mr. Baldwin added that United Shore could limit the number of prepaid parking deck passes
they give to their employees.

Commissioner Hoff suggested handing out the discount wristbands at the off-site parking in
order to incentivize the lots’ use. Mr. Baldwin expressed approval of the idea and said he would
look into setting up information booths with the t-shirts and wristbands at the offsite lots.

MOTION: Motion by Commissioner Sherman, seconded by Commissioner Bordman:

To approve a request submitted by the Birmingham Bloomfield Chamber to hold the Village Fair
in the Shain Park area, May 30-June 3, 2018, including the private party, contingent upon
compliance with all permit and insurance requirements and payment of all fees and, further
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pursuant to any minor modifications that may be  deemed necessary by administrative staff at
the time of the event.

VOTE: Yeas, 7
Nays, 0
Absent, O
| V. UNFINISHED BUSINESS
None.
| VI. NEW BUSINESS

12-317-17 PUBLIC HEARING TO CONSIDER THE FINAL SITE PLAN AND
SPECIAL LAND USE PERMIT FOR 33353 WOODWARD AVENUE —
TIDE DRY CLEANERS

Mayor Harris opened the public hearing at 8:44 p.m.

From Senior Planner Baka’s report to City Manager Valentine dated November 27, 2017:

The subject business is proposed to be located at 33353 Woodward Avenue in a new
one-story 7,227 sq. ft. commercial/retail building and parking lot that is replacing the
former Tuffy Automotive building on the west side of Woodward between Davis and
Smith. The applicant is a drive-in service for customers to pick up and/or drop off their
garments while remaining in their vehicle. The service of patrons while in their vehicles is
considered a drive-in facility and requires a Special Land Use Permit (SLUP) under Article
2, Section 2.31 (B2B — General Business). Article 9, Section 9.02 (Definitions) defines a
drive-in as a commercial establishment developed to serve patrons while in the motor
vehicle in addition to within a building or structure. The parking area for service to
patrons in vehicles will be located on the west elevation along the alley under a metal
canopy attached to the back of the building outside of the west entrance.

The Planning Board recommended the SLUP for approval with the following
conditions:

1. The total square footage of sighage must be reduced to 108 sq. ft. or less;

2. The canopy must be attached to the building.

Planning Director Ecker explained to:
¢ Commissioner Boutros that the SLUP is required because of the drive-in service, and that
the parking spaces are required because of the size of the building.
o Commissioner Hoff that the building is intended for multi-tenant use.

Shannon Marklin, a real estate manager for corporate Tide, stated that the canopy is an added
convenience as protection from weather.

Ms. Marklin confirmed for Mayor Pro Tem Bordman:
e The company has 60 of these drive-ins across the United States;
e This drive-in would be the first Tide location in Michigan; and,
¢ Tide has also signed a lease for a drive-in in Shelby Township.
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e The parking lot would allow customers to enter from both Woodward and Davis
whether Tide occupies the end cap of the building or another business does.

e Transaction times average between thirty seconds and 2 minutes, and two cars could
be helped at any given time.

e On-site dry-cleaning would only be for the Birmingham location. The Shelby Township
location does its own dry-cleaning.

o A delivery van will be available to provide delivery service and will be parked at the
operator’s house every evening.

e According to a traffic study in Chicago, peak times yielded twelve cars per hour.

Planning Director Ecker confirmed for Commissioner Nickita that the canopy must be fully
attached to the building, but the method of attachment will be approved administratively during
the permitting process.

Commisioner Nickita expressed concern:
e That the Commission was not provided with information on the method of affixing the
canopy since it is a required part of the proposal; and
e That there is not sufficient information in the site plan regarding proximity to
residences, sidewalk connections, adjacent buildings, and the general neighborhood
layout.

Duane Barbat, property owner, explained to Commissioner Nickita that:
e There is a parking lot barrier between the building and the closest residents; and
e The lot is not owned by Mr. Barbat; and,
e If the canopy is approved, drawings by a State of Michigan engineer will be submitted to
the building department.

Commissioner Nickita expressed:
¢ Confidence in Mr. Barbat's plan based on his previous work in Birmingham; but
e That he still views this plan submission as incomplete.

Mr. Barbat replied that his company has not been asked to submit structural plans to the
Commission before.

Mr. Barbat told Commissioner Hoff:
e There is no plan to prevent left-turn exits onto Davis.
e The proposal is for two covered spaces to be serviced by employees, the total lease to
Tide is 3,000 sg. ft. contingent on the drive-in approval, and 2,000 sqg. ft. will be
dedicated to the cleaning plant, which may service other small operations in the future.

Planning Director Ecker noted that preventing left turns onto Davis was not a requirement put
forth by the Planning Board for approval of the plan.

Ms. Marklin explained to:

e Commissioner Hoff that environmentally-friendly Green Earth solvent and Tide
detergent would be used to process the dry-cleaning.
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e Mayor Pro Tem Bordman that the only 24/7 parts of the business are a drop-box in the
back and a kiosk in the front where a customer can pick up their dry-cleaning before or
after hours with a code.

Mr. Ken Platt, a resident on Davis, submitted a communication to the Commission expressing
opposition to the project.

Brian Fitzerman expressed his general approval of the plan, but added that he would like to see
e No left turn onto Davis;
e A STOP sign added to the exit onto Davis; and,
e The drop-box moved to the Woodward side, so as to not disturb the Davis-side
residents late at night.

Ms. Marklin addressed Mr. Fitzerman’s concerns by stating:
e There would be an additional drop-box on the Woodward side; and,
e Based on experience in other locations, if the drive-in spaces are occupied, customers
will park and enter the store, so queuing cars should not be an issue.

Ms. Marklin told Commissioner Hoff there are usually two to three employees at a time, with
five to seven employees working over the course of a day. Mr. Barbat added there is a side lot
for employee parking, leaving sufficient parking for customers.

There being no further comment, Mayor Harris closed the public hearing at 9:20 p.m.

Commissioner DeWeese noted the no left turn sign could be placed in future if necessary.

Commissioner Hoff expressed concern for the residents, and stated that it is important in
Birmingham to get the residents’ buy-in and respect.

Mr. Barbat stated that he has attended two meetings only seen two residents and one letter.

Mary McCray (1332 Davis) stated that she is concerned with left turns onto Davis, and the
potential need for overflow parking which might end up on Davis.

Commissioner Hoff expressed support for a no left turn sign in the parking lot.

Commissioner Nickita stated that he lives very close to this area, and that almost no other
businesses have parking lot signage preventing certain exits. He continued that businesses
busier than the proposed Tide dry-cleaner have not caused complaints of cut-through traffic,
and that adding the parking lot signage lacks both precedent and necessity based on other
examples.

MOTION: Motion by Commissioner DeWeese, seconded by Mayor Harris:

To approve the Final Site Plan and Special Land Use Permit to allow service to patrons in their
vehicles at 33353 Woodward Avenue — Tide Dry Cleaners as recommended by the Planning
Board on October 25, 2017. (Resolution appended to these minutes as Attachment A.)

VOTE: Yeas, 7
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Nays, 0
Absent, O

12-318-17 PUBLIC HEARING TO CONSIDER THE FINAL SITE PLAN AND
SPECIAL LAND USE PERMIT AMENDMENT FOR 250 & 280 E.
MERRILL — SALE OF ROJO AND SIDECAR RESTAURANTS

Mayor Harris opened the public hearing at 9:28 p.m.

Commissioner Sherman recused himself based on a conversation with the City Attorney.

Commissioner Nickita explained he has a personal connection to the issue as his son works at
one of the restaurants, but noted the City Attorney did not see this as a conflict of interest.

The Commission concurred.

From Planning Director Ecker’s report to City Manager Valentine dated November 27, 2017:
Under Article 6, section 6.02 (5) of the Zoning Ordinance, all existing establishments
with alcoholic beverage sales (on-premises consumption) require the approval of a
Special Land Use Permit (SLUP) Amendment upon a change in ownership.

On October 26, 2017, the owners of Rojo and Sidecar restaurants, Rojo Five, LLC,
submitted an application for a Final Site Plan and SLUP Amendment to allow for an
ownership change to sell the existing Rojo and Sidecar restaurants to Sidecar
Birmingham, LLC, which is owned solely by Stephen Simon. Because no changes are
proposed to the layout, design, name or operation of the existing Rojo or Sidecar
restaurants the City Attorney has directed this request for the transfer of ownership
proceed directly to the City Commission for review.

Planning Director Ecker reiterated that there are no proposed changes to the restaurants, and
the Commission usually fast-tracks these kinds of applications when a business with a SLUP
changes hands.

Applicant Stephen Simon confirmed for Commissioner Boutros:
e Mr. Simon has been general manager at both Rojo and Sidecar since their respective
inceptions;
He has been in the industry for about 14 years; and,
e He is aware that any proposed changes must be brought before the Commission per
the SLUP terms.

Mr. Simon told:
e Commissioner Hoff that he is only involved in Rojo’s Birmingham location.
e Mayor Harris that Mr. Simon owns no other assets under Sidecar LLC.

There being no further comment, Mayor Harris closed the public hearing at 9:34 p.m.

MOTION: Motion by Commissioner DeWeese, seconded by Commissioner Boutros:

1. To approve the Special Land Use Permit Amendment and Final Site Plan to allow the
sale of Rojo and Sidecar restaurants at 250 & 280 E. Merrill from Rojo Five, LLC to
Sidecar Birmingham, LLC., subject to execution of a Special Land Use Permit contract
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VOTE:

between Sidecar Birmingham, LLC and the City of Birmingham (Resolution appended to
these minutes as Attachment B);

AND
To authorize the Chief of Police to sign the MLCC Police Investigation Report (LC-1800)
and approving the liquor license transfer for The Sidecar Birmingham, LLC, that requests
a transfer of Class C License issued under MCL 436.1521(A)(1)(B) located at 250-280 E.
Merrill, Birmingham, Oakland County, Ml 8009;

AND
To approve, pursuant to Birmingham City Ordinance, the Resolution authorizing the City
Clerk to complete the Local Approval Notice at the request of The Sidecar Birmingham,
LLC approving the liquor license transfer request of The Sidecar Birmingham, LLC for the
transfer of a Class C License to be issued under MCL 436.1521 (A)(1)(B) located at 250-
280 E. Merrill, Birmingham, Oakland County, MI 48009.

Yeas, 6
Nays, 0
Absent, O
Recused, 1

12-319-17 PUBLIC HEARING TO CONSIDER 2018 PROGRAM YEAR

COMMUNITY DEVELOPMENT BLOCK GRANT APPLICATION

Mayor Harris opened the public hearing at 9:35 p.m.

Mayor Pro Tem Bordman let the public know that she is appointed by the Commission as a non-
voting liaison to NEXT. Because she does not vote in NEXT matters, she does not believe there
is a conflict of interest in her consideration of the NEXT request before the Commission.

The Commission concurred.

From Finance Director/Treasurer Gerber and Senior Accountant Burrick’s report to City Manager
Valentine dated November 22, 2017:

The purpose of the December 4, 2017 public hearing is to: receive citizen input regarding
the 2018 Program Year Community Development Block Grant (CDBG) program; make a
determination of eligible project(s) to be pursued; and determine the amount of funds to
be allocated to each project.

The City of Birmingham has been given a planning allocation of $32,020, which is the
same as last year's original allocation. Funding requests from NEXT (formerly the
Birmingham Area Seniors Coordinating Council (BASCC) have been received.

Under CDBG guidelines communities may only spend a maximum of 30% of their 2018
funding allocation on public service activities. Birmingham’s 30% totals $9,606 which is
the amount requested by NEXT in the public services category. NEXT’s request includes
$6,306 for yard services and $3,300 for senior services to defray the expenses involved
in the overall operations of NEXT’s outreach program. It is recommended that funding
for senior services and yard services be approved for this grant.

Mayor Harris called for comments from the public. There were no comments from the public.
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Finance Director/Treasurer Gerber explained to:
e Mayor Pro Tem Bordman that the $22,414 referenced in the report was allocated for
minor repairs on privately owned homes.
e Commissioner DeWeese that the City could spend up to the $22,414 grant amount on
minor home repairs.
¢ Commissioner Hoff that the City owns the tennis bubble, so retrofitting the doors is the
City’s responsibility, not the lessee’s.

There being no further comment, Mayor Harris closed the public hearing at 9:43 p.m.

MOTION: Motion by Commissioner Hoff, seconded by Commissioner Nickita:

To authorize the Finance Director/Treasurer to complete the 2018 Program Year Community
Development Block Grant application and conflict of interest certification and to authorize the
mayor to sign the application and conflict of interest certification and other documents resulting
from this application on behalf of the City and submit them to Oakland County. The project(s)
to be included in the application and the respective allocations of Community Development
Block Grant Funds are as follows:

APPROVED
2018
1. Public Services — Yard Services $ 6,306
2. Public Services — Senior Services 3,300
3. Remove Architectural Barriers —
Retrofit tennis bubble entrance doors to comply
with ADA standards 22,414
TOTAL $ 32,020

Mayor Harris called for comments from the public on the motion. There were no comments
from the public.

ROLL CALL VOTE: Yeas, Mayor Pro Tem Bordman
Commissioner Boutros
Commissioner DeWeese
Mayor Harris
Commissioner Hoff
Commissioner Nickita
Commissioner Sherman

Nays, None
Absent, None
12-320-17 SPECIAL EVENT REQUEST — KIDS HELPING KIDS WALK

From City Clerk Cherilynn Mynsberge’s report to City Manager Valentine dated November 20,
2017:
This is a special event application submitted by the Community House and Variety, The
Children’s Charity requesting permission to hold Kids Helping Kids Walk. This is planned
to offer 1 mile, 2 mile or 3 mile routes on sidewalks in the neighborhood of The
Community House. The event is planned for Sunday, April 29, 2018. Set up is from 7:00
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a.m. to 9:00 a.m. The event is scheduled to take place from 9:00 a.m. to 12:00 p.m.
Tear down is from 12:00 p.m. to 1:00 p.m.

Vice President of Philanthropy from the Community House, Jackie Mcintosh, was available to
answer questions.

Commissioner Sherman commented that in years past there have been issues with having
enough volunteers and keeping walkers on the sidewalk.

Ms. Mclntosh noted measures, including staggered start times, to keep participants out of the
road.

MOTION: Motion by Commissioner Sherman, seconded by Commissioner DeWeese:

To approve a request from the Community House and Variety, The Children’s Charity to hold
the Kids Helping Kids Walk on Sunday, April 29, 2018 on the sidewalks of the Community House
neighborhood streets, contingent upon compliance with all permit and insurance requirements
and payment of all fees and, further pursuant to any minor modifications that may be deemed
necessary by administrative staff at the time of the event.

VOTE: Yeas, 7
Nays, 0
Absent, 0
12-231-17 GENERAL INVESTMENT POLICY REVISIONS

From Finance Director Gerber’s report to City Manager Valentine dated November 22, 2017:
Investment of the City's public funds is restricted by Public Act 20 of 1943, as amended,
and further by the City’s General Investment Policy approved by the City Commission. The
Policy incorporates the provisions of state law, further restricts the types of securities that
can be purchased, places additional percentage limits on security types and issuers, and
limits maturities. The City’s non-discretionary investment advisor, Insight Investment,
reviews the parameters set forth in the Policy from time to time and may make
recommendations to revise the Policy when deemed prudent. The last revision to the policy
was in October 2011.

The investment advisor has reviewed the Policy and is recommending several minor
changes which would eliminate references to the General Investment Committee which is
no longer in existence and revisions to the definitions of investments that the City may
purchase. In addition, a change is proposed for Section 7.0 of the Policy and would permit
the City's investment advisor to perform the due diligence for the City when compiling a
listing of financial institutions that are approved for investment purposes. The revised
language would permit the investment advisor to utilize the investment advisor’s list of
broker/dealers when executing transactions on behalf of the City. This would benefit the
City by allowing the investment advisor access to a much larger group of approved broker
dealers, resulting in the opportunity of securing higher yielding securities for the City.
Several municipalities in Michigan have adopted the Insight Investment certification process
and recommended broker/dealer language: Ann Arbor, Auburn Hills, Livonia and townships
of Delta and West Bloomfield.
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Mary Donavan from Insight Investment was available to answer questions.

Finance Director Gerber clarified for Commissioner Hoff:
e Steve Gasper solely focuses on retirement investments for Birmingham, while Ms.
Donavan focuses on shorter-term investments.
e The General Investment Committee duplicated the duties Insight Investment performed
for the City, so it was dissolved.

Commissioner DeWeese requested that the word “settlement” be defined in the Glossary.

Ms. Donavan explained to Mayor Harris:
e Allowing Insight Investments to utilize a broader list of broker dealers ensures that the
City is getting the best execution value.
o The broker dealers Insight Investments would recommend are all part of a special list of
broker dealers who serve clients in the public sector.
e These broker dealers are not employed by Insight Investments.
Insight Investments does not benefit financially from the City’s choice of broker dealer.

MOTION: Motion by Commissioner Hoff, seconded by Commissioner Sherman:
To approve the changes to the City's General Investment Policy as outlined by Insight
Investment and recommended by Finance Director/Treasurer Gerber.

VOTE: Yeas, 7
Nays, 0
Absent, O
12-232-17 MULTI-MODAL TRANSPORTATION CONSULTING SERVICES

REQUEST FOR PROPOSALS — CONSULTANT RESPONSES
From the report to City Manager Valentine dated November 22, 2017 from Planning Director
Ecker, Operations Commander Grewe and City Engineer O'Meara:

In 2014, the City issued a Request for Proposals (RFP) seeking traffic engineering services,
supplemented with knowledge and understanding of designing and advising for multi-modal
transportation concepts, particularly in an urban setting. In September 2014, the firm of
Fleis and Vandenbrink (F&V) was selected as the City’s traffic consultant, and has acted as a
multi-modal transportation consultant to the Multi-Modal Transportation Board (MMTB) and
the City Commission. However, this contract expired.

On July 24, 2017, the City Commission directed staff to issue an RFP to seek qualified
consulting firms, and extended the previous contract with F&V for six months (through
January 23, 2018). The RFP was issued to solicit multi-modal transportation consulting
services to assist the MMTB and the City Commission in reviewing all transportation-related
projects, and responses were due by 4:00 p.m. on October 6, 2017.

One response was submitted by the deadline. The proposal received was from MKSK, in
partnership with F&V. The MKSK team proposes a team of urban designers, urban planners,
multi-modal transportation specialists, landscape architects and transportation professionals
to provide a comprehensive review of all transportation related projects in the City. The
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MKSK team proposes a 90 day period of startup activities, including training and education
for the MMTB, an audit of the Multi-Modal Transportation Plan, an assessment of the
MMTB'’s current process and protocol, and the preparation of an annual work plan for the
MMTB along with suggestions for improvements. The MKSK proposal also includes an hourly
fee schedule for each of the professionals that are available to assist the City of
Birmingham.

On October 19, 2017, the MMTB reviewed the RFP and the response from MKSK, in
partnership with F&V, and voted unanimously to recommend that the City Commission enter
into an agreement with the MKSK team to provide professional multi-modal transportation
consulting services to the City for a three year term.

Shortly after October 19, 2017, Mr. Labadie left F&V and will no longer be a member of the
MKSK team. Julie Kroll will be the project lead from F&V.

Commissioner Nickita asked Planning Director Ecker if she knew why there were not more
responses to the RFP.

Planning Director Ecker expressed hesitance to restate what she had heard from consulting
firms, but explained that through phone calls, an email, and general comments, she was given
the impression that some of the firms feel that Birmingham is difficult to work with, and that
the project requirements are onerous. One urban designer in particular said the requirements
did not make sense to them.

Planning Director Ecker confirmed for Commissioner Hoff that:
e Greenway was interested in working with the City, but that they could not find a traffic
engineering firm to partner with.
e The rates being quoted are industry-standard, and that City costs have gone up
because of the amount of work.
e This is a three-year professional services contract, so it is open-ended in terms of
hours.

Commissioner Hoff expressed concern at the length of the proposed contract, and Mayor Harris
stated that there is a termination provision in the contract that lets the City out of the contract
with ten days’ notice.

Planning Director Ecker told Commissioner Nickita that the RFP was posted on MITN and that it
was sent out to individual firms. She added that she could not recall sending the RFP to any
firms without offices in the region.

Brad Strader from MKSK explained that:

e The City could either contract with MKSK, which would in turn subcontract with F&V, or
contract with both directly.

e The MMTB has approved a two-way agreement between the City and MKSK.

e The fees before the Commission are MKSK fees, and F&V fees are already in F&V’s
contract.

e He performed training for Ann Arbor’s Transportation Board earlier this year, and MKSK
has presentations that could be modified to fit Birmingham MMTB topics.
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e While project urban designer Joe Nickol is based in Cincinnati, he comes into the Metro
Detroit area frequently for work.

e Mr. Shrader and Mr. Nickol will move forward with a context-sensitive approach, and Ms.
Kroll will provide supplemental engineering considerations as needed.

¢ He would likely meet with the Commission first to get their priorities, come back to them
with recommendations, and then proceed with the project in order to prevent
superfluous visits to the Commission.

Commissioner Nickita stressed that Birmingham would be approving this proposal based on the
understanding that Mr. Nickol will be heavily involved in the process.

Mr. Strader confirmed MKSK understands this is a priority for Birmingham, and MKSK is
committed to meeting it.

Ms. Kroll, engineer from F&V, stated her excitement about the team for this project, and
reported she has participated in every F&V project in Birmingham for the last 2 ¥% years.

Commissioner Nickita said he is encouraged by the direction in which the process is going and
expects the Commission to monitor the process closely since there are many moving parts.

Mayor Harris stated he would like both MKSK and F&V to be parties to the contract with the
City.

MOTION: Motion by Commissioner DeWeese, seconded by Commissioner Boutros:

To approve the recommendation of the Multi-Modal Transportation Board and enter into an
agreement with the MKSK/Fleis & Vandenbrink team to provide professional multi-modal
transportation consulting services to the City of Birmingham for a three year term, to be
payable from account #202-449.007-804.0100. Further, to direct the Mayor and City Clerk to
sign the agreement on behalf of the City.

VOTE: Yeas, 7
Nays, 0
Absent, O
12-233-17 SOUTH ETON ROAD — MAPLE ROAD TO 14 MILE ROAD — MULTI-

MODAL TRANSPORTATION BOARD RECOMMENDATIONS
From the report to City Manager Valentine dated November 22, 2017 from Planning Director
Ecker, Operations Commander Grewe and City Engineer O'Meara:

In 2016, the City Commission appointed an Ad Hoc Rail District Committee to study the
Rail District with respect to parking and traffic issues. A final report was received by the
Commission in December of last year. Since several of the Committee’s recommendations
had to do with the commercial section of S. Eton Rd., the Multi-Modal Transportation
Board (MMTB) first focused on the segment from Maple Rd. to Lincoln Ave. In August of
this year the MMTB endorsed a series of recommendations for three portions of that
segment: Maple Road to Yosemite Boulevard, Yosemite Boulevard to Villa Avenue and Villa
Avenue to Lincoln Avenue.
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With the grand opening of Whole Foods at 2100 E. Maple Road planned for October
2017, the City Commission focused on improvements suggested for the north block of S.
Eton Road at Maple Road. No action has yet been taken.

Subsequently the MMTB studied the section of S. Eton Road from Lincoln Avenue to 14
Mile Road. After reviewing 12 different cross-sections designed to provide improved
facilities for pedestrians and bicyclists, as well as reduced traffic speeds, a preferred
cross-section was advertised by postcard and posted on the City's website. The
preferred option proposed bump-outs at each intersection, as well as an 8 ft. wide bi-
directional bike lane on the west side parkway, using the large green space that exists in
the public right-of-way.

Following a public hearing at the MMTB'’s regular meeting of November 2, 2017, the MMTB
approved a recommendation for the segment between Lincoln Avenue. and 14 Mile Road.

City Engineer O'Meara presented aerial photography as the background for the plans for the
entire S. Eton Road corridor, and provided commentary on the discussions which influenced the
final decisions of the MMTB.

City Engineer O'Meara presented the proposed construction sequence and costs:

Segment Pedestrian Bicycle
Improvements | Improvements
Maple to Yosemite (not including pedestrian island) $49,600 $400
Yosemite to Villa $164,600 $14,600
Villa to Lincoln $467,500 $158,900
South of Lincoln to 14 Mile $554,200 $275,900
TOTAL Maple to Lincoln $681,700 $173,900
TOTAL South of Lincoln to 14 Mile $554,200 $275,900
TOTAL Maple to 14 Mile $1,235,900 $449,800

PROJECT GRAND TOTAL = $1,685,700

City Engineer O’Meara continued, in order to assist in paying for this work, it is
recommended that the City apply for federal funding through the Transportation Alternatives
Program (TAP). The deadline to apply for funding is March 2018, with the City receiving
notification if they were successful in July 2018. The City could then budget for its share of
the project for fiscal year 2019/2020, and build the project as soon as late summer, 2019.
The grant would pay for 80% of the construction costs. The City would be responsible for
the remaining 20% match, as well as 100% of engineering and design costs. Using the
numbers above, it is estimated that the City’s share for the entire project would be $499,000.

City Engineer O’Meara also commented that if the grant is not awarded, other than a special
assessment for sidewalks between Yosemite Blvd. and Villa Ave., the only funding source for
this project would be the Major Streets Fund. Currently, the Major Street Fund requires a
contribution from the General Fund to pay for annual expenses, therefore, the General Fund
would be the main source of funding for this project.
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Planning Director Ecker offered summary comments.

City Engineer O'Meara explained to Mayor Pro Tem Bordman:
o Leaf removal will be handled by asking residents to put their leaves on the other street,
since they are all corner houses, instead of into the bicycle path; and,
e In light snow, snow removal from the bicycle path will not be an issue, but in heavier
snows it may be because the snow from the street will be pushed into the bicycle path.

Planning Director Ecker commented that snow could be removed from the bicycle path in these
circumstances after priority areas in the city are plowed.

Planning Director Ecker explained to Mayor Pro Tem Bordman that 27 different types of
separators were considered by the MMTB, and the proposed option was found to be the best
balance between environmental aesthetics and utility.

Commissioner DeWeese pointed out that snow plowing equipment that could be used in the
bicycle lanes would also be useful for Old Woodward after the upcoming construction is
complete.

Commissioner Nickita stated:

e Areas in Ferndale and around Little Cesar's Arena have installed vertical white separators
and other installations similar to the non-motorized options being considered for
Birmingham; and,

e Birmingham could integrate some of the installations being seen in other Metro Detroit
areas if the City wants to adhere to the emerging visual regional standard.

Commissioner Hoff stated if this proposal looked more like Lincoln, she would be more
supportive of it. She stated:

e She supports the narrowing of Eton, the bump-outs, and the crosswalks.

e She does not support the green painting of the bicycle path.

e She is concerned about the potential difficulty for cars backing out of driveways on Eton.

Planning Director Ecker stated there is a larger buffer area and better sight lines on Eton with
this proposal than there are now.

Commissioner DeWeese stated his support for the proposal.

Commissioner Nickita said:

¢ The proposal addresses many concerns regarding pedestrian and bicyclist safety that
have emerged from this area over the last few years.

¢ If Birmingham continues to invest in its bicycle infrastructure, more people will utilize it.

e Birmingham may receive up to 80% of the costs for the project in TAP grant money.

¢ If Birmingham does not receive the grant money immediately for the project, the City
could make some interim changes with paint in the style of what has been done in
Ferndale and Downtown.
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e Painting in the interim would allow the Commission to study the proposed changes
further before physically implementing them, and then to pursue grant money on the
basis of the study’s conclusions.

Mayor Pro Tem Bordman voiced support for Commissioner Nickita's proposal to test some of the
ideas with paint.

Mayor Harris agreed with Mayor Pro Tem Bordman.

City Engineer O’'Meara and Planning Director Ecker confirmed for Mayor Harris that the TAP
grant is approved either in toto or not at all. Planning Director Ecker offered that a similar
proposal in Dearborn was funded previously.

Commissioner Boutros stated his support of Commissioner Nickita's proposal.

Commissioner DeWeese said he would like to see City Engineer O'Meara come back to the
Commission in spring 2018 to present the options for testing the concepts with paint.

Commissioner Sherman stated that other materials are also welcome for creating a test case.

Commissioner Nickita pointed out the test case will need to be revisited if the City receives the
TAP grant in 2018.

MOTION: Motion by Commissioner DeWeese, seconded by Commissioner Bordman:

To approve the recommendations of the Multi-Modal Transportation Board for S. Eton Rd. from
Maple Rd. to 14 Mile Rd. for pedestrian and bicycle improvements throughout the corridor in
concept, as outlined below:

A. Maple Rd. to Yosemite Blvd.:
1. Relocate the west side curb for the entire block from its current location to a
point three feet closer to the center of the road, thereby allowing the west
side sidewalk to be rebuilt at 8 feet wide.

2. Install an enhanced, larger sidewalk ramp area at the southeast corner of Maple
Rd.

3. Install sharrows in both directions on the existing travel lanes.

AND
B. Yosemite Blvd. to Villa Ave.:

1. Relocate the curbs on both sides of the street to create a two-lane street with
15 foot travel lanes. Parking shall be removed from both sides of the street.

2. Install a 4 ft. wide parkway between the sidewalks and the new curb, and

install new street trees, at a spacing of 40 ft. each.

3. Install 6.5 to 8 ft. wide sidewalks on both sides of the street.
4. Install sharrows in both directions on the existing travel lanes.
AND
C. Villa Ave. to Lincoln Ave.:
1. Remove parking on the west side of the street, to be replaced with an 8.5 ft.
wide bi- directional bike lane and a 1.5 ft. buffer with raised markers.
2. Install a 3 ft. wide painted buffer between the northbound travel lane and the
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parking lane (on the east side of the street).
Install curbed bump-outs at marked pedestrian crosswalks on the east side of
the street, at the intersections of Villa Ave., Hazel St., Palmer Ct., Bowers
St., Holland Ave., Webster Ave., Cole Ave., and Lincoln Ave.
Install green marked bicycle crossings on the western leg of the intersections
of Villa Ave., Hazel St., Bowers St., Haynes St., Holland Ave., Webster Ave.,
Cole Ave., and Lincoln Ave.

AND

D. South of Lincoln Ave. to 14 Mile Rd.:

1.

2.

Install an 8 ft. wide on-street parking lane on the west side of the street,
separated from traffic with a solid line, with 24-hour parking permitted;
Install a double yellow centerline for S. Eton Rd. to create two 10 ft. wide
travel lanes (on the east side of the street) for vehicles;
Install an 8 ft. wide bi-directional bike lane 2 ft. from the back of curb on the
west side of S. Eton Rd.;
Maintain a 2 ft. wide landscaped buffer between the on-street parking lane and
the bike lane;
Install curb bump-outs and crosswalks at the intersections of Melton Rd.,
Humphrey Ave., Sheffield Rd., and Bradford Rd., as noted on the attached plan;
Install green marked bicycle crossings on the western leg of the intersections of
Lincoln Ave., Melton Rd., Humphrey Ave., Sheffield Rd., and Bradford Rd., as
noted on the attached plan.

The City shall assume responsibility for the maintenance of the 8 ft. bike lane.

AND

Further, to direct staff to apply for federal funding for these improvements through the
Transportation Alternatives Program administered by the Michigan Dept. of Transportation, and
report back to the Commission when status of the grant for the 2018 application has been

determined.

AND

To proceed with a traffic study of the Maple Rd. intersection in the spring of 2018, with truck
turning movements quantified, for further review by the Multi-Modal Transportation Board, and
a final recommendation to the City Commission.

VOTE: Yeas, 6
Nays, 1 (Hoff)
Absent, O
\ VIl. REMOVED FROM CONSENT AGENDA
The items removed were discussed earlier in the meeting.
\ VIIl. COMMUNICATIONS
None.
‘ IX. OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA
None.
| X.  REPORTS
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12-234-17 COMMISSIONER REPORTS

The City Commission will appoint two resident members to the Public Arts Board on January 8,
2018, and will appoint one alternate member to the Board of Zoning Appeals on January 22,
2018.

12-235-17 COMMISSIONER COMMENTS

Commissioner Nickita reiterated the need for a more detailed site plan for the proposed Tide
dry-cleaners, and stated he would like a mandate that site plans are sufficiently detailed in the
future.

Planning Director Ecker stated the ordinance can be changed to require more details.

Commissioner Nickita requested that the Planning Board examine what details should be
required in a site plan, and those findings should be added to the ordinance.

The Commission and City Manager Valentine concurred, and City Manager Valentine stated he
would pass the direction onto the Planning Board.

Commissioner Nickita echoed Mayor Pro Tem Bordman’s concerns about revising some of the
crosswalks downtown. He stated he would like to see:
e The timing of crosswalks and lights revisited as Old Woodward is updated.
e Buttons removed from crosswalks in order to make the intersections more pedestrian
friendly.

Mayor Pro Tem Bordman clarified her concerns stand, and the issue was broached with her via
an article sent by a constituent.

The Commission concurred that the downtown core crosswalks should be reviewed. City
Manager Valentine said he would have the MMTB take a look at the issue.

12-236-17 CITY STAFF REPORTS
The Commission received the Parking Utilization Report as submitted by City Engineer O'Meara.

XI.

ADJOURN

Mayor Harris adjourned the meeting at 11:21 p.m.

J. Cherilynn Mynsberge, City Clerk
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

ATTACHMENT A
TIDE DRY CLEANERS
33353 WOODWARD
SPECIAL LAND USE PERMIT
DRIVE-IN FACILITY
2017

Tide Dry Cleaners applied for a Special Land Use Permit to allow the construction
of a garment service facility with a drive-in facility to service patrons in their
vehicles at 33353 Woodward Avenue on October 25", 2017, such application
having been filed pursuant to Article 7, section 7.34 of Chapter 126, Zoning, of the
City Code;

The land for which the Special Land Use Permit is sought is located on the
west side of Woodward between Davis and Smith;

The land is zoned B2B, General Business, which permits a drive—in facility with
a Special Land Use Permit;

Article 7, section 7.34 of Chapter 126, Zoning requires a Special Land Use Permit
to be considered and acted upon by the Birmingham City Commission, after
receiving recommendations on the site plan and design from the Planning
Board for the proposed Special Land Use;

The applicant submitted an application for a Special Land Use Permit and Final
Site Plan to operate a drive-in facility at Tide Dry Cleaners;

The Planning Board on October 25", 2017 reviewed the application for the
Special Land Use Permit and Final Site Plan and recommended approval with the
following conditions:

1. The total square footage of signage must be reduced to 108 sq. ft.
or less;
2. The canopy must be attached to the building.

The applicant has agreed to comply with all of the conditions for approval
recommended by the Planning Board on October 25M 2017;

NOW, THEREFORE, BE IT RESOLVED, That the Birmingham City Commission finds the

standards set forth in the City Code have been met and the Tide Dry Cleaners
application for a Special Land Use Permit and Final Site Plan authorizing the
addition of a drive-in facility is hereby approved with the following conditions:

1. The total square footage of signage must be reduced to 108 sq. ft.
or less; and
2. The canopy must be attached to the building.
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BE IT FURTHER RESOLVED, That failure to comply with any of the above conditions shall
result in termination of the Special Land Use Permit.

BE IT FURTHER RESOLVED, Except as herein specifically provided, Tide Dry Cleaners and its
heirs, successors, and assigns shall be bound by all ordinances of the City
of Birmingham in effect at the time of the issuance of this permit, and as they
may be subsequently amended. Failure of Tide Dry Cleaners to comply with
all of the ordinances of the city may result in the Commission revoking this
Special Land Use Permit.

I, J. Cherilynn Mynsberge, City Clerk of the City of Birmingham, Michigan, do hereby certify
that the foregoing is a true and correct copy of the resolution adopted by the Birmingham City
Commission at its regular meeting held on December 4™, 2017.

J. Cherilynn Mynsberge, City Clerk
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

ATTACHMENT B

12-318-17
ROJO AND SIDECAR
RESTAURANTS 250 & 280 E.
MERRILL
SPECIAL LAND USE PERMIT
AMENDMENT 2017

Rojo Five, LLC has filed an application pursuant to Article 7, section 7.34 of
Chapter 126, Zoning, of the City Code to sell Rojo and Sidecar restaurants to
Sidecar Birmingham, LLC and continue to operate the said restaurants with
alcoholic beverage sales for on-premises consumption under Chapter 126,
Zoning, of the City Code;

The land for which the Special Land Use Permit is sought is located on the south
side of E. Merrill between Pierce and S. Old Woodward;

The land is zoned B-4 and D-4, and is located within the Downtown Birmingham
Overlay District, which permits restaurants with alcoholic beverage sales for on-
premises consumption with a Special Land Use Permit;

Article 7, section 7.34 of Chapter 126, Zoning requires a Special Land Use Permit
to be considered and acted upon by the Birmingham City Commission;

No site plan or design changes are proposed to the existing Rojo restaurant at 250
E. Merrill or Sidecar restaurant at 280 E. Merrill;

The owner owner of Rojo and Sidecar restaurants, Rojo Five, LLC is now requesting
approval of the Birmingham City Commission to allow a transfer in ownership of the
existing restaurants to Sidecar Birmingham, LLC;

The Birmingham City Commission has reviewed Rojo and Sidecar's Special Land
Use Permit Amendment application and the standards for such review as set forth
in Article 7, section 7.36 of Chapter 126, Zoning, of the City Code;

NOW, THEREFORE, BE IT RESOLVED, The Birmingham City Commission finds the standards

imposed under the City Code have been met, subject to the conditions below, and
that Rojo and Sidecar restaurants’ application for a Special Land Use Permit
Amendment authorizing a transfer of ownership of an existing establishment with
alcoholic beverage sales (on-premises consumption) at 250 & 280 E. Merrill in
accordance with Chapter 10, Alcoholic Liquors, is hereby approved;

BE IT FURTHER RESOLVED, That the City Commission determines that to assure continued

compliance with Code standards and to protect public health, safety, and welfare,
this Special Land Use Permit is granted subject to the following conditions:
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1. Rojo and Sidecar restaurants shall abide by all provisions of the Birmingham
City Code;

2. The Special Land Use Permit may be cancelled by the City Commission
upon finding that the continued use is not in the public interest; andRojo
and Sidecar restaurants enter into a contract with the City outlining the
details of the operation of the restaurants.

BE IT FURTHER RESOLVED, That failure to comply with any of the above conditions shall result in
termination of the Special Land Use Permit.

BE IT FURTHER RESOLVED, Except as herein specifically provided, Rojo and Sidecar restaurants
and their heirs, successors, and assigns shall be bound by all ordinances of the City
of Birmingham in effect at the time of the issuance of this permit, and as they may
be subsequently amended. Failure of Rojo and Sidecar restaurants to comply with
all the ordinances of the city may result in the Commission revoking this Special
Land Use Permit.

I, Cherilynn Mynsberge, City Clerk of the City of Birmingham, Michigan, do hereby certify that the
foregoing is a true and correct copy of the resolution adopted by the Birmingham City Commission
at its regular meeting held on December 4, 2017.

J. Cherilynn Mynsberge, City Clerk
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City Of Birmingham Meeting of 12/11/2017
Warrant List Dated 12/06/2017
Check Number Early Release Vendor # Vendor Amount
254671 * 000900 37TH DISTRICT COURT 600.00
254672 * 002397 43RD DISTRICT COURT 500.00
254673 * 000855 48TH DISTRICT COURT 100.00
254674 * 000855 48TH DISTRICT COURT 100.00
254675 * 000855 48TH DISTRICT COURT 425.00
254676 * 000855 48TH DISTRICT COURT 100.00
254677 * 000855 48TH DISTRICT COURT 100.00
254678 * 000855 48TH DISTRICT COURT 18.00
254679 * 000855 48TH DISTRICT COURT 726.00
254680 * 000855 48TH DISTRICT COURT 100.00
254681 * 000855 48TH DISTRICT COURT 500.00
254682 * 000855 48TH DISTRICT COURT 90.00
254683 * 000855 48TH DISTRICT COURT 750.00
254684 * 000855 48TH DISTRICT COURT 100.00
254685 * 000855 48TH DISTRICT COURT 387.00
254686 * 000855 48TH DISTRICT COURT 100.00
254687 * 000855 48TH DISTRICT COURT 375.00
254688 002284 ABEL ELECTRONICS INC 85.00
254689 005686 ADVANCED MARKETING PARTNERS INC 1,228.83
254690 007432 ATR COMPRESSOR ENERGY SYSTEMS, INC. 233.75
254691 * 006324 ALTA CONSTRUCTION EQUIPMENT LLC 11,395.00
254692 007033 APPLIED IMAGING 8,772.58
254693 000500 ARTECH PRINTING INC 236.00
254694 * 006759 AT&T 119.93
254695 * 006759 AT&T 153.92
254696 * 007216 AT&T 89.82
254698 007345 BEVERLY HILLS ACE 22.31
254699 008503 BIRDIE IMAGING SUPPLIES, INC 889.20
254700 * 000157 BOB ADAMS TOWING INC. 55.00
254701 004244 BOLYARD LUMBER 21.10
254702 003526 BOUND TREE MEDICAL, LLC 150.35
254703 003786 C & G PUBLISHING INC. 106.00
254704 * MISC CATHERINE BEER 563.22
254705 008305 CBT NUGGETS LLC 1,798.20
254706 * 000444 CDW GOVERNMENT INC 2,629.49
254707 008243 CHARTER TOWNSHIP OF BLOOMFIELD 35.72
254708 000603 CHEMCO PRODUCTS INC 652.00
254709 000605 CINTAS CORPORATION 126.78
254710 004188 COFFEE BREAK SERVICE, INC. 428.00
254711 * 007625 COMCAST 410.88
254712 * 007774 COMCAST BUSINESS 655.84
254713 * 008644 CONSUMERS ENERGY 1,080.00
254714 008512 COOL THREADS EMBROIDERY 662.93
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City Of Birmingham Meeting of 12/11/2017
Warrant List Dated 12/06/2017
Check Number Early Release Vendor # Vendor Amount
254715 000956 DELTA TEMP INC 1,350.10
254716 * MISC DEREK BENZ 681.08
254717 * 007980 CURTIS DAVID DICHO 286.00
254718 008641 DINGES FIRE COMPANY 23.73
254719 000565 DORNBOS SIGN & SAFETY INC 57.91
254720 000190 DOWNRIVER REFRIGERATION 57.18
254721 * 000179 DTE ENERGY 158.05
254722 000493 ED RINKE CHEVROLET BUICK GMC 75.86
254723 008308 ERADICO PEST SERVICES 38.00
254724 001361 ERIE LANDMARK CO 165.59
254725 * 004514 FEDEX OFFICE 19.60
254726 000920 GLOBAL EQUIPMENT COMPANY INC 613.68
254727 * 004604 GORDON FOOD 222.50
254728 000243 GRAINGER 106.60
254729 001047 GRAYWOLFEF PRINTING 66.79
254730 * MISC GREAT LAKES CUSTOM BUILDER LLC 10,954.48
254731 * 008382 GREAT LAKES PORTABLE STORAGE LLC 169.00
254732 001531 GUNNERS METER & PARTS INC 1,395.00
254733 001672 HAYES PRECISION INC 61.00
254734 000340 INDUSTRIAL BROOM SERVICE, LLC 909.90
254735 002407 J & B MEDICAL SUPPLY 680.00
254736 000261 J.H. HART URBAN FORESTRY 10,157.51
254737 000186 JACK DOHENY COMPANIES INC 261.75
254738 008612 JADE STRATEGIES 1,000.00
254739 * MISC JILL MILLER 483.09
254740 003458 JOE'S AUTO PARTS, INC. 378.65
254741 * 007002 SHON JONES 107.10
254742 007423 K/E ELECTRIC SUPPLY 81.00
254743 * 007827 HATILEY R KASPER 130.00
254744 004088 KGM DISTRIBUTORS INC 293.00
254745 * 005327 L3 TECHNOLOGIES, INC. 290.00
254746 001456 MICHIGAN ASSESSORS ASSOCIATION 100.00
254747 001387 MICHIGAN MUNICIPAL LEAGUE 560.00
254748 005024 MIDWEST GLASS FABRICATORS, INC 128.92
254749 000230 MIKE SAVOIE CHEVROLET INC 29.51
254750 * 007306 MARK MISCHLE 100.00
254751 007163 MOBILE HEALTH RESOURCES 1,024.00
254752 * 008566 NATURAL SAND COMPANY INC 9,785.40
254753 * 008566 NATURAL SAND COMPANY INC 1,200.00
254754 001194 NELSON BROTHERS SEWER 180.00
254755 * 007856 NEXT 2,625.00
254756 001864 NOWAK & FRAUS ENGINEERS 13,934.00
254757 006359 NYE UNIFORM COMPANY 737.46



City Of Birmingham Meeting of 12/11/2017
Warrant List Dated 12/06/2017
Check Number Early Release Vendor # Vendor Amount
254758 002853 OAKLAND COMMUNITY COLLEGE 6,000.00
254759 * 000477 OAKLAND COUNTY 1,164.19
254760 004370 OCCUPATIONAL HEALTH CENTERS 538.25
254761 * 000481 OFFICE DEPOT INC 849.86
254762 001626 OXFORD OVERHEAD DOOR SALES CO. 729.50
254763 001325 P.K. CONTRACTING INC 772.50
254764 006625 PACIFIC TELEMANAGEMENT SERVICES 78.00
254765 006027 PENCHURA, LLC 209.30
254766 * 001753 PEPSI COLA 1,017.89
254767 008643 PERFORMANCE TOLL LINE CENTER 403.24
254768 007368 PHASE FOUR INVESTIGATIONS 1,620.00
254769 000486 PLANTE & MORAN PLLC 3,809.70
254770 008269 PREMIER SAFETY 159.29
254771 006697 PROGRESSIVE IRRIGATION, INC 8,375.00
254772 004476 QUALITY FIRST AID AND SAFETY INC. 162.40
254773 * 008342 RAIN MASTER CONTROL SYSTEMS 29.85
254774 008633 RESCUE WIPES, LLC 105.00
254775 000495 ROCHESTER LAWN EQUIPMENT CENTER INC 124.57
254776 001181 ROSE PEST SOLUTIONS 71.00
2547717 * 002911 RUTH ROWLAND 92.77
254778 000218 ROYAL OAK P.D.Q. LLC 244 .46
254779 000221 RUSSELL HARDWARE COMPANY 11.12
254780 * MISC SEAN MCKEON 662.42
254781 007142 SHERWIN-WILLIAMS COMPANY 137.52
254782 * 007882 MICHAEL SIMPSON 177.97
254783 000254 SOCRRA 61,960.00
254784 007907 SP+ CORPORATION 2,350.00
254785 001363 SPECMO ENTERPRISES, INC 205.00
254786 008642 STATE OF MICHIGAN 250.00
254787 * MISC STREAMCO INC 901.85
254788 005238 SUNTEL SERVICES 3,761.50
254789 * 008507 SUPERFLEET MASTERCARD PROGRAM 262.27
254790 * MISC TERESA M EVOLA LLC 329.52
254791 002037 TOTAL ARMORED CAR SERVICE, INC. 714.83
254792 004320 TRI-COUNTY POWER RODDING, INC 260.00
254793 008632 TURNOUT RENTAL 375.00
254794 007706 UTEC 208.20
254795 * 000158 VERIZON WIRELESS 138.05
254797 * 000158 VERIZON WIRELESS 194.43
254798 * 000158 VERIZON WIRELESS 194.43
254799 * 000158 VERIZON WIRELESS 504.16
254800 * 000158 VERIZON WIRELESS 866.51
254801 * 000158 VERIZON WIRELESS 1.18



City Of Birmingham Meeting of 12/11/2017

Warrant List Dated 12/06/2017

Check Number Early Release Vendor #

Vendor Amount

254802 008439 WAYNE ENGINEERING 70,520.00
254803 * 007894 BRENDA WILLHITE 295.00
254804 000306 WOLVERINE CONTRACTORS INC 1,993.25
Sub Total Checks: $273,182.27

Sub Total ACH: $120,393.39

Grand Total: $393,575.66

All bills,

invoices and other evidences of claim have been audited and approved for payment

Mk Lt

Mark Gerber
Finance Director/ Treasurer

*-Indicates checks released in advance and prior to commission approval in order to avoid penalty

or to meet contractual agreement/obligation.



City of Birmingham
ACH Warrant List Dated 12/06/2017

12/11/2017

Transfer Transfer

Vendor Name Date Amount
Birmingham Schools 11/30/2017 39,231.10
Oakland County Treasurer 11/30/2017 60,340.30
Automated Benefit Services, Inc. 12/4/2017 20,821.99
TOTAL 120,393.39
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A Walkable Community

%ﬂmmgham MEMORANDUM
‘\ ettt

Planning Division

DATE: December 4, 2017

TO: Joseph A. Valentine, City Manager

FROM: Jana L. Ecker, Planning Director

Re: Set Public Hearing for a Special Land Use Permit Amendment and Final

Site Plan for 1669 W. Maple, First Presbyterian Church

First Presbyterian Church is located on the south side of W. Maple between Pleasant and
Larchlea Dr. They are proposing to install a replacement ground sign in front of the Church
building and two directional signs. As a result of this new signage, the applicant requires an
amendment to their existing Special Land Use Permit (SLUP), which was originally approved on
May 13, 1991. Prior to the consideration of a SLUP Amendment, the City Commission refers the
Site Plan and Design Review to the Planning Board.

On November 29, 2017, the Planning Board reviewed the proposed SLUP Amendment for the
new signage, and voted to recommend approval of the Final Site Plan and Special Land Use
Permit to the City Commission to allow the installation of a sign in front of the church building
and a non-illuminated directional sign on Pleasant with the following condition:

1. The applicant must verify that the location of the directional sign along W. Maple Rd.
is on private property or move the location to private property.

Thus, the Planning Division requests that the City Commission set a public hearing date for
January 22, 2018 to consider an application for a Special Land Use Permit (“SLUP")
Amendment and Final Site Plan for 1669 W. Maple.

SUGGESTED ACTION:

To set a public hearing date for January 22, 2018 to consider an application for a Special Land
Use Permit Amendment and Final Site Plan for First Presbyterian Church at 1669 W. Maple.
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

1669 W. MAPLE
FIRST PRESBYTERIAN CHURCH
SPECIAL LAND USE PERMIT AMENDMENT
2018

The First Presbyterian Church originally applied for and received a Special Land
Use Permit on September 8, 1987 to allow for the resurfacing, lighting and
landscaping of the parking lot at 1669 West Maple Road, such application having
been filed pursuant to the former Section 126-477 of the City Code;

The land for which the Special Land Use Permit Amendment is sought is located
on the south side of West Maple Road between Larchlea and Pleasant Streets;

THE LAND IS ZONED R-1A, Single Family Residential, which permits a church
with a Special Land Use Permit;

Article 7, section 7.34 of Chapter 126, Zoning requires a Special Land Use Permit
to be reviewed by the Birmingham City Commission at such time that any
addition to or change in the building or improvements on the parcel of land is
proposed or the use of the property is altered;

The applicant submitted an application for a Special Land Use Permit
Amendment and Final Site Plan Review to construct an illuminated ground sign
and non-illuminated directional sign;

All conditions of the previously approved 1989, 1990, 1991, 1992, 1994, 1995,
1996, 1997 and 2002 Special Land Use Permit Amendments be continued as part
of this Special Land Use Permit Amendment;

The Planning Board on November 29, 2017 reviewed the application for a Special
Land Use Permit Amendment and Final Site Pla and recommended approval of
the application with the following condition:

1. The applicant must verify that the location of the directional sign along W.
Maple Rd. is on private property or move the location to private property.

The applicant has agreed to comply with the condition of approval recommended
by the Planning Board;

The Birmingham City Commission has reviewed the First Presbyterian Church’s
Special Land Use Permit Amendment application as well as the standards for
such review, as set forth in Article 7, section 7.36 of Chapter 126, Zoning, of the
City Code;

NOW, THEREFORE, BE IT RESOLVED, The Birmingham City Commission finds the standards

imposed under the City Code have been met and the First Presbyterian Church’s
application for a Special Land Use Permit Amendment and Final Site Plan Review
allowing the installation of new signage is hereby approved;



BE IT FURTHER RESOLVED, That the City Commission determines that to assure continued
compliance with Code standards and to protect the public health, safety and
welfare, this Special Land Use Permit Amendment is granted subject to the
following conditions:

1. First Presbyterian Church shall abide by all provisions of the Birmingham
City Code; and
2. The Special Land Use Permit may be canceled by the City Commission

upon finding that the continued use is not in the public interest.

BE IT FURTHER RESOLVED, That failure to comply with any of the above conditions shall result in
termination of the Special Land Use Permit.

MAY IT BE FURTHER RESOLVED that the First Presbyterian Church and its heirs, successors and
assigns shall be bound by all ordinances of the City of Birmingham in effect at
the time of the issuance of this permit, and as they may subsequently be
amended. Failure of the First Presbyterian Church to comply with all the
ordinances of the city may result in the Commission revoking this Special Land
Use Permit.

I, Cherilynn Mysnberge, City Clerk of the City of Birmingham, Michigan do hereby certify that
the foregoing is a true and correct copy of the resolution by the Birmingham City Commission at
its regular meeting held on January 22, 2018.

Cherilynn Mysnberge, City Clerk
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A Walkable Commaumity

M&imingham MEMORANDUM
‘\

Planning Department

DATE: November 21, 2017
TO: Planning Board Members
FROM: Matthew Baka, Senior Planner

APPROVED: Jana Ecker, Planning Director

SUBJECT: Final Site Plan Review & Special Land Use Permit Amendment,
1669 W. Maple — First Presbyterian Church

Executive Summary

First Presbyterian Church is located on the south side of W. Maple between Pleasant and
Larchlea Dr. They are proposing to install a replacement ground sign in front of the
Church building and two directional signs. As a result of this new signage, the petitioner
will require an amendment to their existing Special Land Use Permit (SLUP). Prior to the
consideration of a SLUP Amendment, the City Commission refers the Site Plan and
Design Review to the Planning Board. Should Planning Board approval be granted, a
public hearing will be held by the City Commission to consider whether or not to grant
the proposed Special Land Use permit (SLUP) Amendment.

This parcel of land is zoned R1A, Single Family Residential District. Churches are a
permitted use in the R1A District, subject to Special Land Use regulations. The Church
originally received a Special Land Use Permit on May 13, 1991.

1.0 Land Use and Zoning
1.1 Existing Land Use - The existing site is currently used as a Church. The land

uses surrounding the site are single family residential, Neighborhood
Business, and Office.

1.2 Existing Zoning — The Church is currently zoned R1A, Single Family
Residential, and has a valid Special Land Use Permit which was originally
granted on May 13, 1991.

1.3 Summary of Land Use and Zoning - The following chart summarizes existing
land use and zoning adjacent to and/or in the vicinity of the subject site.




North South East West
Existing Land | Single Family Office/Parking Commercial Single Family
Use Residential Residential
Existing R2, Single 01, Office and B1, R1A, Single
Zoning Family P, Parking Neighborhood Family
District Residential Business Residential
2016
Regulating NA NA NA NA
Plan

Setback and Height Requirements

No changes are proposed to existing building or site with the exception of the
proposed signage. Sign requirements are discussed further in section 7.0, Sign

3.1  Screening — No changes are proposed.

Screening and Landscaping

Parking, Loading and Circulation

4.1 Parking - No changes are proposed.

Loading — No changes are proposed.

Circulation — No changes proposed.

Landscaping — No changes are proposed.

Signage lighting is detailed in the signage section below.

2.0

Review.
3.0

3.2
4.0

4.2

4.3
5.0 Lighting
6.0

Departmental Reports

6.1 Engineering Division — No concerns had been received at the time of this

report.

6.2

the time of this report.

6.3 Fire Department — No concerns.

Department of Public Services — No comments had been received at




7.0

8.0

6.4 Police Department — No concerns.

6.5 Building Division — No comments had been received at the time of this
report.

Sign Review

The Birmingham Sign Ordinance allows for one ground sign with 20 square feet
of signage per side. The applicant is proposing one sign, located in front of the
Church on W. Maple. The total amount of signage proposed per side on the sign
is 17.94 square feet. The sign is proposed to be located 7’ from the front
property line along W. Maple.

The proposed sign along W. Maple will be composed of a brick monument base
constructed of red brick that matches the Church Building and an internally
illuminated aluminum sign cabinet with acrylic push-thru letters.

The sign will have three lines of text that read “First Presbyterian Church”,
“Sunday Services 8:30am & 10:00am” and “www.everybodyschurch”. The text
of the monument sign will also include address numbers. Address signs are not
counted toward the total amount of signage provided that the letters do not
exceed 8” in height. The proposed address letters are 6” in height. The
proposed ground sign meets the requirements of the sign ordinance.

In addition to the ground sign, the applicant is also proposing to replace a
directional sign along Pleasant near the entrance to their parking lot and a new
directional sign along W. Maple. The new directional sign is proposed to be 1’ 6”
x 2" 6" or 3.75 sq. ft. per side The Sign Ordinance restricts directional signage of
this type to 5 sqg. ft. per side. The proposed directional signs meet this
requirement. However, it is unclear based on the photos submitted by the
applicant if the directional sign on W. Maple would be on public or private
property. Per the Birmingham Sign Ordinance, no sign shall be erected in the
public right of way. Accordingly, the applicant must verify that the location
of the directional sign along W. Maple is on private property or move
the location to private property.

Approval Criteria

In accordance with Article 2, Section 2.02, Sign Requirements, of the City Code, the
proposed plans for development must meet the following conditions:

(c) Sign review approval shall be granted only upon determining the

following:

(1) The scale, color, texture and materials of the sign(s) being used will
identify the business succinctly, and will enhance the building on which it
is located, as well as the immediate neighborhood.

(2) The scale, color, texture and materials of the sign(s) will be compatible
with the style, color, texture and materials of the building on which it is
located, as well as neighboring buildings.



2.0

10.0

11.0

3) The appearance of the building exterior with the signage will preserve or
enhance, and not adversely impact, the property values in the immediate
neighborhood.

(4)  The sign is neither confusing nor distracting, nor will it create a traffic
hazard or otherwise adversely impact public safety.

(5) The sign is consistent with the intent of the Master Plan, Urban Design
Plan(s), and/or Downtown Birmingham 2016 Report, as applicable.

(6) The sign otherwise meets all requirements of this chapter.
Approval Criteria for Special Land Use Permits

Article 07, section 7.34 of the Zoning Ordinance specifies the procedures and
approval criteria for Special Land Use Permits. Use approval, site plan approval,
and design review are the responsibilities of the City Commission. This section
reads, in part:
Prior to its consideration of a special land use application (SLUP) for an
initial permit or an amendment to a permit, the City Commission shall
refer the site plan and the design to the Planning Board for its review and
recommendation. After receiving the recommendation, the City
Commission shall review the site plan and design of the buildings and
uses proposed for the site described in the application of amendment.

The City Commission’s approval of any special land use application or
amendment pursuant to this section shall constitute approval of the site plan and
design.

Recommendation

Based on a review of the site plan submitted, the Planning Division recommends
the Planning Board forward a recommendation to the City Commission to
APPROVE the SLUP Amendment for 1699 W. Maple to install replacement ground
signage in front of the Church building and a non-illuminated directional sign on
Larchlea with the following condition:

1. The applicant must verify that the location of the directional
sign along W. Maple is on private property or move the
location to private property.

Sample Motion Language

Motion to recommend that the City Commission APPROVE the Special Land Use
Permit Amendment for 1669 W. Maple to install a sign in front of the Church
building and a non-illuminated directional sign on Larchlea with the following
condition:

1. The applicant must verify that the location of the directional
sigh along W. Maple is on private property or move the
location to private property.



OR

Motion to recommend that the City Commission DENY the Special Land Use
Permit Amendment for 1669 W. Maple.

OR

Motion to recommend that the City Commission POSTPONE the Special Land Use
Permit Amendment for 1669 W. Maple.
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DRAFT Planning Board Minutes
November 29, 2017

3. 1669 W. Maple Rd. (First Presbyterian Church of Birmingham)
Special Land Use Permit ("SLUP") and Final Site Plan Review
Request for approval of a SLUP Amendment to add a new illuminated
ground sign

Mr. Baka advised that First Presbyterian Church is located on the south side of W. Maple Rd.
between Pleasant and Larchlea Dr. They are proposing to install a replacement ground sign and
two directional signs. As a result of this new signage, the petitioner will require an amendment
to their existing SLUP. Prior to the consideration of a SLUP Amendment, the City Commission
refers the Site Plan and Design Review to the Planning Board. Should Planning Board approval
be granted, a public hearing will be held by the City Commission to consider whether or not to
grant the proposed SLUP Amendment.

This parcel of land is zoned R-1A, Single Family Residential. Churches are a permitted use in the
R-1A District, subject to Special Land Use regulations. The Church originally received a SLUP on
May 13, 1991.

Sign Review

The Birmingham Sign Ordinance allows for one ground sign with 20 sq. ft. of signage per side
and a maximum height of 8 ft. The applicant is proposing one 6 ft. tall sign, located in front of
the church on W. Maple Rd. The total amount of signage proposed per side is 17.94 sq. ft.

The proposed sign along W. Maple Rd. is proposed to be located 7 ft. from the front property
line. The sign will be composed of a brick monument base constructed of red brick that
matches the church building and an internally illuminated aluminum sign cabinet with acrylic
push-thru letters.

The sign will have three lines of text that read “First Presbyterian Church,” “Sunday Services
8:30 a.m. & 10:00 a.m.” and “www.everybodyschurch.” The text of the monument sign will
also include 6 in. high address numbers that are not counted toward the total amount of
signage because they do not exceed 8 in. in height. The proposed ground sign meets the
requirements of the Sign Ordinance.

In addition to the ground sign, the applicant is also proposing to replace a directional sign along
Pleasant near the entrance to their parking lot, and to add a new directional sign along W.
Maple Rd. The Sign Ordinance restricts directional signage of this type to 5 sq. ft. per side. The
new directional signage is proposed to be 3.75 sq. ft. per side and therefore the proposed
directional signs meet this requirement. However, it is unclear based on the photos submitted
by the applicant if the directional sign on W. Maple Rd. would be on public or private property.
Per the Birmingham Sign Ordinance, no sign shall be erected in the public right-of-way.
Accordingly, the applicant must verify that the location of the directional sign along W. Maple
Rd. is on private property or move the location to private property.



Ms. Mia Assen with Gardner Signs, 1087 Naughton Dr., Troy said the directional sign on W.
Maple Rd. will be moved to the other side of the sidewalk which will put it on the applicant's
property. She thinks the updated ground sign will be a very nice addition to that area.

There was no one from the public that wished to comment at 8:16 p.m.

Motion by Ms. Whipple-Boyce

Seconded by Mr. Boyle to recommend that the City Commission approve the SLUP
Amendment for 1669 W. Maple Rd. to install a sign in front of the church building
and a non-illuminated directional sign on Pleasant with the following condition:

1. The applicant must verify that the location of the directional sign along W.
Maple Rd. is on private property or move the location to private property.

Motion carried, 7-0.

VOICE VOTE

Yeas: Whipple-Boyce, Boyle, Clein, Jeffares, Lazar, Ramin, Williams
Nays: None

Absent: Koseck



A Walkable Community

Miﬁ?mmgham MEMORANDUM
\

IT Department
DATE: 12/11/2017
TO: Joseph A. Valentine, City Manager
FROM: Eric Brunk, IT Manager
SUBJECT: Traps Endpoint Antivirus Software Renewal

The current Anti-Virus software package that was purchased and installed last year is up for
renewal of the Support and subscription licenses.  This is a yearly renewal and allows for
continuous updates of the endpoint security software to keep up with the latest virus and
malware software introduced on the internet. Money was budgeted for this renewal of support
and subscription licenses in the IT Computer Software Fund account.

SUGGESTED RESOLUTION:

Authorize the IT department to purchase the Traps Anti Virus subscription renewal from CDWG.
The purchase price not to exceed $6,864.00. Funds are available in the IT Computer Software
fund account # 636-228.000-742.0000

4D



PEOPLE

QUOTE CONFIRMATION WHo

DEAR ERIC BRUNK,

Thank you for considering CDWeG for your computing needs. The details of your quote are below. Click
here to convert your quote to an order.

QUOTE # QUOTE DATE QUOTE REFERENCE CUSTOMER # GRAND TOTAL
JKQL872 11/22/2017 JisB347 5969901 $6,864.00
QUOTE DETAILS
ITEM QTY CDW# UNIT PRICE EXT. PRICE
PALO ALTO TRAPS ADV EP PROT 208 4645142 $33.00 $6,864.00

Mfg. Part#: PAN-TRAPS-A-1YR-R
Electronic distribution - NO MEDIA

Contract: Michigan Master Computing-MiDEAL NetApp
(071B6600110)

PURCHASER BILLING INFO SUBTOTAL $6,864.00

Billing Address: SHIPPING $0.00
CITY OF BIRMINGHAM
ACCOUNTS PAYABLE GRAND TOTAL $6,864.00
151 MARTIN ST

PO BOX 3001

BIRMINGHAM, MI 48009-3368

Phone: (248) 530-1850

Payment Terms: Net 30 Days-Govt State/Local

DELIVER TO Please remit payments to:
Shipping Address: CDW Government

CITY OF BIRMINGHAM 75 Remittance Drive

ERIC BRUNK Suite 1515

151 MARTIN ST Chicago, IL 60675-1515

BIRMINGHAM, MI 48009-3368
Phone: (248) 530-1885
Shipping Method: ELECTRONIC DISTRIBUTION

Need Assistance? CDWeG SALES CONTACT INFORMATION

Ryan Marron | (877) 219-8208 | ryamarr@cdwg.com

This quote is subject to CDW's Terms and Conditions of Sales and Service Projects at
http://www.cdwg.com/content/terms-conditions/product-sales.aspx
For more information, contact a CDW account manager

© 2017 CDWeG LLC, 200 N. Milwaukee Avenue, Vernon Hills, IL 60061 | 800.808.4239

Page 1 of 1
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A Walkable Community

Miﬁ?mmgham MEMORANDUM
\

IT Department

DATE: 12/11/2017

TO: Joseph A. Valentine, City Manager

FROM: Eric Brunk, IT Manager

SUBJECT: Palo Alto Firewall Security Subscription Renewal

The current Palo Alto Firewall that was purchased and installed last year is up for renewal of the
Security subscription licenses.  This is a yearly renewal and allows for continuous firewall
updates to keep up with the latest infected websites, internet hacks, as well as virus and
malware attack attempts. Money was budgeted for this renewal of subscriptions in the IT
Network Upgrade Fund account.

SUGGESTED RESOLUTION:

Authorize the IT department to purchase the Security subscription renewal for the Palo Alto
Firewall from Amerinet. The purchase price not to exceed $12,857.60. Funds are available in
the IT Network Upgrade fund account # 636-228.000-973.0400

4E



I |

AmeriN

Birmingham City | Palo Alto | Subscriptions Renewal 1Y

To: From:

Eric Brunk Keith Shoultz

City of Birmingham AmeriNet

151 Martin Street 1241 S. Maple Rd.

Birmingham, M| 48012 Ann Arbor, MI 48103

248.530.1885 Phone: 734-995-1233

ebrunk@bhamgov.org kshoultz@amerinet.com

Total Amount: $12,857.60 Quote ID: QUO-16040-T8K2
Shipping Method: Date: 11/16/2017
Payment Terms: Net 30

Product ID |Product Serial # Start Date End Date Quantity Price Sub Total
PAN-PA-3020- |GlobalProtect subscription renewal for '001801042254 2/2/2018 2/2/2019 1.00 $1,607.20 $1,607.20
GP-HA2-R devices in HA pair, PA-3020
PAN-PA-3020- |GlobalProtect subscription renewal for '001801042226 2/2/2018 2/2/2019 1.00 $1,607.20 $1,607.20
GP-HA2-R devices in HA pair, PA-3020
PAN-PA-3020- |Threat prevention subscription renewal |'001801042226 2/2/2018 2/2/2019 1.00 $1,607.20 $1,607.20
TP-HA2-R for devices in HA pair, PA-3020
PAN-PA-3020- |Threat prevention subscription renewal |'001801042254 2/2/2018 2/2/2019 1.00 $1,607.20 $1,607.20
TP-HA2-R for devices in HA pair, PA-3020
PAN-PA-3020- |PANDB URL filtering subscription renewal |'001801042226 2/2/2018 2/2/2019 1.00 $1,607.20 $1,607.20
URL4-HA2-R  |for devices in HA pair, PA-3020
PAN-PA-3020- |PANDB URL filtering subscription renewal |'001801042254 2/2/2018 2/2/2019 1.00 $1,607.20 $1,607.20
URL4-HA2-R  |[for devices in HA pair, PA-3020
PAN-PA-3020- |WildFire subscription renewal for devices |'001801042254 2/2/2018 2/2/2019 1.00 $1,607.20 $1,607.20
WF-HA2-R in HA pair, PA-3020
PAN-PA-3020- |WildFire subscription renewal for devices |'001801042226 2/2/2018 2/2/2019 1.00 $1,607.20 $1,607.20
WF-HA2-R in HA pair, PA-3020

Total $12,857.60

Thank you for the opportunity to quote these products. Applicable taxes are additional. Important: Please renew before the
expiration dates. There may be additional fees or changes if there is a lapse in coverage. We look forward to helping you in the
future.



https://crm8.amerinet.com/CRMReports/viewer/drillopen.aspx?ID=%7Bf49e73b3-caca-e711-80e7-005056883c21%7D&OTC=1084
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A Walkable Community
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November 6, 2017

Joseph A. Valentine, City Manager

MEMORANDUM

Department of Public Services

Lauren A. Wood, Director of Public Services
Aaron J. Filipski, Public Services Manager

Cape Seal Pricing Extension

On July 10, 2017, the City Commission approved a contract with Highway Maintenance &
Construction for the application of cape seal surface treatment on select city streets as part of
the Department of Public Services’ unimproved street maintenance program. The pricing
proposal provided by Highway Maintenance was lower across all categories, as indicated by the

following:
Double Single Slurry Pulverization Street Manhole
Company Chip Seal Chip Seal Seal (yd? - in place) Prep Adjustment
(yd? in place) (yd? in place) (yd? in place) (per ton) (each)
Pavement Maint.
Systems, Inc. $3.45 $1.75 $2.75 $2.00 $410.00 $550.00
Highway Maint.
g9 y $3.13 $1.70 $2.61 $1.90 $395.00 $550.00

and Const., Inc.

Highway Maintenance has offered to extend these per-unit prices for the summer 2018 project.
The Department of Public Services recommends waiving the formal bidding procedure and
accepting the price extension offer for several reasons.

First, costs have consistently increased with each project, as illustrated by the graph below.
Given average annual increases of six and eight percent for chip seal and slurry, respectively, a
unit cost increase can be reasonably expected if re-bid in advance of the upcoming project.
Uncertainty surrounding the price of petroleum — to which asphalt emulsion product prices are

related — also contributes to the likelihood of price increases.

$3.50

e

$3.00

.

$2.50

_—

$2.00

-_—

$1.50

$1.00

2005

2008

2010

2014

2017

Slurry

Double Chip

Source: Birmingham DPS Cape Seal Program Records
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Second, from a planning and administrative perspective, the pricing extension as proposed
allows DPS staff to begin calculating assessment estimates and planning project specifics
sooner — tasks that cannot be completed until accurate pricing is secured. Typically, a request
for proposals requires 4-6 weeks for drafting, posting, review, recommendation, and award. As
a result of a price extension, the required public hearings could be scheduled farther in
advance, providing interested residents ample time to explore the alternative option of a full-
scale street upgrade.

Solicitations for pricing are typically published in advance of each project. In this case, a second
round of maintenance was planned after publication of the initial April 13, 2017 request for
proposals; as such, the streets planned for the summer 2018 project were not referenced in
that document.

In addition to extending the prices included in the original bid response, the agreement
identifies the streets to be included in the 2018 project. It also provides a work start date of no
later than July 15, 2018, ensuring that the Birmingham project schedule will take priority over
the contractor’s other projects.

For the reasons stated above, the Department of Public Services recommends approval of the
service agreement extension with Highway Maintenance as described.

SUGGESTED RESOLUTION:

To approve the service agreement extension with Highway Maintenance & Construction, Inc. for
cape seal maintenance services related to the 2018 summer cape seal program — contingent
upon the results of the related public hearing of necessity and confirmation of the special
assessment roll — in amounts not to exceed the per-unit pricing as submitted and as follows:
single chip seal $1.70/sqg. yd., double-chip seal $3.13/sqg. yd., slurry seal $2.61/sq. yd., street
preparation $395/ton, and manhole adjustment $550/each; further, to direct the Mayor and
City Clerk to sign the agreement on behalf of the City upon receipt of proper insurances.



AMENDMENT TO THE 2017 CAPE SEAL PROJECT AGREEMENT

THIS AMENDMENT to the Agreement of July 10, 2017 by and between the CITY OF
BIRMINGHAM having its principal municipal office located at 151 Martin Street,
Birmingham, Michigan, hereinafter sometimes called the “City”, and HIGHWAY
MAINTENANCE AND CONSTRUCTION, INC., having its principal offices at P.O. 74411
Romulus, Michigan, 48174, hereinafter called “Contractor.”

RECITALS

WHEREAS, the parties entered into a contract on July 10, 2017 for the purpose of
providing performance of a Cape Seal project throughout the City of Birmingham for specific
residential streets; and,

WHEREAS, the specific scope of the work was set forth in the proposal of the contract
dated April 29, 2017, which was incorporated by reference into the aforementioned contract;
and,

WHEREAS, the Contractor and the City are desirous of amending the contract to expand
the scope of work beyond that which was set forth in the RFP of April 29, 2017.

NOW, THEREFORE, and in consideration of the respective agreements and
undertakings herein, the parties agree to amend the aforementioned contract as follows:

1. It is mutually agreed by and between the parties that the scope of work contained
in the request for proposal to perform the Cape Seal Project in the City of Birmingham which was
contained in the Cost Proposal dated April 29, 2017 shall be supplemented with the following
additional terms and conditions:

A. To extend the terms of the July 10, 2017 agreement between
Highway Maintenance and Construction, Inc. and the City of Birmingham for the
“Summer 2018 Cape Seal Project,” including the per-unit prices from the
Contractor’s April 29, 2017 Cost Proposal.

B. The amended agreement shall include scope of work, “Summer 2018
Cape Seal Project” which shall include the following streets (subject to necessity
hearing approval):

. Chesterfield — Maple to Quarton
. Fairfax — Maple to Raynale
. Suffield — Maple to Quarton



. Pilgrim — Maple to Quarton

o Puritan - Pine to Redding

. Lakepark — Maple to Redding

. Pine - Chesterfield to Lakepark

. Raynale — Chesterfield to Lakeside
. Redding — Chesterfield to Lakepark

C. The expected start date shall be no later than July 15, 2018, unless
mutually agreed upon in writing by both parties.

2. All of the remaining terms and conditions of the contract of July 10, 2017 shall
remain in full force and effect including, but not limited to maintaining the unit prices established

in the July 10, 2017 contract.

gSES:

“C A Y=

A Valentine, City Manager

o

Max‘ﬁ Gerber, Director of Finance
As to Financial Obligation

HIGHWAY MAINTENANCE AND

CONSTRUCTION, INC.
By:
Its: PACS 1 Ony-
CITY OF BIRMINGHAM
By:
Andrew Harris
Its:  Mayor
By:
Cherilynn Mynsberge
Its:  Clerk

A A W’Q

Lauren A. Wood, Director of Public

Services, As to Substance

T o

Timotlﬂ _Currier, City Attorney
AstoF




117712017 City of Birmingham MI Mall - Request for Extenslon

ecliry of Birminghan

Request for Extension

Jeff Demek <jefidemek@comcast.nel>
Ta: Aaron Fillpskl <afilipski@bhamgov.org>

October 25, 2017

To: Aaron Filipski, Public Services Manager

From: .Jeffrey S. Demek at Highway Maintenanca & Construction

Subject: Request to exiend Capeseal Prices for 2018 Woark

Aaron,

Thank you for your work this year. We hope you are as pleased as we are with resulls.

Woe have talked with our suppliers and we ara abla to extend the prices for this year's Capeseal program for your 2018 work

(734) 941-88385

Fax (734) 941-8962
PO Box 74411
Romulus, M1 43174-0411

Wa hope you will take this opportunity to know your prices for next year so wa can get set up earier than this year.

Please feel free to call with any quastions and we look forward to working with you again naxt year.

Jefirey § Demek P E, President

Highway Maintenance & Construction
Maintaining Pavements for Over 45 years
Office: {734) 941-8885

Cell: (734)718-3789

Aaron Fillpskl <afilipski@bhamgov.org>

Wed, Oct 25, 2017 at 2:44 PM

https:/imail. google.com/mail/u/0/fui=281k=ecff2e15c4&jsvar=19n8NvMEael an.&view=pt&msg=15f54d99aa989b028q=demek&qs=true&search=query... 11



MEMORANDUM

Department of Public Services

A Wbalkalle Community

*C’}t sz

DATE: June 29, 2017 C C J
TO: Joseph A. Valentine, City Manager P ‘or oV
FROM: Lauren A. Wood, Director of Public Services 7 _ /0- { ’]
SUBJECT: 2017 Cape Seal — Bid Award

On April 13, 2017, the Department of Public Services, using the Michigan Inter-governmental
Trade Network, solicited sealed proposals from qualified parties to perform cape seal treatment
on approximately 31,000 square yards of roadway as part of its cape seal maintenance
program. The solicitation sought per-unit prices for single- and double-chip treatment, slurry
seal, surface pulverization, street preparation, and manhole adjustments. Two firms responded,

and the sealed bids were publicly opened on April 27, 2017. The results are as follows:

Double Single Slurry | Pulverization | Street Manhole
Company Chip Seal | Chip Seal Seal (yd>-inplace) | Prep |Adjustment
(yd>-in | (yd®>-in | (yd*-in (per ton) (each)
place) place) place)
Pavement Maint. $3.45 $1.75 $2.75 $2.00 $410.00 $550.00
Systems, Inc.
Highway Maint. and $3.13 $1.70 $2.61 $1.90 $395.00 | $550.00
Construction, Inc.

The Department of Public Services recommends awarding the cape seal contract to Highway
Maintenance and Construction, Inc. of Romulus, MI, the lowest qualified bidder for each
solicited bid item. This recommendation is contingent upon the results of the public hearing of
necessity and confirmation of the related special assessment roll. There is over 31,000 square
yards of residential streets as part of the 2017 Cape Seal Program. Highway Maintenance and
Construction has been performing the City cape seal work for over twelve years. The last
award was for the 2014 Cape Seal Program and pricing was seven (7%) percent lower than the
combined bid pricing for 2017.

SUGGESTED RESOLUTION:

To approve the award with Highway Maintenance and Construction, Inc. for services related to
the 2017 Cape Seal Program - contingent upon the results of the related public hearing of
necessity and confirmation of the special assessment roll — in amounts not to exceed the per-
unit pricing as submitted; Double chip seal $3.13/sqg. yd., Single chip seal $1.70/sq. yd., Slurry
seal $2.61/sq. yd., Pulverizing $1.90/sq. yd., Street preparation $395.00/ton and Manhole
adjustment $550.00 each. Further, to authorize the Mayor and Clerk to sign the agreement on
behalf of the City upon receipt of proper insurances.

1
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ATTACHMEET A - AGREEMENT
For “2017 Cape Seal Project”

This AGREEMENT, made this [(2-14\ day of—] VIY , 2017, by and
between CITY OF BIRMINGHAM, having its principal munidipal office at 151 Martin
Street, Birmingham, Ml (hereinafter sometimes called "City"), and g stumiensnce se conrucsion, INC.,
having its principal office at___PO74411 Romulus, M148174  (hereinafter called "Contractor"),
provides as follows:

WITNESSETH:
WHEREAS, the City of Birmingham, through its Department of Public Services,
is desirous of having a cape seal project performed throughout the City on specific
residential streets.

WHEREAS, the City has heretofore advertised for bids for the procurement and
performance of services required to perform a cape seal project for the City of
Birmingham, the total of which shall consist of approximately 31,300 square yards of
residential streets throughout the City of Birmingham, and in connection therewith has
prepared a request for sealed proposals (“RFP”), which includes certain instructions to
bidders, specifications, terms and conditions.

WHEREAS, the Contractor has professional qualifications that meet the project
requirements and has made a bid in accordance with such request for cost proposals to
perform perform a cape seal project for the City of Birmingham, the total of which shall
consist of approximately 31,300 square yards of residential streets.

NOW, THEREFORE, for and in consideration of the respective agreements and
undertakings herein contained, the pariies agree as follows:

It is mutually agreed by and between the parties that the documents consisting of the
Request for Proposal to perform a cape seal project for the City of Birmingham, the total
of which shall consist of approximately 31,300 square yards of residential streets and
the Contractor's cost proposal dated 329 , 2017 shall be incorporated
herein by reference and shall become a part of this Agreement, and shall be binding
upon both parties hereto. If any of the documents are in conflict with one another, this
Agreement shalil take precedence, then the RFP.

1. The City shall pay the Contractor for the performance of this Agreement in
accordance with per-unit bid prices as set forth in the Contractor's AF;-L‘I 29
2017 cost proposal as follows:

Single-chip seal $1.70 { per yd’in place
Double-chip seal $3.13 | per yd®in place
Slurry seal $2.61 | per yd®in place
Bituminous base pulverization $1.90 | per yd’in place
Street preparation $395.00 | per ton
Manhole adjustment $550 | each
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2. This Agreement shall commence upon execution by both parties, unless the City
exercises its option to terminate the Agreement in accordance with the Request for
Proposals.

3. The Contractor shall employ personnel of good moral character and fitness in
performing all services under this Agreement.

4. The Contractor and the City agree that the Contractor is acting as an
independent Contractor with respect to the Contractor 's role in providing services to the
City pursuant to this Agreement, and as such, shall be liable for its own actions and
neither the Contractor nor its employees shall be construed as employees of the City.
Nothing contained in this Agreement shall be construed to imply a joint venture or
partnership and neither party, by virtue of this Agreement, shall have any right, power or
authority to act or create any obligation, express or implied, on behalf of the other party,
except as specifically outlined herein. Neither the City nor the Contractor shall be
considered or construed to be the agent of the other, nor shall either have the right to
bind the other in any manner whatsoever, except as specifically provided in this
Agreement, and this Agreement shall not be construed as a contract of agency. The
Contractor shall not be entitled or eligible to participate in any benefits or privileges
given or extended by the City, or be deemed an employee of the City for purposes of
federal or state withholding taxes, FICA taxes, unemployment, workers' compensation
or any other employer contributions on behalf of the City.

5. The Contractor acknowledges that in performing services pursuant to this
Agreement, certain confidential and/or proprietary information (including, but not limited
to, internal organization, methodology, personnel and financial information, etc.) may
become involved. The Contractor recognizes that unauthorized exposure of such
confidential or proprietary information could irreparably damage the City. Therefore, the
Contractor agrees to use reasonable gare to safeguard the confidential and proprietary
information and to prevent the unauthorized use or disclosure thereof. The Contractor
shall inform its employees of the confidential or proprietary nature of such information
and shall limit access thereto to employees rendering services pursuant to this
Agreement. The Contractor further agrees to use such confidential or proprietary
information only for the purpose of performing services pursuant to this Agreement.

6. This Agreement shall be governed by and performed, interpreted and enforced in
accordance with the laws of the State of Michigan. The Contractor agrees to perform all
services provided for in this Agreement in accordance with and in full compliance with
all local, state and federal laws and regulations.

7. if any provision of this Agreement is declared invalid, illegal or unenforceable,
such provision shall be severed from this Agreement and all other provisions shall
remain in full force and effect.

8. This Agreement shall be binding upon the successors and assigns of the parties
hereto, but no such assignment shall be made by the Contractor without the prior
23



written consent of the City. Any attempt at assignment without prior written consent
shall be void and of no effect.

9. The Contractor agrees that neither it nor its subcontractors will discriminate
against any employee or applicant for employment with respect to hire, tenure, terms,
conditions or privileges of employment, or a matter directly or indirectly related t o
employment because of race, color, religion, national origin, age, sex, height, weight or
marital status. The Contractor shall inform the City of all claims or suits asserted
against it by the Contractor's employees who work pursuant to this Agreement. The
Contractor shall provide the City with periodic status reports concerning all such claims
or suits, at intervals established by the City.

10. The Contractor shall not commence work under this Agreement until it has, at its
sole expense, obtained the insurance required under this paragraph. All coverages shall
be with insurance companies licensed and admitted to do business in the State of
Michigan. All coverages shall be with carriers acceptable to the City of Birmingham.

11.  The Contractor shall maintain during the life of this Agreement the types of
insurance coverage and minimum limits as set forth below:

A. Workers' Compensation Insurance: Contractor shall procure and maintain during
the life of this Agreement, Workers' Compensation Insurance, including
Employers Liability Coverage, in accordance with all applicable statutes of the
State of Michigan.

B. Commercial General Liability Insurance: Contractor shall procure and maintain
during the life of this Agreement, Commercial General Liability Insurance on an
"Occurrence Basis" with limits of liability not less than $1,000,000 per occurrence
combined single limit, Personal Injury, Bodily Injury and Property Damage.
Coverage shall include the following extensions: (A) Contractual Liability, (B)
Products and Completed Operations; (C) Independent Contractors Coverage; (D)
Broad Form General Liability Extensions or equivalent; (E) Deletion of all
Explosion, Collapse and Underground (XCU) Exclusions, if applicable.

C. Motor Vehicle Liability: Contractor shall procure and maintain during the life of
this Agreement Motor Vehicle Liability Insurance, including all applicable no-fault
coverages, with limits of liability of not less than $1,000,000 per occurrence
combined single limit Bodily Injury and Property Damage. Coverage shall include
all owned vehicles, all non-owned vehicles, and all hired vehicles.

D. Additional Insured: Commercial General Liability and Motor Vehicle Liability
Insurance, as described above, shall include an endorsement stating the
following shall be Additional Insureds: The City of Birmingham, including all
elected and appointed officials, all employee and volunteers, all boards,
commissions and/or authorities and board members, including employees and
volunteers thereof. This coverage shall be primary to any other coverage that
may be available to the additional insured, whether any other available coverage
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by primary, contributing or excess.

E. Professional Liability: Professional liability insurance with limits of not less than
$1,000,000 per claim if Contractor will provide service that are customarily
subject to this type of coverage.

F. Pollution Liability Insurance: Contractor shall procure and maintain during the life of
this Agreement Pollution Liability Insurance, with limits of liability of not less than
$1,000,000, per occurrence preferred, but claims made accepted.

G. Owners _Contractors Protective Liability: The Contractor shall procure and
maintain during the life of this contract, an Owners Contractors Protective Liability
Policy with limits of liability not less than $3,000,000 per occurrence, combined
single limit, Personal !njury, Bodily Injury and Property Damage. The City of
Birmingham shall be “Name Insured” on said coverage. Thirty (30) days Notice of
Cancellation shall apply to this policy.

H. Cancellation Notice: Workers' Compensation Insurance, Commercial General
Liability Insurance and Motor Vehicle Liability Insurance (and Professional Liability
Insurance, if applicable), as described above, shall include an endorsement stating
the following: "Thirty (30) days Advance Written Notice of Cancellation or Non-
Renewal, shall be sent to: Finance Director, City of Birmingham, PO Box 3001,
151 Martin Street, Birmingham, M|l 48012-3001. )

I. Proof of Insurance Coverage: Contractor shall provide the City of Birmingham at
the time the Agreement is returned for execution, Certificates of Insurance and/or
policies, acceptable to the City of Birmingham, as listed below.

1) Two (3) copies of Certificate of Insurance for Workers'
Compensation Insurance;

2) Two (3) copies of Certificate of Insurance for Commercial General
Liability Insurance;

3) Two (3) copies of Cerificate of Insurance for Vehicle Liability

Insurance;

4) Two (3) copies of Certificate of insurance for Professional Liability
Insurance;

5) if so requested, Certified Copies of all policies mentioned above will be
furnished.

J. Coverage Expiration: If any of the above coverages expire during the term of this
Agreement, Contractor shall deliver renewal certificates and/or policies to the
City of Birmingham at least (10) days prior to the expiration date.

K. Maintaining Insurance: Upon failure of the Contractor to obtain or maintain such
insurance coverage for the term of the Agreement, the City of Birmingham may, at
its option, purchase such coverage and subfract the cost of obtaining such
coverage from the Agreement amount. In obtaining such coverage, the City of
Birmingham shall have no obligation to procure the most cost-effective coverage
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but may contract with any insurer for such coverage. To the fullest extent permitted
by law, the Contractor and any entity or person for whom the Contractor is legally
liable, agrees to be responsible for any liability, defend, pay on behalf of,
indemnify, and hold harmless the City of Birmingham, its elected and appointed
officials, employees and volunteers and others working on behalf of the City of
Birmingham against any and all claims, demands, suits, or loss, including all
costs and reasonable attorney fees connected therewith, and for any damages
which may be asserted, claimed or recovered against or from and the City of
Birmingham, its elected and appointed officials, employees, volunteers or others
working on behalf of the City of Birmingham, by reason of personal injury,
including bodily injury and death and/or property damage, including loss of use
thereof, which arises out of or is in any way connected or associated with this
Agreement. Such responsibility shall not be construed as liability for damage caused
by or resulting from the sole act or omission of its elected or appointed officials,
employees, volunteers or others working on behalf of the City of Birmingham.

13.  If, after the effective date of this Agreement, any official of the City, or spouse,
child, parent or in-law of such official or employee shall become directly or indirectly
interested in this Agreement or the affairs of the Contractor, the City shall have the right
to terminate this Agreement without further liability to’'the Confractor if the
disqualification has not been removed within thirty (30) days after the City has given the
Contractor notice of the disqualifying interest. Ownership of less than one percent (1%)
of the stock or other equity interest in a corporation or partnership shall not be a
disqualifying interest. Employment shall be a disqualifying interest.

14.  If Contractor fails to perform its obligations hereunder, the City may take any and
all remedial actions provided by the general specifications or otherwise permitted by
law.

15.  All notices required to be sent pursuant to this Agreement shall be mailed to the
following addresses:

Department of Public Services

Attn; Aaron Filipski

851 S. Eton

Birmingham, MI 48009

248.530.1701

16.  Any controversy or claim arising out of or relating to this Agreement, or the
breach thereof, shall be settled either by commencement of a suit in Oakland County
Circuit Court, the 48th District Court or by arbitration. If both parties elect to have the
dispute resolved by arbitration, it shall be settled pursuant to Chapter 50 of the Revised
Judicature Act for the State of Michigan and administered by the American Arbitration
Association with one arbitrator being used, or three arbitrators in the event any party's
claim exceeds $1,000,000. Each party shall bear its own costs and expenses and an
equal share of the arbitrator's and administrative fees of arbitration. Such arbitration
shall qualify as statutory arbitration pursuant to MCL§600.5001 et. seq., and the
Oakland County Circuit Court or any court having jurisdiction shall render judgment
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upon the award of the arbitrator made pursuant to this Agreement. The laws of the State
of Michigan shall govern this Agreement, and the arbitration shall take place in Oakland
County, Michigan. In the event that the parties elect not to have the matter in dispute
arbitrated, any dispute between the parties may be resolved by the filing of a suit in the
Oakland County Circuit Court or the 48th District Court.

17. FAIR _PROCUREMENT OPPORTUNITY: Procurement for the City of
Birmingham will be handled in a manner providing fair opportunity for all businesses.
This will be accomplished without abrogation or sacrifice of quality and as determined to
be in the best interest of the City of Birmingham.

IN WITNESS WHEREOF, the said parties have caused this Agreement to be
executed as of the date and year above written.

WITNESSES; CONTRACTOR
i LHGUutY  fdpnr © ConsT

TV Aacen F;lnfﬁQ

Its: /PRESYOE~T

CITY OF BIRMING
i
%{;Z, By:

57 rk Nicki
S y0

1/ ,m/

/% Cherilynp{ Brown—"

Its: City Clerk
Approved: W
Q?UZ/:. Wood: Director of Public Mark Gerber, Director of Finance
Services (Approved as to financial obligation)
(Approved as to substance)
oyl B U
Timothy d. Currier, City Attorney Joeph A. Valentine, City Manager
(ApMed as to form) pproved as to substance)



DATE (MM/DDIYYYY}

Y e
ACORD CERTIFICATE OF LIABILITY INSURANCE 6/28/2017

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND CR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certlficata hoidar Is an ADDITIONAL INSURED, the policy(ies} must be endorsed. If SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain pollcies may require an endorsement. A statement on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).

PRODUCER CONTACT Anita Palarchio
VTC Insurance Group pHONE o (248)888-5485 FAR oy (248) 471-0841
Farmington Hills Office Eg',‘,“R“Ess apala::ch:.o@gsw:.ns com
37000 Grand River Ste 150 INSURER(S) AFFORDING COVERAGE NAIC #
Farmington Hills MI 48335 IHSURERA.HJ.ChJ.gan Millers Mutual Ins Co 14508
INSURED INSURER B :
Highway Maintenance and Construction Co INSURER C :
P O Box 74411 INSURER D :
INSURER E :
Romulus MI 4B174-0411 INSURER F :
COVERAGES CERTIFICATE NUMBER:17-18 REVISION NUMBER:

THIS IS TQ CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS

lf%? TYPE OF INSURANCE 7505% smuaa POLICY NUMBER (MM Poucv L IYYYY) ’?oucv ExP LIMITS
X | COMMERCIAL GENERAL LIABILITY EACH OCCURRENGE s 1,000,000
A RENTED
a CLAMS-MADE | X | oCCUR e AL +300,000
X £0515590 4/1/2017 | 4/1/201B | MED EXP (Any one person s *10,000
PERSONAL & ADVINJURY | § 1,000,000
GEN'L AGGREGATE LIMIT APPLIES PER GENERAL AGGREGATE s 2,000,000
X | rovicy FRO- Loe PRODUCTS - COMF/IOP AGG | § 2,000,000
OTHER. s
AUTOMOBILE LIABILITY ' &?,Mﬂ"gegﬁmg‘"ﬁ'-e UMy g 1,000,000
a ANY ALTO BODILY INJURY (Per person) | $
QLuli'gg\'N =0 X | SOyEQULED X COS15590 4/1/2017  4/1/2018  BODILY INJURY {Per accident) $
N
X | wrepawtos | X | WOo MED PROPERTY DAMAGE 5
X1 H
UMBRELLA LIAB X | occur EACH OCCURRENCE $ 3,000,000
A | X | EXCESSLIAB CLAIMS-MADE AGGREGATE § 3,000,000
oeD | X | RETENTIONS 0 CO515550 4/1/2007  4/1/2018 5
WORKERS COMPENSATION PER, OTH-
AND EMPLOYERS' LIABILITY YiN STATUTE ER
ANY PROPRIETOR/PARTNER/EXECUTIVE E L EACH ACCIDENT s 500,000
OFFICER/MEMBER EXCLUDED? NiA ==
A | (Mandatory In NH) C0515590 4/1/2017 4/1/2018 | EL DISEASE - EA EMPLOYEE § 500,000
If yes, describe under g
DESCRIPTION OF OPERATIONS below E.L DISEASE - POLICY LIMIT | § 500,000

DESCRIPTION OF OPERATIONS { LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attachad If more space Is required)
Project: 2017 Cape Seal Project

Whare required by written contract, The City of Birmingham, including all elected and appointed
officials, all employee and volunteers, all hoards, commissicns and/or authorities and board members,
including employees and wvolunteers thereof are additional insured for General Liability as respects
ongoing and completed operations on a primary and non-contributory basis and additional insured with
respacts to Automobile liability. (Cont. on next page)

CERTIFICATE HOLDER CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
City of Birmingham THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN

Department of Public Services ACCORDANCE WITH THE POLICY PROVISIONS.
Attn: Aaron Filipski

B51 5. Eton AUTHORIZED REPRESENTATIVE

Birmingham, MI 48009 . T
Terry Griffin/AJP =7/ ‘H/—”c— ;f'_'_)"

© 1988-2014 ACORD CORPORATION. All rights reserved.

ACORD 25 (2014/01) The ACORD name and logo are registered marks of ACORD
INS025 (201401}



COMMENTS/REMARKS

Insurer will endeavor to mail 30 days written notice of cancellation to the certificate
holder; City of Birmingham, Finance Director, P O Box 3001, 151 Martin Street, Birmingham,
MI 48012-3001, on the General Liability, Automobile and Workers Compensation policies;
however, failure to do so will impose no liability of any kind upon the insurer or its
agents or representatives.

OFREMARK COPYRIGHT 2000, AMS SERVICES INC.




A Walkable Community

e, Birninghan MEMORANDUM
‘i\

Department of Public Services

DATE: November 29, 2017

TO: Joseph A. Valentine, City Manager

FROM: Lauren A. Wood, Director of Public Services
SUBJECT: Permeable Paver Installation

The incorporation of bulbed-out, or ‘enhanced pedestrian crossings’ at street intersections
throughout Birmingham has improved pedestrian safety, but has, at some intersections,
required additional maintenance in order to maintain aesthetics. Due to a tighter turning radius,
vehicles often roll over the curb edge, resulting in unsightly rutting and sod damage.

As a solution, the Department of Public Services explored the use of permeable pavers at
intersections prone to rollover damage. Designed to distribute the weight of a vehicle across
their honey-combed, interlocking tiles, permeable pavers reduce the instances and severity of
tire rutting, while allowing sod to grow at the surface.

The intersection of Lincoln and Pierce was identified as a prime location to test the product’s
effectiveness due to its relatively heavy traffic volumes and tendency to result in particularly
bad rutting. A request for proposals was posted in late September 2017 for the purchase and
installation of permeable pavers by qualified landscaping firms. Proposals were unsealed on
October 12, 2017. A total of two bids were received, with the results as follows:

Agroscaping, Inc. $8,250

KLM Landscape $13,750

Interviews were conducted with the bidders to determine their familiarity and experience with
permeable paver installation; both demonstrated competency. The Department of Public
Services recommends awarding the installation contract to the lowest bidder, Agroscaping, Inc,
of Swartz Creek, Mich. Funds for this project are available in Local Streets Fund, Contract
Maintenance account.

Work on the project will begin once weather conditions are appropriate for proper installation,
estimated for the week of April 16, 2018. Pending satisfactory product performance at this
location, the Department of Public Services will consider the potential for additional applications
at other locations.

SUGGESTED RESOLUTION:

To approve the service agreement with Agroscaping, Inc. of Swartz Creek, MI for the purchase
and installation of permeable pavers at the intersection of Lincoln and Pierce streets in an
amount not to exceed $8250.00 from the Local Streets Fund, Contract Maintenance account
#203-449.003-937.0400.

1
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ATTACHMENT A - AGREEMENT
For Porous Paver Installation

This AGREEMENT, made this day of , 2017, by and
between CITY OF BIRMINGHAM, having its principal municipal office at 151 Martin
Street, Birmingham, Ml (hereinafter sometimes called "City"), and __Agroscaping , Inc.,
having its principal office at _s443 Grand Blanc Rd, swartz Creek. M1 (hereinafter called "Contractor"),
provides as follows:

WITNESSETH:
WHEREAS, the City of Birmingham, through its Department of Public Services,
is desirous of having work completed to furnish and install porous grass pavers at the
intersection of Pierce and Lincoln Street.

WHEREAS, the City has heretofore advertised for bids for the procurement and
performance of services required to furnish and install porous grass pavers, and in
connection therewith has prepared a request for sealed proposals (“RFP"}, which
includes certain instructions to bidders, specifications, terms and conditions.

WHEREAS, the Contractor has professional qualifications that meet the project
requirements and has made a bid in accordance with such request for cost proposals to
furnish and install porous grass pavers..

NOW, THEREFORE, for and in consideration of the respective agreements and
undertakings herein contained, the parties agree as follows:

1. It is mutually agreed by and between the parties that the documents consisting of
the Request for Proposal to furnish and install parous grass pavers and the Contractor's
cost proposal dated Qctober 8 , 2017 shall be incorporated herein by reference
and shall become a part of this Agreement, and shail be binding upon both parties
hereto. If any of the documents are in conflict with one another, this Agreement shall
take precedence, then the RFP.

2. The City shall pay the Contractor for the performance of this Agreement in an
amount not to exceed $8250.9 , as set forth in the Contractor's
October 8, 2017 cost proposal.

3! This Agreement shall commence upon execution by both parties, unless the City
exercises its option to terminate the Agreement in accordance with the Request for
Proposals.

4, The Contractor shall employ perscnnel of good moral character and fitness in
performing all services under this Agreement.

5. The Contractor and the City agree that the Contractor is acting as an

independent Contractor with respect to the Contractor 's role in providing services to the
City pursuant to this Agreement, and as such, shall be liable for its own actions and
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neither the Contractor nor its employees shall be construed as employees of the City.
Nothing contained in this Agreement shall be construed to imply a joint venture or
partnership and neither party, by virtue of this Agreement, shall have any right, power or
authority to act or create any obligation, express or implied, on behalf of the other party,
except as specifically outlined herein. Neither the City nor the Contractor shall be
considered or construed to be the agent of the other, nor shall either have the right to
bind the other in any manner whatsoever, except as specifically provided in this
Agreement, and this Agreement shall not be construed as a contract of agency. The
Contractor shall not be entitled or eligible to participate in any benefits or privileges
given or extended by the City, or be deemed an employee of the City for purposes of
federal or state withholding taxes, FICA taxes, unemployment, workers' compensation
or any other employer contributions on behalf of the City.

6. The Contractor acknowledges that in performing services pursuant to this
Agreement, certain confidential and/or proprietary information (including, but not limited
to, internal organization, methodology, personnel and financial information, etc.) may
become involved. The Contractor recognizes that unauthorized exposure of such
confidential or proprietary information could irreparably damage the City. Therefore, the
Contractor agrees to use reasonable care to safeguard the confidential and proprietary
information and to prevent the unauthorized use or disclosure thereof. The Contractor
shall inform its employees of the confidential or proprietary nature of such information
and shall limit access thereto to employees rendering services pursuant to this
Agreement. The Contractor further agrees to use such confidential or proprietary
information only for the purpose of performing services pursuant to this Agreement.

7. This Agreement shall be governed by and performed, interpreted and enforced in
accordance with the laws of the State of Michigan. The Contractor agrees to perform all
services provided for in this Agreement in accordance with and in full compliance with
all local, state and federal laws and regulations.

8. If any provision of this Agreement is declared invalid, illegal or unenforceable,
such provision shall be severed from this Agreement and all other provisions shall
remain in full force and effect.

9. This Agreement shall be binding upon the successors and assigns of the parties
hereto, but no such assignment shall be made by the Contractor without the prior
written consent of the City. Any attempt at assignment without prior written consent
shall be void and of no effect.

10. The Contractor agrees that neither it nor its subcontractors will discriminate
against any employee or applicant for employment with respect to hire, tenure, terms,
conditions or privileges of employment, or a matter directly or indirectly related to
employment because of race, color, religion, national origin, age, sex, height, weight or
marital status. The Contractor shall inform the City of all claims or suits asserted
against it by the Contractor's employees who work pursuant to this Agreement. The
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Contractor shall provide the City with periodic status reports concerning all such claims
or suits, at intervals established by the City.

11.

The Contractor shail not commence work under this Agreement until it has, at its

sole expense, obtained the insurance required under this paragraph. All coverages shall
be with insurance companies licensed and admitted to do business in the State of
Michigan. All coverages shall be with carriers acceptable to the City of Birmingham.

12.

The Contractor shall maintain during the life of this Agreement the types of

insurance coverage and minimum limits as set forth below:

A.

Workers' Compensation Insurance: Contractor shall procure and maintain during

the life of this Agreement, Workers' Compensation Insurance, including
Employers Liability Coverage, in accordance with all applicable statutes of the
State of Michigan.

Commercial General Liability Insurance: Contractor shall procure and maintain

during the life of this Agreement, Commercial General Liability Insurance on an
"Occurrence Basis" with limits of liability not less than $1,000,000 per occurrence
combined single limit, Personal Injury, Bodily Injury and Property Damage.
Coverage shall include the following extensions: (A) Contractual Liability; (B)
Products and Completed Operations; (C) Independent Contractors Coverage; (D)
Broad Form General Liability Extensions or equivalent; (E) Deletion of all
Explosion, Collapse and Underground (XCU) Exclusions, if applicable.

Motor Vehicle Liability: Contractor shall procure and maintain during the life of

this Agreement Motor Vehicle Liability Insurance, including all applicable no-fault
coverages, with limits of liability of not less than $1,000,000 per occurrence
combined single limit Bodily Injury and Property Damage. Coverage shall include
all owned vehicles, all non-owned vehictes, and all hired vehicles.

. Additional Insured: Commercial General Liability and Motor Vehicle Liability

Insurance, as described above, shall include an endorsement stating the
following shall be Additional Insureds: The City of Birmingham, including ali
elected and appointed officials, all employee and volunteers, all boards,
commissions and/or authorities and board members, including employees and
volunteers thereof. This coverage shall be primary to any other coverage that
may be available to the additional insured, whether any other available coverage
by primary, contributing or excess.

E. Professional Liability: Professional liability insurance with limits of not less than

$1,000,000 per claim if Contractor will provide service that are customarily
subject to this type of coverage.
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F. Pollution Liability Insurance: Contractor shall procure and maintain during the life
of this Agreement Pollution Liability Insurance, with limits of liability of not less
than $1,000,000, per occurrence preferred, but claims made accepted.

G. Owners Contractors Protective Liability: The Contractor shall procure and
maintain during the life of this contract, an Owners Contractors Protective
{iability Policy with limits of liability not less than $3,000,000 per occurrence,
combined single limit, Personal Injury, Bodily Injury and Property Damage. The
City of Birmingham shali be “Name Insured” on said coverage. Thirty (30) days
Notice of Cancellation shall apply to this policy.

H. Cancellation Notice: Workers' Compensation Insurance, Commercial General
Liability Insurance and Motor Vehicle Liability Insurance (and Professional
Liability Insurance, if applicable), as described above, shall include an
endorsement stating the following: "Thirty (30) days Advance Written Notice of
Cancellation or Non-Renewal, shall be sent to: Finance Director, City of
Birmingham, PO Box 3001, 151 Martin Street, Birmingham, M| 48012-3001.

I. Proof of Insurance Coverage: Contractor shall provide the City of Birmingham at
the time the Agreement is returned for execution, Certificates of Insurance and/or
policies, acceptable to the City of Birmingham, as listed below.

1) Two (2) copies of Certificate of Insurance for Workers'
Compensation Insurance;

2) Two (2) copies of Certificate of Insurance for Commercial General
Liability Insurance;

3) Two (2) copies of Certificate of Insurance for Vehicle Liability
Insurance;

4) Two (2) copies of Cerificate of Insurance for Professional Liability
Insurance;

5) If so requested, Certified Copies of all policies mentioned above will
be furnished.

J. Coverage Expiration: If any of the above coverages expire during the term of this
Agreement, Contractor shall deliver renewal certificates and/or policies to the
City of Birmingham at least (10) days prior to the expiration date.

K. Maintaining Insurance: Upon failure of the Contractor to obtain or maintain such
insurance coverage for the term of the Agreement, the City of Birmingham may,
at its option, purchase such coverage and subtract the cost of obtaining such
coverage from the Agreement amount. In obtaining such coverage, the City of
Birmingham shall have no cbligation to procure the most cost-effective coverage
but may contract with any insurer for such coverage.

13. To the fullest extent permitted by law, the Contractor and any entity or person for
whom the Contractor is legally liable, agrees to be responsible for any liability, defend,
pay on behalf of, indemnify, and hold harmless the City of Birmingham, its elected and
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appointed officials, employees and volunteers and others working on behalf of the City
of Birmingham against any and all claims, demands, suits, or loss, including all costs
and reasonable attorney fees connected therewith, and for any damages which may be
asserted, claimed or recovered against or from and the City of Birmingham, its elected
and appointed officials, employees, volunteers or others working on behalf of the City of
Birmingham, by reason of personal injury, including bodily injury and death and/or
property damage, including loss of use thereof, which arises out of or is in any way
connected or associated with this Agreement. Such responsibility shall not be construed
as liability for damage caused by or resulting from the sole act or omission of its elected
or appointed officials, employees, volunteers or others working on behalf of the City of
Birmingham.

14. If, after the effective date of this Agreement, any official of the City, or spouse,
child, parent or in-law of such official or employee shall become directly or indirectly
interested in this Agreement or the affairs of the Contractor, the City shall have the right
to terminate this Agreement without further [iability to the Contractor if the
disqualification has not been removed within thirty (30) days after the City has given the
Contractor notice of the disqualifying interest. Ownership of less than one percent {1%)
of the stock or other equity interest in a corporation or partnership shall not be a
disqualifying interest. Employment shall be a disqualifying interest.

15.  If Contractor fails to perform its obligations hereunder, the City may take any and
all remedial actions provided by the general specifications or otherwise permitted by
law.

16.  All notices required to be sent pursuant to this Agreement shall be mailed to the
following addresses:
Department of Public Services CONTRACTOR:

Attn: Aaron Filipski Joseph Kudwa

851 S Eton St. 6443 Grand Blanc Rd
Birmingham, M| 48009 Swartz Creek, MI 48473-9403
(248)530-1701 (810) 691-9555

17.  Any controversy or claim arising out of or relating to this Agreement, or the
breach thereof, shall be settled either by commencement of a suit in Oakland County
Circuit Court, the 48th District Court or by arbitration. If both parties elect to have the
dispute resolved by arbitration, it shall be settled pursuant to Chapter 50, of the Revised
Judicature Act for the State of Michigan and administered by the American Arbitration
Association with one arbitrator being used, or three arbitrators in the event any party's
claim exceeds $1,000,000. Each party shall bear its own costs and expenses and an
equal share of the arbitrator's and administrative fees of arbitration. Such arbitration
shall qualify as statutory arbitration pursuant to MCL§600.5001 et. seq., and the
QOakland County Circuit Court or any court having jurisdiction shall render judgment
upon the award of the arbitrator made pursuant to this Agreement. The laws of the State
of Michigan shall govern this Agreement, and the arbitration shall take place in Oakland
County, Michigan. In the event that the parties elect not to have the matter in dispute
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arbitrated, any dispute between the parties may be resolved by the filing of a suit in the
QOakland County Circuit Court or the 48th District Court.

18. FAIR _PROCUREMENT OPPORTUNITY:

Procurement for the City of

Birmingham will be handled in a manner providing fair opportunity for all businesses.
This will be accomplished without abrogation or sacrifice of quality and as determined to
be in the best interest of the City of Birmingham.

IN WITNESS WHEREOF, the said parties have caused this Agreement to be
executed as of the date and year above written.

WITNESSES:

Approved:

ol

Lauren A. Wood. Director of Public
Services
(Approved as to substance)

’r,_—City Attorney
as to form)

CONTRACTOR

o LIt Bk,

Jogéph Kudwa
Its: President

CITY OF BIRMINGHAM

By:

Andrew Harris
Its: Mayor

By:

J. Cherilynn Mynsberge
Its: City Clerk

Y 7

ark/Gerber, Director of Finance
(Approved as to financial obligation)

I

Jogéph A. Valentine, City Manager
pproved as to substance)
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ATTACHMENT B - BIDDER’S AGREEMENT
For Porous Paver Installation

In submitting this proposal, as herein described, the Contractor agrees that:

1. They have carefully examined the specifications, terms and Agreement of
the Request for Proposal and all other provisions of this document and
understand the meaning, intent, and requirement of it.

2. They will enter into a written contract and furnish the item or items in the
time specified in conformance with the specifications and conditions contained
therein for the price quoted by the proponent on this proposal.

To& Kl /7 S S
BID PREPARED BY DATE
(Print Name)
PPATSI 37T
TITLE DATE
/?’%»Z = o Brcapiis @ At Imed com
D SIGNATURE 7 E-MAILADDRESS

/4‘/5:‘06;&0 19, T

COMPANY
EFL3 sl L shl STAnTz <HOF, " 5470
ADDRESS PHONE -
SN E A< B50E
NAME OF PARENT COMPANY PHONE
ADDRESS
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ATTACHMENT C - COST PROPOSAL
For Porous Paver Installation

In order for the bid to be considered valid, this form must be completed in its
entirety. The cost for the Scope of Work as stated in the Request for Proposal
documents shall be a lump sum, as foliows:

0@
$ ¥ F50

Aftach technical specifications for all proposed materials and submit documents
listed in the “Contractor's Responsibilities” section of the RFP (p. 6), including
that which demonstrates the Contractor’s capabilities, technical proficiencies,
and experience in installing porous pavers for the application described within
this RFP.

Firm Name é‘ﬂf Cepti vy, 1.

Authorized signature % ,% Date /J/M 7
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ATTACHMENT D - IRAN SANCTIONS ACT VENDOR CERTIFICATION FORM
For Porous Paver Installation

Pursuant to Michigan Law and the Iran Economic Sanction Act, 2012 PA 517 (“Act”),
prior to the City accepting any bid or proposal, or entering into any contract for goods or
services with any prospective Vendor, the Vendor must certify that it is not an “Iran
Linked Business”, as defined by the Act.

By completing this form, the Vendor certifies that it is not an “Iran Linked Business”, as
defined by the Act and is in full compliance with all provisions of the Act and is legally
eligible to submit a bid for consideration by the City.

FoE WMo s0 /5 / 7
PREPARED BY DATE
(Print Name)
Snes 1o/t
TITLE DATE
4/ A ﬂ Ggeoreapms, T,
AUTHORIZED SIGNATURE < E-MAIL ADDRESS

%&a@nq, ZVNC
COMPANY i

L7 Enjued DA At | SToANZ a0k, oo FEFTT

ADDRESS “  PHONE
SAME A Aovl 579 £7/-75%5
NAME OF PARENT COMPANY PHONE
ADDRESS
PE-F/SE A5

TAXPAYER |.D.#
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DATE (MMWDDIYYYY)

ey I
ACORD CERTIFICATE OF LIABILITY INSURANCE a0

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER, THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: K the certificate holder is an ADDITIONAL INSURED, the policy{ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statemant on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

PRODUCER TONTACT Deborah Sipes
W. J. Phillips, Inc. PN D, Bty 8102300020 |{ARE., No):
6045 Corunna Rd Suite B ADDRESs: deb@wjphillips.com
INSURER(S) AFFORDING COVERAGE NAIC #
Flint ME 48532 INSURER A: AUTO OWNERS INS CO 18988
INSURED INsURER B: HOME OWNERS INS CO 26638
Agroscaping Inc INSURER C :
6443 Grand Blanc Road INSURER D :
INSURERE :
Swartz Creck MI 48473 INSURER F :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIQD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM CR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TC WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

TADDLSUER FOCICY EFF ]
[Ter TYPE OF INSURANCE INSD|WvD POLICY NUMBER (DO Frv | (MMBaPrr) LIMITS
3 | COMMERCIAL GENERAL LIABILITY EACH OCCLRRENCE s 1000000
DRWAGE TURENTED
| cLams-mane Bloccua PREMISES {Ea occurrence)  |$ 300000
| MED EXP (Any one parson) 1§ 10000
B Y 14232281 04/28/2017 | 04/28/2018 | PERSONAL & ADV INJURY s 1000000
GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE s 2000000
PRO-
PoLICY I:I JECT L__l Loc PRODUCTS - COMPIOP AGG |$ 2000000
OTHER: s
ORMEIRED SING:
AUTOMOBILE LIABILITY C!E, aczidenty o |$ 500000
ANY AUTO BODILY INJURY (Per person] |$
A | |RSsony amos 0 Y 47-232-281-04 0412872017 | 0472812018 [BODILY INJURY [Por acadent |5
3 |HIRED NON-OWNED : s
| 7% | AUTOS ONLY AUTOS ONLY Per accident
s
| X[UMBRELLALIAR |  |occur EACH OCCURRENCE s 1000000.00
B EXCESS LIAB CLAIMS-MADE 47-232-281-02 128/2017 | 04/28/2018 | AGGREGATE s 1000000.00
X |oep | |RETENTIONS 500000 =
RKERS COMPENSATION PER TTFF
D EMPLOYERS® LIASILITY T [stanre | [ex
Y PROPRIETOR/PARTNER/EXECUTIVE E L. EACH ACCIDENT $
FEICER/MEMBER EXCLUDED? D Nia
Mandatory In NH) E L. DISEASE - EA EMPLOYEE|S
8, deacribe undar
IDESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT [$
Limit 134300
g | Contractors Equipment 14232281 04/28/2017 | 0472872018 | Deductible 250
DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES {ACORD 101, Additional Remarks Schadula, may be hed If more space Is required)

City of Birmingham is listed as additional insured on the general liability policy and the automobile policy.

CERTIFICATE HOLDER CANCELLATION
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
City of Birmingham ACCORDANCE WITH THE POLICY PROVISIONS.
851 S. Eaton AUTHORIZED REPRESENTATIVE
o Deborab Sipes
| Birmingham, Ml 48009

© 1988-2015 ACORD CORPORATION. All rights reserved.
ACORD 25 (2016/03) The ACORD name and logo are registerad marks of ACORD



NOTICE OF PUBLIC HEARING

BIRMINGHAM CITY COMMISSION

SPECIAL LAND USE PERMIT &
REVISED FINAL SITE PLAN

Meeting Date, Time, Location:

Monday, December 11, 2017 at 7:30 PM
Municipal Building, 151 Martin
Birmingham, Ml

Location of Request:

210 S. Old Woodward (Bird and the Bread)

Nature of Hearing:

To consider approval of a Special Land Use
Permit & Revised Final Site Plan to allow a
name and concept change to the existing
restaurant.

City Staff Contact:

Jana Ecker 248.530.1841
jecker@bhamgov.org

Notice Requirements:

Mailed to all property owners and
occupants within 300 feet of subject
address.

Publish November 26, 2017

Approved minutes may be reviewed at:

City Clerk’s Office

Persons wishing to express their views may do so in person at the hearing or in writing
addressed to City Clerk, City of Birmingham, 151 Martin, Birmingham, MI 48009.

Persons with disabilities needing accommodations for effective participation in this
meeting should contact the City Clerk's Office at 248.530.1880 (voice) or 248.644.5115
(TDD) at least one day in advance to request mobility, visual, hearing or other assistance.
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mailto:jecker@bhamgov.org

*Cﬁiﬂ?mmgham MEMORANDUM

A Walkable (fulm/nmi/)' |
Planning Division

DATE: December 5, 2017

TO: Joseph A. Valentine, City Manager

FROM: Jana L. Ecker, Planning Director

SUBJECT: Public Hearing for a Special Land Use Permit Ammendment and

Final Site Plan for Vinotecca at 210 S. Old Woodward Ave

The subject business is located at 210 S. Old Woodward Avenue in the southern portion of The
Plaza at Birmingham building, just south of Merril Street. The applicant is the current owner of the
restarant on site, The Bird and the Bread, and intends to change the name and concept of the
current restaurant into Vinotecca, which will have serve wine in conjunction with a European food
focus. According to Section 6 Article 6.02(A)(5) of the Zoning Ordinance, existing and new
establishments with alcoholic beverage sales shall obtain a Special Land Use Permit upon change in
ownership or name of establishment.

The parcel is Zoned B-4, Business Residential and D-4 in the Downtown Overlay District. The
applicant is proposing new signage and minor remodeling for the interior that includes the
construction of a stage for low key entertainment. The applicant will be operating with the existing
Class C liquor license controlled by the property owner which is currently in use by the Bird and the
Bread.

The Planning Board met on November 8th, 2017 and conducted a public hearing to discuss the
Final Site Plan and Special Land Use Permit Review for 210 S. Old Woodward. The Planning Board
raised the issue of isinglass with the applicant, citing their disapproval and encouraging the
applicant to find different screening materials for the outdoor café. The Planning Board voted
unanimously to recommend approval of the Special Land Use Permit and Final Site Plan for 210 S.
Old Woodward Avenue to the City Commission with the following conditions:

1. The applicant obtains approval from the Historic District Commission; and

2. The Proposed Eisinglass is not considered a part of the Final Site Plan and
SLUP approval.

The Historic District Commission met on November 15, 2017 and conducted a public hearing to
discuss the Final Site Plan and Special Land Use Permit Review for 210 S. Old Woodward. The
Historic District Commission approved the proposed changes with the exception of the Isinglass
enclosure, however they did note that it would be reasonable to put up Isinglass or similar material
during the construction phase next door to prevent dust and debris from affecting the site.



As The Bird and the Bread (Vinotecca) currently holds an entertainment permit, live entertainment
is permitted within the establishment. However, given previous concerns raised by the City
Commission regarding the use of DJ’s and other types of entertainment, the draft SLUP resolution
contains additional entertainment provisions that the City Commission may wish to consider
adopting.

The City Commission set a public hearing date for December 11", 2017 to consider an application
for a Special Land Use Permit ("SLUP”) Amendment and Final Site Plan for Vinotecca at 210 S. Old
Woodward Avenue. Please see attached staff report presented to the Planning Board, along with
the application, submitted plans and relevant meeting minutes for your review.

SUGGESTED ACTION:

To approve a Special Land Use Permit Amendment and Final Site Plan for Vinotecca at 210
S. Old Woodward to allow for a name and concept change from the previous restaurant as

recommended by the Planning Board on November 8, 2017.




WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

VINOTECCA
210 S. OLD WOODWARD
SPECIAL LAND USE PERMIT AMMENDMENT
2017

Vinotecca filed an application pursuant to Article 7, section 7.34 of Chapter 126,
Zoning, of the City Code to operate a food and drink establishment in the B4
zone district in accordance Article 2, Section 2.37 of Chapter 126, Zoning, of the
City Code;

The land for which the Special Land Use Permit is sought is located on the west
side of S. Old Woodward, south of Merrill Street;

The land is zoned B-4, and is located within the Downtown Birmingham Overlay
District, which permits the operation of food and drink establishments serving
alcoholic beverages with a Special Land Use Permit;

Article 7, section 7.34 of Chapter 126, Zoning requires a Special Land Use Permit
to be considered and acted upon by the Birmingham City Commission, after
receiving recommendations on the site plan and design from the Planning Board
for the proposed Special Land Use;

The applicant received SLUP approval from City Commission on October 7%, 2013
for the restaurant HOME;

The applicant received SLUP approval from City Commission on February 10%,
2014 to change the name from HOME to The Bird and the Bread;

The applicant submitted an application for a Special Land Use Permit and Final

Site Plan to change the restaurant name from The Bird and the Bread to
Vinotecca, along with minor interior and exterior changes;

The Planning Board on November 8", 2017 reviewed the application for a Special

Land Use Permit and Final Site Plan Review and recommended approval to change
the name and concept of The Bird and the Bread to Vinotecca, subject to the
following conditions:

(1) The applicant obtains approval from the Historic District Commission; and
(2) The proposed Eisinglass is not considered a part of the Final Site Plan and
SLUP approval.

The applicant has agreed to comply with the conditions of approval
recommended by the Planning Board;

The HDC reviewed the application for Historic Design Review and recommended
approval on November 15, 2017;



WHEREAS,  The Birmingham City Commission has reviewed Vinotecca’s Special Land Use Permit
Amendment application and the standards for such review as set forth in Article 7,
section 7.36 of Chapter 126, Zoning, of the City Code;

NOW, THEREFORE, BE IT RESOLVED, The Birmingham City Commission finds the standards
imposed under the City Code have been met, subject to the conditions below, and
that Vinotecca’s application for a Special Land Use Permit Amendment and Final
Site Plan at 210 S. Old Woodward is hereby approved;

BE IT FURTHER RESOLVED, That the City Commission determines that to assure continued
compliance with Code standards and to protect public health, safety, and welfare,
this Special Land Use Permit Amendment is granted subject to the following
conditions:

1. Vinotecca shall be permitted to provide entertainment in accordance with
their entertainment permit issued by the MLCC, except that no disc jockey
("DJ") entertainment shall be permitted after 7:00pm on any day of the

week;
2. D] entertainment includes any entertainment that involves a person
who mixes different sources of pre-existing recorded music as it is playing;
3. Vinotecca shall abide by all provisions of the Birmingham City Code; and
4, The Special Land Use Permit may be canceled by the City Commission

upon finding that the continued use is not in the public interest.

BE IT FURTHER RESOLVED, That failure to comply with any of the above conditions shall result in
termination of the Special Land Use Permit.

BE IT FURTHER RESOLVED, Except as herein specifically provided, Vinotecca and its heirs,
successors, and assigns shall be bound by all ordinances of the City of Birmingham
in effect at the time of the issuance of this permit, and as they may be
subsequently amended. Failure of Vinotecca to comply with all the ordinances of
the City may result in the Commission revoking this Special Land Use Permit.

MAY IT BE FURTHER RESOLVED that Vinotecca is recommended for the operation of a food and
drink establishment serving alcoholic beverages on premises with a Class C
Liquor License, at 210 S. Old Woodward, Birmingham, Michigan, 48009, above
all others, pursuant to Chapter 10, Alcoholic Liquors, of the Birmingham City
Code, subject to final inspection.

I, Cherilynn Mynsberge, City Clerk of the City of Birmingham, Michigan, do hereby certify that the
foregoing is a true and correct copy of the resolution adopted by the Birmingham City Commission
at its regular meeting held on December 11", 2017.

Cherilynn Mynsberge, City Clerk



PREVIOUS SLUP RESOLUTION

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

THE BIRD AND THE BREAD
210 S. OLD WOODWARD
SPECIAL LAND USE PERMIT AMENDMENT
2014

HOME filed an application pursuant to Article 7, section 7.34 of Chapter 126,
Zoning, of the City Code to operate a food and drink establishment with on-
premises consumption of alcoholic liquors in the B4 zone district in accordance
Article 2, Section 2.37 of Chapter 126, Zoning, of the City Code;

The land for which the Special Land Use Permit is sought is located on the west
side of S. Old Woodward, south of Merrill Street;

The land is zoned B-4, and is located within the Downtown Birmingham Overlay
District, which permits the operation of food and drink establishments serving
alcoholic beverages with a Special Land Use Permit;

Article 7, section 7.34 of Chapter 126, Zoning requires a Special Land Use Permit
to be considered and acted upon by the Birmingham City Commission, after
receiving recommendations on the site plan and design from the Planning Board
for the proposed Special Land Use;

The applicant submitted an application for a Special Land Use Permit and Final
Site Plan for HOME;

The Planning Board on August 28, 2013 reviewed the application for a Special Land
Use Permit and Final Site Plan Review and recommended approval of the
application with the following conditions:

(1) The applicant obtains approval from the Historic District Commission;
(2) The applicant obtains an outdoor dining permit from the City of Birmingham; and
(3) The applicant comply with the requests of the Fire Department.

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

The applicant has agreed to comply with the conditions of approval
recommended by the Planning Board;

The Historic District Commission on September 18, 2013 reviewed the application
for a Historic Sign and Design Review and recommended approval of the
application;

The Birmingham City Commission reviewed HOME's Special Land Use Permit
application and the standards for such review as set forth in Article 7, section 7.36
of Chapter 126, Zoning, of the City Code;

The City Commission approved the Special Land Use Permit and Final Site Plan
for HOME on October 7, 2013;



WHEREAS, The applicant has now requested to change the DBA name of HOME to THE
BIRD AND THE BREAD, and thus amend the Special Land Use Permit approved
on October 7, 2013;

WHEREAS,  The Birmingham City Commission has reviewed THE BIRD AND THE BREAD'’s
Special Land Use Permit Amendment application and the standards for such review
as set forth in Article 7, section 7.36 of Chapter 126, Zoning, of the City Code;

NOW, THEREFORE, BE IT RESOLVED, The Birmingham City Commission finds the standards
imposed under the City Code have been met, subject to the conditions below, and
that THE BIRD AND THE BREAD’s application for a Special Land Use Permit
Amendment at 210 S. Old Woodward is hereby approved;

BE IT FURTHER RESOLVED, That the City Commission determines that to assure continued
compliance with Code standards and to protect public health, safety, and welfare,
this Special Land Use Permit Amendment is granted subject to the following
conditions:

1. THE BIRD AND THE BREAD shall abide by all provisions of the Birmingham
City Code; and

2. The Special Land Use Permit may be canceled by the City Commission
upon finding that the continued use is not in the public interest.

BE IT FURTHER RESOLVED, That failure to comply with any of the above conditions shall result in
termination of the Special Land Use Permit.

BE IT FURTHER RESOLVED, Except as herein specifically provided, THE BIRD AND THE BREAD
and its heirs, successors, and assigns shall be bound by all ordinances of the City of
Birmingham in effect at the time of the issuance of this permit, and as they may be
subsequently amended. Failure of THE BIRD AND THE BREAD to comply with all
the ordinances of the City may result in the Commission revoking this Special Land
Use Permit.

MAY IT BE FURTHER RESOLVED that THE BIRD AND THE BREAD is recommended for the
operation of a food and drink establishment serving alcoholic beverages on
premises with a Class C Liquor License, at 210 S. Old Woodward, Birmingham,
Michigan, 48009, above all others, pursuant to Chapter 10, Alcoholic Liquors, of
the Birmingham City Code, subject to final inspection.

I, Laura M. Broski, City Clerk of the City of Birmingham, Michigan, do hereby certify that the
foregoing is a true and correct copy of the resolution adopted by the Birmingham City Commission
at its regular meeting held on February 10, 2014.

Laura M. Pierce, City Clerk
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Special Land Use Permit Appllcatlon

Planning Division
Form will not be processed until it is completely filled out.

1. Applicant Property Owner

Name: Viene LLOC Name: & CO dewe) 3_?)”0’)77

Address: 210 3. O weodwam] Address: ) #2323 O
Blemnahomrs ML Y4 X009 M ‘—I?oo‘)

Phone Number: 4 ,&,1 03~4£00 PhoneNumber 7_«1».., EYC~ S9pD

Fax Number: Fax Number:

Email Address: jep sn "\e ma.l, b Email Address: S oo™ ~AQ ess codeve)op Ment.corn

2. Applicant’s Attorn yIContact Person Project Designer/Developer

Name: Dags. E1Feid / Keis¥on Sonngs Name: DOAVZ &€ j

Address: 210 S, 1) \aeo)war) Address: w797y twest rd
B mﬂih“m MI Y Yo wron  MmI YE39%

Phone Number: 214y ¥ ~2.0% - ;o0 Phone Number: _7239-7)pP-7201&

Fax Number: c Fax Number:

Email Address: ke gt Sotne~ Q@ (mal. pne Email Address: DAV E €.€r° J © G wma. I Corm

3. Required Attachments

» Warranty Deed with legal description of property *Catalog sheets for all proposed lighting, mechanical

* Required fee (see Fee Schedule for applicable amount) equipment & outdoor furniture

» Fifteen (15) folded copies of plans including a certified land * An itemized list of all changes for which approval is

survey, color elevations showing all materials, site plan, requested

landscape plan, photometric plan, and interior plan  Completed Checklist

* Photographs of existing site and buildings » Digital copy of plans

* Samples of all materials to be used * One (1) additional set of plans mounted on a foam board,

including a color rendering of each elevation

4. Project Information

Address/Location of Property: Name of Historic District site is in, if any: XQQQZ[ lZﬁW N
210 S. ol w vodwarl Date of HDC Approval, if any:

Name of Development: 5ng tecen Date of Application for Preliminary Site Plan:

Sidwell #: Date of Preliminary Site Plan Approval:

Current Use: R egtavrant Date of Application for Final Site Plan:

Proposed Use: RestavraviT Date of Final Site Plan Approval:

Area in Acres: Date of Revised Final Site Plan Approval:

Current Zoning: Date of Final Site Plan Approval:

Zoning of Adjacent Properties: Date of DRB approval, if any:

Is there a current SLUP in effect for this site?: yeS Date of Last SLUP Amendment:

Is property located in the floodplain? 4 Will proposed project require the division of platted lots?

5. Details of the Nature of Work Proposed (Site plan & design elements)
Rccon«p‘?‘ o The A r) an/ The A1 u.,) #o Uineteeen . U no"i:cc.o\
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6. Buildings and Structures

Number of Buildings on site: , Use of Buildings: M X .
Height of Building & # of stories: _j Height of rooftop mechanical equipment: M / FAY
7. Floor Use and Area (in square feet)

Commercial Structures:

Total basement floor area: N/ A Office space:

Number of square feet per upper floor: |1,099 Retail space:

Total floor area: 11,099 ! Industrial space:

Floor area ratio (total floor area divided by total land area): _MIA Assembly space:

Open space: N | A X Seating Capacity:

Percent of open space: _N}A Maximum Occupancy Load:
Residential Structures:

Total number of units: N Rental units or condominiums?:

Number of one bedroom units: Size of one bedroom units:

Number of two bedroom units: Size of two bedroom units:

Number of three bedroom units: Size of three bedroom units:

Open space: Seating Capacity:

Percent of open space: Maximum Occupancy Load:

8. Required and Proposed Setbacks

Required front setback: PopN & Proposed front setback:

Required rear setback: Proposed rear setback:

Required total side setback: Proposed total side setback:

Side setback: Second side setback:

9. Required and Proposed Parking

Required number of parking spaces: A/ oN L Proposed number of parking spaces:
Typical angle of parking spaces: Typical size of parking spaces:

Typical width of maneuvering lanes: Number of spaces < 180 sq. ft.:

Location of parking on the site: Number of handicap spaces:

Location of off site parking: Shared Parking Agreement?:

Number of light standards in parking area: Height of light standards in parking area:
Screenwall material: Height of screenwall:

10. Landscaping

Location of landscape areas: /V 0 JU i Proposed landscape material:




11. Streetscape

Sidewalk width: _ AMaa) <<

Number of benches:

Description of benches or planters:

Number of planters:

Number of existing street trees:

Number of proposed street trees:

Streetscape Plan submitted?:

Species of existing street trees:

Species of proposed street trees:

12. Loading

Required number of loading spaces: Now ¢

Typical angle of loading spaces:

Screenwall material:

Location of loading spaces on the site:

13. Exterior Trash Receptacles

Required number of trash receptacles: Mop

Location of trash receptacles:

Screenwall material:

14. Mechanical Equipment

Utilities & Transformers:
Number of ground mounted transformers: AMp VN S

Size of transformers (LxWxH):

Proposed number of loading spaces:

Typical size of loading spaces:

Height of screenwall:

Proposed number of trash receptacles:

Size of trash receptacles:

Height of screenwall:

Location of all utilities & easements:

Number of utility easements:

Screenwall material:

Ground Mounted Mechanical Equipment:
Number of ground mounted units: ADA £

Size of ground mounted units (Lx WxH):_

Height of screenwall:

Location of all gournd mounted units:

Screenwall material:

Rooftop Mechanical Equipment:
Number of rooftop units: _ Ao A/

Type of rooftop units:

Height of screenwall:

Location of all ground mounted units:

Size of rooftop units (LxWxH):

Screenwall material:

Location of screenwalls:

Height of screenwall:

Percentage of rooftop covered by mechanical units:
Distance from units to rooftop units to screenwall:




15. Accessory Buildings

Number of accessory buildings: M vMN S Size of accessory buildings:

Location of accessory buildings: Height of accessory buildings:

16. Building Lighting

Number of light standards on building: NINS Type of light standards on building:

Size of light fixtures (LxWxH): Height from grade:

Maximum wattage per fixture: Proposed wattage per fixture:

Light level at each property line: Number & location of holiday tree lighting receptacles:

The undersigned states the above information is true and correct, and understands that it is the responsibility of
the applicant to advise the Planning Division and / or Building Division of any additional changes made to an
approved site plan or Special Land Use Permit. The undersigned further states that they have reviewed the
procedures and guidelines for site plan review and Special Land Use Permits in Birmingham and have complied
with same. The undersigned will be in attendance at the Planning Board meeting when this application will be
discussed.

Signature of Owner: Date:
Print Name:
Signature of Applicant: Date:
Print Name:
Signature of Architect: Date:
Print Name:

Office Use Only

Application #: Date Received: Fee:

Date of Approval: Date of Denial: Accepted by:
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CONSENT OF PROPERTY OWNER

I, FSSCQ ¥ @va/N Q-H#90), LiA OF THE STATE OF H,Ma AND COUNTY OF

(Name of property owner)

@D«KWN 0 STATE THE FOLLOWING:
1.  That I am the owner of real estate located at /L\Q % outTH Glﬂﬂwﬁ {}@O s

(Address of affected property)

2. That Ia';lye read and examined the Application for Administrative Approval made to the City of Birmingham by:
% T B (76 MfTV\L ;

(Name of applicant)

3. That I have no objections to, and consent to the request(s) described in the Application made to the City of
Birmingham.

pares: \ O\ 3 1 \ades B SUAM AR

Owner’s Name (Please Print) /

LZ—JZV/ L
Ownﬁs' Slgnature
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Notice Signs - Rental Application
Community Development

1. Applicant Property Owner

Name: Vinl; LL C . Name: gz (D Ogwx slnfﬂv_vz—b 1

Address: 1.! D5 o))  amoe ihm:! Address: 2 )p S, pi) " wys)wn! [
Iy Whpan ML) 03 Bic msnghan, M3 YPDD 9

Phone Number: 2.y y—?—o‘& "‘lﬁ [ ) Phone Number: 2¢% -4~ ST o 2

Fax Number: Fax Number:

2. Project Information
Address/Location of Property: 210 §. ) Woabwm,) #jb0 Name of Historic District site is in, if any:

Name of Development: (VIR ¥ 7P Current Use:

Areain Acres: o N & Current Zoning:

3. Date of Board Review

Board of Building Trades Appeals: Board of Zoning Appeals:
City Commission: Design Review Board:
Historic District Commission: Housing Board of Appeals:

Planning Board:

The undersigned states the above information is true and correct, and understands that it is the
responsibility of the applicant to post the Notice Sign(s) at least 15 days prior to the date on which the
project will be reviewed by the appropriate board or commission, and to ensure that the Notice Sign(s)
remains posted during the entire 15 day mandatory posting period. The undersigned further agrees to
pay a rental fee and security deposit for the Notice Sign(s), and to remove all such signs on the day
immediately following the date of the hearing at which the project was reviewed. The security deposit
will be refunded when the Notice Sign(s) are returned undamaged to the Community Development
Department. Failure to return the Notice Sign(s) and/or damage to the Notice Sign(s) will result in
forfeiture of the security deposit.

Signature of Applicant: Date:

Office Use Only
Application #: Date Received: Fee:

Date of Approval: Date of Denial: Reviewed by:
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SPECIAL LAND USE PERMIT APPLICATION CHECKLIST — PLANNING DIVISION
Applicant: \Ji f\\sb&, LL— C Case #: Date:
Address: A0 S. (‘)\) Wooémoxg Project: Vin t:i"t Rl /MBW) 4 the b‘q"é

All site plans and elevation drawings prepared for approval shall be prepared in accordance with the following specifications and other
applicable requirements of the City of Birmingham. If more than one page is used, each page shall be numbered sequentially. All
plans must be legible and of sufficient quality to provide for quality reproduction or recording. Plans must be no larger than 24” x
36”, and must be folded and stapled together. The address of the site must be clearly noted on all plans and supporting documentation.

Site Plan for Special Land Use Permit

A full site plan detailing the proposed changes for which approval is requested shall be drawn at a scale no smaller than 1”
=100’ (unless the drawing will not fit on one 24” X 36” sheet) and shall include:

. Name and address of applicant and proof of ownership;

. Name of Development (if applicable);

S
NI

. Address of site and legal description of the real estate;

. Name and address of the land surveyor;

. Legend and notes, including a graphic scale, north point, and date;
. A separate location map;

7. A map showing the boundary lines of adjacent land and the existing zoning of the area proposed to be
developed as well as the adjacent land;

8. A list of all requested elements / changes to the site plan;

9. Any changes requested marked in color on the site plan and on all elevations of any building(s);

M 10. A chart indicating the dates of any previous approvals by the Planning Board, Board of Zoning Appeals,
Design Review Board, City Commission, or the Historic District Committee (“HDC”);

N/A 11. Existing and proposed layout of streets, open space and other basic elements of the plan;
~ja 12. Existing and proposed utilities and easements and their purpose;

M/A 13, Location of natural streams, regulated drains, 100-year flood plains, floodway, water courses, marshes,
wooded areas, isolated preservable trees, wetlands, historic features, existing structures, dry wells, utility lines,
fire hydrants and any other significant feature(s) that may influence the design of the development;

14. General description, location, and types of structures on the site;

16. A landscape plan showing all existing and proposed planting and screening materials, including the number,

v
v/ 15. Details of existing or proposed lighting, signage and other pertinent development features;
NA
size, and type of plantings proposed and the method of irrigation; and
A

~/A 17. Any other information requested in writing by the Planning Division, the Planning Board, or the Building

Official deemed important to the development.

Elevation Drawings



Complete elevation drawings detailing the proposed changes for which approval is requested shall be drawn at a scale no
smaller than 1” = 100’ (unless the drawing will not fit on one 24” X 36 sheet) and shall include:

18. Name and address of applicant and proof of ownership;

19. Name of Development (if applicable);

[\

0. Address of site and legal description of the real estate;

N
—

. A separate location map;

N
N

. Legend and notes, including a graphic scale, north point, date and all relevant dimensions;

. Color elevation drawings showing the proposed design for each fagade of the building;

NSNS
S

[\

4. Ttemized list of all materials to be used, including exact size specifications, color, style, and the name of the
manufacturer; and

g

/A 25. Elevation drawings of all screenwalls to be utilized in concealing any exposed mechanical or electrical
equipment, trash receptacle areas and parking areas;

v 26. Details of existing or proposed lighting, signage and other pertinent development features;
v 27. A list of any requested design changes;

A 28. Location of all exterior lighting fixtures, exact size specifications, color, style and the name of the

manufacturer of all fixtures, and a photometry analysis of all exterior lighting fixtures showing light levels to all
property lines; and

N/A  29. Any other information requested in writing by the Planning Division, the Planning Board, or the Building
Official deemed important to the development.
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A DIVISION OF
JOHNSON SIGN CO.

Y

INTERMNATIONAL SIGN ASSOCIATION

DESIGN COMPETITION
AWARD WINNER

WSA

WORLD SIGMN ASSOCIATES

BEST OF THE BEST
AWARD WINNER

MAP SATIN BLACK

|

MAP METALLIC SILVER

Proposed Signage Concept ©SS——

SECTION 1
7.8 SQFT

SECTION 2
13 SQFT

20.8 SQUARE FEET SCALE 3/8” =1’

THE ELM ROOM = EVENTS MUSIC WINE BAR « RESTAURANT

[

NIGHT SIMULATION

SCALE 3/16” = 1’

NEW CUSTOM DIMENSIONAL HALO LIT WALL SIGN WITH ARCHITECTURAL ACCENT SUSPENSION BRACKETS.

THE CABINET COMPONENTS ARE FABRICATED ALUMINUM 6" DEEP WITH WHITE LED LIGHTING THAT IS LET OUT

OF THE 3/4” PUSH-THRU ACRYLIC LETTER SIDES. THE FACES ARE OPAQUE SILVER. THE LED LIGHT PASSES

THOUGH A TRANSPARENT BURGUNDY FILM TO PRODUCE A COLOR SHIFT TOWARDS PURPLE/ RED.

THE SIGN IS INSTALLED WITH WALL PLATES ATTACHED WITH EXPANSION BOLTS ALIGNED TO MORTAR

JOINTS WHERE APPLICABLE. THE AWNINGS ARE FABRICATED ALUMINUM TUBE FRAMES WITH SUNBRELLA

BLACK FABRIC NON-ILLUMINATED SKINS. THEY HAVE 3 7/8" APPLIED WHITE VINYL TEXT IN THE 9" VALANCES.

AWNING PROJECTION IS 24" DEEP.
10-10"
<= EACH VALANCE IS 8.125 SQFT

THE ELM ROOM + EVENTS « MUSIC 33% OF 8.125 = 2.68 SQFT
VALANCE TEXT IS 2.61 SQFT EACH

10'-10"
81"
0-9" WINE BAR « RESTAURANT
VALANCE DETAIL SCALE 3/8” = 1’
e s EXISTING CONDITION
Underwriters | # OF SETS 1 'RETURN DEPTH 6’ 'RACEWAY COLOR N.A. DESIGNER S WILKIE | _ .
Laboratories, Inc.| FACE COLOR SEE ABOVE ‘TYPE OF INSTALL WALL MOUNT ' TRANSFORMER N.A. DATE 10/24/17 | BRPROVED By DATE:
‘sumasLE For weT Locatons. | RETURN COLOR  TO MATCH ‘TYPE OF FACE ALUMINUM /ACRYLIC |BALLAST N.A. 'JOB NO. 9758 | %Eﬁ%%’@j%gﬁ’é%iTTEEE’?:%?@E% "™ GIRPOSES ONLY. THE FINSHED PRODLCT VAYBE
ELECTRIC SIGN RETAINER COLOR N.A. (BLIND) RACEWAY D. H. L NA.  COMMENTS: JOB NAME VINOTECCA-9758-7 CONSENT FROM HURON SIGN COMPANY D r ENABLE FABRICATION PROCEDURES
CERTIFIED MANUFACTURER [IZpJ&{@/I@)H WHITE HOUSINGS N.A. 'SALESPERSON: KEVIN SHORT  ADDRESS: 210 S. OLD WOODWARD BIRMINGHAM, MI THIS DESIGN CONCEPT © COPYRIGHT 2017
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Planning Division

DATE: November 3, 2017
TO: Planning Board Members
FROM: Brooks Cowan, Assistant Planner

SUBJECT: 210 S. Old Woodward — Vinotecca — Special Land Use Permit Amendment
and Final Site Plan application

Executive Summary

The subject site is located at 210 S. Old Woodward, on the west side of S. Old Woodward, just
south of Merrill. The applicant is the owner of the current restaurant on site, The Bird and the
Bread, and wishes to change the name and concept the current restaurant into Vinotecca which will
have a wine focus with European food pairings. According to Section 6 Article 6.02(A)(5) of the
Zoning Ordinance, existing and new establishments with alcoholic beverage sales shall obtain a
Special Land Use Permit upon change in ownership or name of establishment, or upon application
for a Site Plan Review.

The parcel is zoned B-4, Business-Residential and D-4 in the Downtown Overlay District. The
applicant is proposing new signage and enclosing the existing outdoor café with framing and
retractable isinglass. They are also proposing minor remodeling for the interior that includes the
construction of a stage for low key entertainment. The applicant will be operating with the existing
Class C liquor license controlled by the property owner which is currently in use by the Bird and the
Bread. Article 02 section 2.37(B)(4) permits food or drink establishments with alcoholic beverage
sales (on-premise consumption) as an accessory permitted use provided that the establishment
obtain Special Land Use Permit approval. Accordingly, the applicant is required to obtain a
recommendation from the Planning Board on the Final Site Plan and Special Land Use Permit, and
then obtain approval from the City Commission for the Final Site Plan and Special Land Use Permit.
As the proposed establishment is located within the Central Business District Historic District, the
applicant will also be required to appear before the Historic District Commission.

1.0 Land Use and Zoning

1.1 Existing Land Use - The existing site is used for retail and commercial purposes.
Land uses surrounding the site are also retail and commercial.

1.2  Existing Zoning — The property is currently zoned B-4, Business-Residential, and D-4
in the Downtown Overlay District. The existing use and surrounding uses appear to
conform to the permitted uses of each Zoning District.

1.3 Summary of Land Use and Zoning - The following chart summarizes existing land
use and zoning adjacent to and/or in the vicinity of the subject site.




2.0

3.0

North South East West
Existing Land Commercial / Commercial / Commercial / Commercial /
Use Retail Retail Retail Retalil
Ez)gztiLnQ B-4, Business- B-4, Business- B-4, Business- B-4, Business-
. . g Residential Residential Residential Residential
District
Downtown
Overlay D-4 D-4 D-4 D-4
Zoning
District

Screening and Landscaping

2.1 Screening — No screening is proposed at this time. However, if needed in the future,
the applicant will be required to screen any additional mechanical equipment in
accordance with the Zoning Ordinance.

2.2 Landscaping — No changes proposed.

Parking, Loading, Access, and Circulation

3.1  Parking — As the subject site is located within the Parking Assessment District, the
applicant is not required to provide on-site parking.

3.2  Loading — No changes are proposed.

3.3  Vehicular Access & Circulation - Vehicular access to the building will not be altered.

3.4  Pedestrian Access & Circulation — Pedestrian access to the outdoor café is available
from the main stair case into the restaurant or the inside dining area. Outdoor cafes
are encouraged as they create a more pedestrian friendly environment. The
proposed café plans indicate a 5 foot width of unobstructed pedestrian access along
the storefront in the public right-of-way, and thus conforms to the Zoning Ordinance
provisions for outdoor cafés.




4.0

5.0

6.0

3.5  Streetscape — The existing sidewalk is concrete on the north side of Maple, accented
with sections of brick pavers. The applicant is not proposing to alter the existing
sidewalk, street trees, or light poles.

Lighting

Pedestrian scale light fixtures illuminate S. Old Woodward, and will continue to do so. The
applicant is proposing to illuminate the new signage as well.

Departmental Reports

5.1 Engineering Division - No concerns were reported from the Engineering Department.

5.2 Department of Public Services — No concerns were reported from the DPS.

5.3 Fire Department — No concerns were reported from the Fire Department.

5.4 Police Department - No concerns were reported from the Police Department.

5.5 Building Department - The Building Department has provided their standard
comments.

Design Review

Awning and Signage

The applicant is proposing to install two new awnings with signage along the building
frontage. The two awnings are constructed of fabricated aluminum tubing with Sunbrella
black fabric non-illuminated skins. They have 3.88 inch applied white vinyl text in the 9 inch
valences. The awnings are 3’ x 10'10”, and project 2 feet from the building facade. Each
valance is 8.125 square feet total, while the proposed valance signage text totals 2.61
square feet for each awning, satisfying the Sign Ordinance requirement of no more than
33% of the valance area in Section 1.05(B), Table B.

The applicant is also proposing a halo lit wall sign with the restaurant name “VINOTECCA”,
as well as a logo above it. The sign will utilize halo style white LED backlighting through a
transparent burgundy film to produce a color shift to purple/red. The name letter sign
measures 1'6” in height by 87.75" in width for a total of 13 square feet, while the logo sign
measures 2'9.5” in height by 2'9.5” in width for a total of 7.8 square feet. The wall sign and
the logo sign total 20.8 square feet.

The total linear building frontage for is 130'5” which allows 130.5 square feet of sign area.
There are currently four other tenants with approved signage for the building; Chase Bank,
Rivage, K&W Domaine, and Ahmet Karaca MD.

Chase Bank: 48.36 SF
Rivage Day Spa: 21.8 SF




K&W Domain: 15 SF
Ahmet Karaca MD: 12 SF
Total: 97.16

The addition of Vinotecca’s sign will bring the total to 117.96 which satisfies the maximum
square footage permissible according to the Sign Ordinance Section 1.05(B), Table B.
Meanwhile the height of the name letter sign is less than 24 inches and the logo sign is less
than 36 inches which also satisfies the Sign Ordinance Section 1.05(B), Table B.

Interior
The applicant is proposing minor remodeling for the interior that includes the construction of
a small stage for low key entertainment.

Outdoor Dining Area

Outdoor cafés must comply with the site plan criteria as required by Article 04, Section 4.44
OD-01, Outdoor Dining Standards. Outdoor cafes are permitted immediately adjacent to
the principal use and are subject to site plan review and the following conditions:

1. Outdoor dining areas shall provide and service refuse containers within the
outdoor dining area and maintain the area in good order.

2. All outdoor activity must cease at the close of business, or as noted in Subsection
3 below, whichever is earlier.

3. When an outdoor dining area is immediately adjacent to any single-family or
multiple-family residential district, all outdoor activity must cease at the close of
business or 12:00 a.m., whichever is earlier.

4. Outdoor dining may be permitted on the sidewalk throughout the year with a
valid Outdoor Dining License, provided that all outdoor dining fixtures and
furnishings must be stored indoors each night between November 16 and March
31 to allow for snow removal.

5. All tables and chairs provided in the outdoor dining area shall be constructed
primarily of metal, wood, or material of comparable quality.

6. Table umbrellas shall be considered under Site Plan Review and shall not impede
sight lines into a retail establishment, pedestrian flow in the outdoor dining area,
or pedestrian or vehicular traffic flow outside the outdoor dining area.

7. For outdoor dining located in the public right-of-way:

a. All such uses shall be subject to a license from the city, upon forms provided
by the Community Development Department, contingent on compliance with
all city codes, including any conditions required by the Planning Board in
conjunction with Site Plan approval.

b. In order to safeguard the flow of pedestrians on the public sidewalk, such
uses shall maintain an unobstructed sidewalk width as required by the
Planning Board, but in no case less than 5 feet.

C. Outdoor dining is permitted to extend in the right-of-way in front of
neighboring properties, with the written permission of the property owner(s)
and with Planning Board Approval, if such property is vacant or the first floor
storefront(s) is/are vacant. Outdoor dining areas may extend up to 50% of




7.0

8.0

the width of the neighboring lot(s) storefront(s), or up to 50% of the lot(s)
frontage, if such lot is vacant.

d. City Commission approval is also required for outdoor dining extensions onto
neighboring property if the establishment making such a request holds a
bistro license.

e. An elevated, ADA compliant, enclosed platform may be erected on the street
adjacent to an eating establishment to create an outdoor dining area if the
Engineering Department determines there is sufficient space available for this
purpose given parking and traffic conditions.

f. No such facility shall erect or install permanent fixtures in the public right-of-
way.

The applicant is proposing to enclose the outdoor seating with roll down isinglass panels.
The panels will by stabilized by 2x6 framing with 34" plywood cladding on faces and jambs
that are primed and painted flat black. There will be 2" of continuous reveal on the top and
sides. A 3'x7" wood door with clear plex is proposed on the north elevation with egress only
that does not swing into the pedestrian entryway. No changes to the outdoor seating layout
is proposed, the applicant is maintaining the same amount of tables and chairs as previously
approved by the Planning Board.

Downtown Birmingham 2016 Overlay District

The site is located within the D-4 zone of the DB 2016 Regulating Plan, within the
Downtown Birmingham Overlay District. The Planning Division finds the proposed site plan
adequately implements the goals of the plan as they relate to outdoor café uses. The 2016
Plan states that outdoor dining space is in the public’s best interest as it enhances street
life, thus promoting a pedestrian friendly environment. The 2016 Plan also recommends
that a 5’ clear pedestrian passage be provided against the storefronts to ensure that
merchants can display and sell their products and so as not to distort the flow of
pedestrians.

Approval Criteria

In accordance with Article 7, section 7.27 of the Zoning Ordinance, the proposed plans for
development must meet the following conditions:

(1) The location, size and height of the building, walls and fences shall be such that there
is adequate landscaped open space so as to provide light, air and access to the persons
occupying the structure.

(2) The location, size and height of the building, walls and fences shall be such that there
will be no interference with adequate light, air and access to adjacent lands and
buildings.

(3) The location, size and height of the building, walls and fences shall be such that they
will not hinder the reasonable development of adjoining property not diminish the value
thereof.




9.0

10.0

(4) The site plan, and its relation to streets, driveways and sidewalks, shall be such as to
not interfere with or be hazardous to vehicular and pedestrian traffic.

(5) The proposed development will be compatible with other uses and buildings in the
neighborhood and will not be contrary to the spirit and purpose of this chapter.

(6) The location, shape and size of required landscaped open space is such as to provide
adequate open space for the benefit of the inhabitants of the building and the
surrounding neighborhood.

Approval Criteria for Special Land Use Permits

Article 07, section 7.34 of the Zoning Ordinance specifies the procedures and approval
criteria for Special Land Use Permits. Use approval, site plan approval, and design review
are the responsibilities of the City Commission. This section reads, in part:

Prior to its consideration of a special land use application (SLUP) for an initial permit or an
amendment to a permit, the City Commission shall refer the site plan and the design
to the Planning Board for its review and recommendation. After receiving the
recommendation, the City Commission shall review the site plan and design of
the buildings and uses proposed for the site described in the application of amendment.

The City Commission’s approval of any special land use application or amendment pursuant
to this section shall constitute approval of the site plan and design.

Suggested Action

Based on a review of the site plans submitted, the Planning Division recommends that the
Planning Board recommend APPROVAL of the applicant’s request for Final Site Plan and a
SLUP Amendment for 210 S. Old Woodward - Vinotecca to the City Commission, with
the following conditions:

(1) The applicant obtains approval from the Historic District Commission.

11.0 Sample Motion Language
Based on a review of the site plans submitted, the Planning Division recommends that the
Planning Board recommend APPROVAL of the applicant’s request for Final Site Plan and a
SLUP Amendment for 210 S. Old Woodward — Vinotecca, with the following conditions:
(1) The applicant obtains approval from the Historic District Commission.
OR

Motion to recommend DENIAL of the Final Site Plan and SLUP Amendment to the City
Commission for 210 S. Old Woodward - Vinotecca, for the following reasons:

1.




W

OR

Motion to POSTPONE the Final Site Plan and SLUP Amendment for 210 S. Old
Woodward - Vinotecca, with the following conditions:

1.
2.
3




CITY OF BIRMINGHAM
REGULAR MEETING OF THE PLANNING BOARD
WEDNESDAY, NOVEMER 8, 2017

11-206-17

2. 210 S. Old Woodward Ave., The Bird & the Bread
Request for approval of a SLUP Amendment to allow for a concept change of the Bird &
the Bread to Vinotecca, with interior and exterior changes proposed

Ms. Ecker responded to Mr. Williams' question regarding the City's position on Eisenglass. It was
permitted on a couple of bistro establishments that were approved. Since the approvals the City
has received a number of complaints and concerns. The Planning Board has been charged with
updating the development standards for bistros and one of the items is to put in place regulations
concerning Eisenglass. Right now there is no specific regulation that states Eisenglass is or is not
permitted. It is a case-by-case judgment by this board.

Mr. Cowan advised the subject site is located on the west side of S. Old Woodward Ave., just south
of Merrill. The applicant is the owner of the current restaurant on site, The Bird and the Bread, and
intends to change the name and re-concept the current restaurant into Vinotecca which will have a
wine focus with European food pairings. According to Section 6 Article 6.02(A)(5) of the Zoning
Ordinance, existing and new establishments with alcoholic beverage sales shall obtain a SLUP upon
change in ownership or name of establishment, or upon application for a Site Plan Review. The
parcel is zoned B-4 Business-Residential and D-4 in the Downtown Overlay District.

The applicant is proposing new signage and enclosing the existing outdoor café with framing and
retractable Eisenglass. They are also proposing minor remodeling for the interior that includes the
construction of a stage for low key entertainment. The applicant will be operating with the existing
Class C Liquor License controlled by the property owner which is currently in use by The Bird and
the Bread. Article 02 section 2.37(B)(4) permits food or drink establishments with alcoholic
beverage sales (on-premise consumption) as an accessory permitted use provided that the
establishment obtain SLUP approval. Accordingly, the applicant is required to obtain a
recommendation from the Planning Board on the Final Site Plan and SLUP, and then obtain
approval from the City Commission for the Final Site Plan and SLUP. As the proposed establishment
is located within the Central Business District Historic District, the applicant will also be required to
appear before the Historic District Commission.

Design Review

Awning and Signage: The applicant is proposing to install two new awnings with signage along the
building frontage. The two awnings are constructed of fabricated aluminum tubing with Sunbrella
black fabric non-illuminated skins. They have 3.88 in. applied white vinyl text in the 9 in. valences.
The awnings project 2 ft. from the building facade. Each valance totals is 8.125 sq. ft., while the
proposed valance signage text totals 2.61 sq. ft. for each awning, satisfying the Sign Ordinance
requirement in Section 1.05 (B), Table B of no more than 33% of the valance area.




The applicant is also proposing a halo lit wall sign with the restaurant name “VINOTECCA”, as well
as a logo above it. The sign will utilize halo style white LED backlighting through a transparent
burgundy film to produce a color shift to purple/red. The wall sign and the logo sign total 20.8 sq.
ft. The total linear building frontage is 130 ft. 5 in. which allows 130.5 sq. ft. of sign area. There
are currently four other tenants with approved signage for the building; Chase Bank, Rivage, K&W
Domaine, and Ahmet Karaca MD. that have a total of 97.16 sqg. ft. of signage. The addition of
Vinotecca’s sign will bring the total to 117.96 sqg. ft. which satisfies the maximum square footage
permissible according to the Sign Ordinance Section 1.05 (B),Table B.

Meanwhile the height of the name letter sign is less than 24 in. and the logo sign is less than 36 in.
which also satisfies the Sign Ordinance Section 1.05 (B), Table B.

Interior: The applicant is proposing minor remodeling that includes the construction of a small
stage for low key entertainment.

Outdoor Dining Area: The applicant is also proposing to enclose the outdoor seating with roll down
Eisenglass panels. The panels will be stabilized by 2x6 framing with 34 in. plywood cladding on
faces and jambs that are primed and painted flat black. There will be 2 in. of continuous reveal on
the top and sides. A 3 ft. x 7 ft. wood door with clear plex is proposed on the north elevation with
egress only that does not swing into the pedestrian entryway. No changes to the outdoor seating
layout are proposed.

Ms. Ecker indicated she and Mr. Baka have warned the applicant that Eisenglass is not currently in
favor and the board would have concerns about it.

Ms. Kristin Jonna addressed the board on behalf of The Bird and the Bread. They have streamlined
their process by getting back to two wine bar concepts in Ann Arbor and in Birmingham. They
intend to continue bringing entertainment to the establishment.

Their reasons for proposing Eisenglass are not to expand seating. Rather they are to bring more
energy right up to Old Woodward Ave. and to protect their patio from the dust of upcoming street
and hotel construction, Expanding their patio season would be nice because that is where people
want to sit. They didn't find more options for temporary enclosure other than Eisenglass.

Mr. Koseck advised that there are other options. He thinks Eisenglass would cheapen the place so
he will not support it. Ms. Jonna indicated that other treatments will cost a lot of money and cost is
a big factor for them. They tried to design it in a way that would have the least impact of a plastic
material being there. Responding to the board's discussion about allowing a temporary Eisenglass
installation or having it only on the hotel side, Ms. Jonna said it would not be worth installing if it
would be temporary and only on one side.

Mr. Boyle observed that in order to keep out the cold other establishments have added padding to
keep the drafts out. However that starts to degrade the appearance of the facility. To him,
bringing in Eisenglass is a grave mistake for this establishment and for Downtown Birmingham.
Therefore he urged Ms. Jonna to go back to her architect and ask him to find other options. He will
not support the plan tonight with the Eisenglass.




Mr. Boyle asked if the board can divide the request and postpone the Eisenglass proposal as a
separate item but still covered by the same SLUP. Ms. Ecker indicated the board has never done
that before. Therefore, she would have check with the City Attorney, plus she didn't know how the
Commission would react if a half of a SLUP application was brought to them.

Mr. Koseck stated the Planning Board shouldn't be making long-term decisions based on the fact
that it will take 19 months to construct the hotel. Further, the board should not be designing the
project. He knows there are options out there for the applicant to consider. Mr. Williams
suggested that the City Attorney and the Building Dept. be consulted as to what the City will permit
on an interim basis during construction, not only on this facility but on the other facilities. These
are not necessarily Planning Board issues, but issues that the City should address.

Motion by Mr. Williams

Seconded by Mr. Koseck to postpone consideration of the applicant’s request for
Final Site Plan and a SLUP Amendment for 210 S. Old Woodward - Vinotecca, until
November 29th, 2017.

Mr. Jeffares observed that costs cannot be compared to Eisenglass, which is really not an option.

Public comments were heard at 9:10 p.m.

Mr. James Esshaki, the landlord, suggested the board allow a temporary remedy to keep away the
dust.

Mr. Derrick Dickow, a Downtown resident, said Eisenglass doesn't bother him as much as it bothers
other people so he would support it to control dust. He went on to thank the Jonna Family for their
investment in Downtown Birmingham. He urged a motion tonight so they can move forward with
their plans.

Motion failed, 6-0.

ROLLCALL VOTE

Yeas: None

Nays: Williams, Koseck, Boyle, Jeffares, Lazar, Whipple-Boyce
Absent: Clein

Motion by Mr. Boyle

Seconded by Mr. Koseck that based on a review of the site plans submitted, the
Planning Board recommends approval of the applicant's request for Final Site Plan and a
SLUP Amendment for 210 S. Old Woodward Ave, Vinotecca, with the following conditions:
1. The applicant obtains approval from the Historic District Commission; and

2. The proposed Eisenglass is not to be considered as part of this approval.

No one from the public commented on the motion at 9:15 p.m.
Motion carried, 6-0.

VOICE VOTE
Yeas: Boyle, Koseck, Jeffares, Koseck, Lazar, Whipple-Boyce




Nays: None
Absent: Clein




HISTORIC DISTRICT COMMISSION MINUTES
NOVEMBER 15, 2017

HISTORIC DESIGN REVIEW
210 S. Old Woodward Ave.
Vinotecca

CBD Historic District

Zoning: B-4 Business Residential

Proposal: Mr. Baka explained the applicant is on the process of amending their Special
Land Use Permit ("SLUP") with the City in order to change the name of the
establishment from “The Bird and the Bread” to “Vinotecca." The tenant space is located
in a two-story, multi-tenant non-contributing building in the CBD Historic District. The
applicant proposes to install a new wall sign above the main entranceway to the
restaurant and new awnings along the front elevation of the building. The sign is
proposed to be suspended between the two existing columns in line with the existing
sign band. The applicant is also proposing to enclose the existing outdoor dining space
with Eisenglass.

The applicant appeared before the Planning Board on November 8, 2017. The Planning
Board recommended approval of the proposal with the condition that the proposed
Eisenglass enclosure be removed. The applicant is now requesting approval from the
Historic District Commission before moving on for final approval from the City
Commission.

Existing Signage: There are currently four other tenants with approved signage for the
building for a total of 97.16 sq. ft.

Signage: The applicant proposes to replace the existing signage by installing a new wall
sign above the main entranceway to the restaurant and by adding lettering to the new
proposed awnings. The total linear building frontage is 130 ft. 5 in., permitting 130.5 sq.
ft. sign area. The wall sign measures 13 sq. ft while the logo sign measures 7.8 sq. ft.
The wall sign and the logo sign total 20.8 sq. ft.

The applicant is also proposing to install two new awnings with signage along the
building frontage. The two awnings are constructed of fabricated aluminum tubing with
Sunbrella black fabric non-illuminated skins. They have 3.88 in. applied white vinyl text
in the 9 in. valences. Each valance is 8.125 sq. ft. total, while the proposed valance
signage text totals 2.61 sg. ft. for each awning, satisfying the Sign Ordinance
requirement in Section 1.05(B), Table B of no more than 33% of the valance area. This
proposal would bring the total signage for the building to 123.2 sqg. ft. In accordance
with Article 1.0, section 1.04 (B) of the Birmingham Sign Ordinance, Combined Sign
Area, that states for all buildings, including multi-tenant office or retail buildings, the
combined area of all types of signs shall not exceed 1 sq. ft. (1.5 sq. ft. for addresses on
Woodward Ave.) for each linear foot of principal building frontage.




The wall sign is proposed to be mounted more than 8 ft. 6 in. above grade. The
projecting sign is proposed to be mounted 6 in. off the face of the column and 8.5 ft.
above grade meeting the requirement of Article 1.0, Table B of the Birmingham Sign
Ordinance that states wall signs that project more than 3 in. from the building facade
shall not be attached to the outer wall at a height of less than 8 ft. above a public
sidewalk and at a height of less than 15 ft. above public driveways, alleys and
thoroughfares.

The proposed wall sign background will be constructed of fabricated aluminum painted
black. The letters will be 34 in. push-thru acrylic dimensional letters reading “Vinotecca”
with silver metallic faces. The entire sign will be mounted to wall plates attached with
expansion bolts aligned to the mortar and will span the distance between the two
columns that flank the front entrance to the establishment.

Illumination: The wall sign is proposed to be halo lit with internal white LED lights with a
burgundy filter.

Design: The applicant is proposing to enclose the existing outdoor dining area with
Eisenglass plastic similar to what is currently used at Market, Social Kitchen, and Café
Via. The Eisenglass is proposed to be attached to a wooden frame constructed out of 2
x 6 ft. framing and clad with plywood that would be painted flat black. There would be 2
in. of continuous reveal on the top and sides. A 3 x 7 ft. wood door with clear plex is
proposed on the north elevation with egress only that does not swing into the
pedestrian entryway. No changes to the outdoor seating layout are proposed, the
applicant is maintaining the same amount of tables and chairs as previously approved.

Chairman Deyer had three concerns:

e The Eisenglass;

e The information on the awning valances. In the past this commission has said
the signage should identify the establishment and not be an advertisement for
what they sell; and

e The awnings have a tendency to unbalance the building.

Ms. Fuller said she understands the Eisenglass because it is helpful to extend the
outdoor dining season. At Cafe Via the Eisenglass takes a beating and loses its
transparency. Mr. Willoughby noted this Eisenglass would be right on S. Old Woodward
Ave.

Ms. Kristin Jonna, the restaurant owner, said they discussed this at length at the
Planning Board and agreed to throw out the Eisenglass. Their reason for having it was
to protect from the construction that they know is going to be happening for probably
two years with the hotel coming in on their south facing side, and also the road
construction. Their other reason was to create more energy up front on S. Old
Woodward Ave. because they are so recessed that people don't know they are there.
Their research for some alternative material has turned up only semi-permanent plastic
or permanent glass.



Ms. Fuller said she would not be opposed if during construction they had Eisenglass
between the restaurant and the hotel, because it is perpendicular to S. Old Woodward
Ave.

Mr. Baka noted if this board decided to approve with that barrier they could, but the City
Commission would also have to approve it. If it is denied by the HDC, it has to be
appealed to the State because it is in a Historic District.

Ms. Jonna addressed the wording on the awnings. They have had problems at The Bird
and the Bread with people seeing them and with people understanding what they are.
So they feel like that little bit of writing is important. She offered to change the wording
from "EIm Room Events Music" to something the commission would approve.

Chairman Deyer then suggested extending the awnings across the whole front facade to
balance the building.

Mr. Willoughby thought there is room for a nice composition of the whole facade with
little spurts of elements that identify an individual space. So, this awning doesn't bother
him at all. Ms. Fuller added that it doesn't bother her.

Motion by Mr. Willoughby

Seconded by Mr. Charles to not accept the Eisenglass for 210 S. Old
Woodward Ave., Vinotecca, anywhere. He would recommend to the City
Commission that they give leeway during the construction process so the
south side of Vinotecca would be protected.

There was no discussion from members of the audience at 7:20 p.m.

Motion carried, 5-0.

VOICE VOTE

Yeas: Willoughby, Charles, Burley, Deyer, Fuller

Nays: None

Absent: Henke, Dukas, Trapnell

Motion by Mr. Willoughby

Seconded by Ms. Fuller to approve the rest of the proposal as submitted for

210 S. Old Woodward Ave., Vinotecca, with the understanding that there
would be a change in the verbiage that would be administratively approved.

There was no discussion from members of the audience at 7:21 p.m.
Motion carried, 5-0.

VOICE VOTE
Yeas: Willoughby, Fuller, Burley, Charles, Deyer

Nays: None



Absent: Henke, Dukas, Trapnell
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NOTICE OF PUBLIC HEARING

BIRMINGHAM CITY COMMISSION

SPECIAL LAND USE PERMIT &
REVISED FINAL SITE PLAN

Meeting Date, Time, Location: Monday, December 11, 2017 at 7:30 PM
Municipal Building, 151 Martin
Birmingham, Ml

Location of Request: 220 Merrill (220 Restaurant)

Nature of Hearing: To consider approval of a Special Land Use
Permit & Revised Final Site Plan to allow
the existing restaurant to expand into the
basement level.

City Staff Contact: Jana Ecker 248.530.1841
jecker@bhamgov.org

Notice Requirements: Mailed to all property owners and
occupants within 300 feet of subject
address.

Publish November 26, 2017

Approved minutes may be reviewed at: City Clerk’s Office

Persons wishing to express their views may do so in person at the hearing or in writing
addressed to City Clerk, City of Birmingham, 151 Martin, Birmingham, MI 48009.

Persons with disabilities needing accommodations for effective participation in this
meeting should contact the City Clerk's Office at 248.530.1880 (voice) or 248.644.5115
(TDD) at least one day in advance to request mobility, visual, hearing or other assistance.

6B
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A Walkable Community

%ﬂmmgham MEMORANDUM
‘\ ettt

Planning Division

DATE: December 5, 2017

TO: Joseph A. Valentine, City Manager

FROM: Jana L. Ecker, Planning Director

Re: Public Hearing for a Special Land Use Permit Amendment and Final Site

Plan for 220 Restaurant at 220 E. Merrill

The subject property at 220 E. Merrill is located in the B4 Business Residential zone district.
The B4 zone lists food and drink establishment as a permitted use requiring a Special Land Use
Permit (SLUP). The applicant was approved for a SLUP by the City Commission on March 10,
2014.

The applicant is now requesting an amendment to the existing SLUP to allow them to utilize the
lower level of the building, formerly known as “Edison’s” for special events, private parties, and
the public as an extension to 220 Restaurant on the first floor. The applicant has indicated
that the proposed lower level of 220 Restaurant will offer a food menu (the same as that
offered on the main floor of the existing restaurant) and will host low-key entertainment, such
as jazz music and piano music, in the space. Business hours would be the same as those of the
main restaurant. The existing 220 Restaurant currently holds an entertainment permit from the
Michigan Liquor Control Commission. According to the Michigan Liquor Control Code,
Administrative Rules and Related Laws, Article 436.1915, Section 916:

An on-premises licensee shall not allow monologues, dialogues, motion pictures, still
slides, closed circuit television, contests, or other performances for public viewing on the
licensed premises unless the licensee has applied for and been granted an
entertainment permit by the commission. Issuance of an entertainment permit under
this subsection does not allow topless activity on the licensed premises.

As 220 Restaurant currently holds an entertainment permit, the low-key live entertainment
proposed would be permitted within the establishment. However, given previous concerns
raised by the City Commission regarding the use of DJ’s and other types of entertainment, the
draft SLUP resolution contains additional entertainment provisions that the City Commission
may wish to consider adopting.

The applicant appeared before the Planning Board on November 8, 2017 and received a
recommendation for approval. As there are no exterior changes proposed to the historic
structure they are not required to obtain approval from the Historic District Commission.



The City Commission set a public hearing date for December 11, 2017 to consider an
application for a Special Land Use Permit ("SLUP”) Amendment and Final Site Plan for 220
restaurant at 220 E. Merrill.

SUGGESTED ACTION:
To approve a Special Land Use Permit Amendment and Final Site Plan for 220 Restaurant at
220 E. Merrill to utilize the lower level of the building as an extension of the 220 Restaurant.



WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

220 RESTAURANT
220 E. MERRILL
SPECIAL LAND USE PERMIT ADMENDMENT
2017

220 Restaurant filed an application pursuant to Article 7, section 7.34 of Chapter
126, Zoning, of the City Code to operate a food and drink establishment in the
B4 zone district in accordance Article 2, Section 2.37 of Chapter 126, Zoning, of
the City Code;

The land for which the Special Land Use Permit is sought is located on the south
side of E. Merrill, west of S. Old Woodward;

The land is zoned B-4, and is located within the Downtown Birmingham Overlay
District, which permits the operation of food and drink establishments serving
alcoholic beverages with a Special Land Use Permit;

Article 7, section 7.34 of Chapter 126, Zoning requires a Special Land Use Permit
to be considered and acted upon by the Birmingham City Commission, after
receiving recommendations on the site plan and design from the Planning Board
for the proposed Special Land Use;

The applicant was granted a Special Land Use Permit by the City Commission on
March 10, 2014;

The applicant submitted an application for a Special Land Use Permit
Amendment and Final Site Plan for 220 Restaurant;

The Planning Board on November 8, 2017 reviewed the application for a Special
Land Use Permit Amendment and recommended approval of the application with
the following conditions:

1. Add the required street tree to the existing open tree well, with a minimum
caliper of 3 in. DBH at the time of planting;

2. Complete and legible plans, with all required information, will need to be
submitted before approval of any occupancy of this space, and for the
evaluation of this space for the allowable occupant load; and

3. Compliance with the requests of all City departments.

The applicant has agreed to comply with the conditions of approval
recommended by the Planning Board;

The Birmingham City Commission has reviewed 220 Restaurant’s Special Land Use
Permit Amendment application and the standards for such review as set forth in
Article 7, section 7.36 of Chapter 126, Zoning, of the City Code;

NOW, THEREFORE, BE IT RESOLVED,The Birmingham City Commission finds the standards

imposed under the City Code have been met, subject to the conditions below, and
that 220 Restaurant’s application for a Special Land Use Permit Amendment and
Final Site Plan at 220 E. Merrill is hereby approved;



BE IT FURTHER RESOLVED, That the City Commission determines that to assure continued
compliance with Code standards and to protect public health, safety, and welfare,
this Special Land Use Permit is granted subject to the following conditions:

1. 220 Restaurant shall be permitted to provide entertainment in accordance
with their entertainment permit issued by the MLCC, except that no disc
jockey ("DJ") entertainment shall be permitted after 7:00pm on any day of

the week;

2. DJ entertainment includes any entertainment that involves a person who
mixes different sources of pre-existing recorded music as it is playing;

3. 220 Restaurant shall abide by all provisions of the Birmingham City Code;
and

4, The Special Land Use Permit may be canceled by the City Commission

upon finding that the continued use is not in the public interest.

BE IT FURTHER RESOLVED, That failure to comply with any of the above conditions shall result in
termination of the Special Land Use Permit.

BE IT FURTHER RESOLVED, Except as herein specifically provided, 220 Restaurant and its heirs,
successors, and assigns shall be bound by all ordinances of the City of Birmingham
in effect at the time of the issuance of this permit, and as they may be
subsequently amended. Failure of 220 Restaurant to comply with all the ordinances
of the City may result in the Commission revoking this Special Land Use Permit.

MAY IT BE FURTHER RESOLVED that 220 Restaurant is recommended for the operation of a
food and drink establishment serving alcoholic beverages on premises with a
Class C Liquor License at 220 E. Merrill, pursuant to Chapter 10, Alcoholic
Liquors, of the Birmingham City Code, subject to final inspection.

I, Cherilynn Mynsberge, City Clerk of the City of Birmingham, Michigan, do hereby certify that the
foregoing is a true and correct copy of the resolution adopted by the Birmingham City Commission
at its regular meeting held on December 11, 2017.

Cherilynn Mynsberge, City Clerk



PREVIOUS SLUP RESOLUTION

220 MERRILL RESTAURANT
SPECIAL LAND USE PERMIT AMENDMENT
OUTDOOR DINING
2000

WHEREAS, 220 Merrill Restaurant at 220 Merrill has applied for a continuation of a
Special Land Use Permit originally granted on March 15, 1993 to permit the placement of
outdoor seating for 20 persons in front of the building, where customers would consume
food purchased at 220 Merrill Restaurant, such applications having been filed pursuant to

Section 126-477 of the City Code;

WHEREAS, The land for which the Special Land Use Permit is sought is on the north side
of Merrill, east of Pierce;

WHEREAS, The land is zoned B - 4 Business-Residential, which permits outdoor dining
with a Special Land Use Permit;

WHEREAS, Section 126-477 (8) requires a Special Land Use Permit to be considered by
the Birmingham City Commission at such time that any change takes place in the building,
or the use of the property is altered;

WHEREAS, 220 Merrill Restaurant has applied for a Special Land Use Permit
Amendment for outdoor dining in conformance with the approved February 10, 1993 plan;

WHEREAS, The Birmingham City Commission has reviewed the 220 Merrill Restaurant
Special Land Use Permit application and standards for such review as set forth in
Subparagraphs (a) through (f) of Section 126-477 of the City Code; now, therefore, be it

RESOLVED, That the Birmingham City Commission finds the standards imposed under the City
Code have been met and 220 Merrill Restaurant application for a Special Land Use Permit
Amendment to continue the outdoor dining operation is hereby approved; be it further

RESOLVED, That all conditions of the previously approved 1999 Special Land Use Permit shall be
continued for a period of one year as part of this Special Land Use Permit Amendment and are
incorporated as herein by reference; be it further

RESOLVED, Except as herein specifically provided, 220 Merrill Restaurant and its heirs, successors
and assigns shall be bound by all ordinances of the City of Birmingham in effect at the time of the
issuance of this permit, and as they may be subsequently amended. Failure of 220 Merrill Restaurant
and its heirs, successors and assigns to comply with all the ordinances of the city, may result in the
Commission revoking this Special Land Use Permit. The applicant may reapply for a renewal of its
Special Land Use Permit at the end of the one year period.

I, Judith A. Benn, City Clerk of the City of Birmingham, Michigan, do hereby certify that the
foregoing is a true and correct copy of the resolution adopted by the Birmingham City Commission
at its regular meeting held on March 27, 2000.

Judith A. Benn, City Clerk
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CITY OF BIRMINGHAM
REGULAR MEETING OF THE PLANNING BOARD
MINUTES OF WEDNESDAY, FEBRUARY 26, 2014

SLUP & FINAL SITE PLAN REVIEW
220 E. Merrill St.

Site Plan Review

Ms. Ecker advised the subject site, currently 220 Restaurant, is located on the south side of Merrill
St. west of Old Woodward Ave. The parcel is zoned B-4, Business-Residential and D-4 in the
Downtown Overlay District. The applicant, 220 Restaurant, is proposing to renovate the existing
interior of the restaurant and to update and enlarge the outdoor dining area across the front of the
building. A new door system is also proposed to replace a window on the existing facade to allow
direct access from the restaurant into the outdoor dining area. The establishment will remain as 220
Restaurant, operating under the existing Class C liquor license. The applicant is required to obtain a
Special Land Use Permit ("SLUP") due to the change in ownership of both the restaurant and the
liquor license. Article 06 section 6.02 Continuance of Nonconformity, A (5) requires that any
establishment with alcoholic beverage sales (on-premise consumption) shall obtain a ("SLUP") upon
change in ownership or name of establishment, or upon application for a site plan review.

Accordingly, the applicant is required to obtain a recommendation from the Planning Board on the
Final Site Plan and SLUP, and then obtain approval from the City Commission for the Final Site Plan
and SLUP. As the proposed establishment is located within the Central Business District Historic
District, the applicant is also required to appear before the Historic District Commission.

There is an unscreened dumpster at the rear of the building which is visible from the vias to the
south and west of the building. The applicant will be required to screen the dumpster or
obtain a variance from the Board of Zoning Appeals.

Design Review

The applicant is proposing to renovate the north elevation of the building by reconfiguring the
central bay, and adding glass doors with sidelites in metal frames with a bronze finish to match the
existing windows. The existing transom windows in this bay are proposed to remain. This new door
will improve access and circulation in the area of the outdoor dining as guests and servers will be
able to access the outdoor dining area directly from the building without having to go in and out of
the main entrance door to the restaurant.

No signage changes are proposed at this time. The name of the restaurant will remain the same.

The applicant is proposing to expand the existing 360 sq. ft. outdoor dining area to both the east
and west to extend the full length of the property. The existing outdoor dining area will also extend
into the public sidewalk to the north. The total outdoor dining area proposed is 825 sq. ft.

Nine 24 in. by 30 in. two-top dining tables with stainless steel bases and white carrarra marble table
tops are proposed within the expanded outdoor dining area. Ten 32 in. by 48 in. four-top dining
tables with stainless steel bases and white carrarra marble table tops are also proposed. Sixty-four




powder coated aluminum chairs in lime green are proposed for use at all dining tables. Sunbrella
“Canvas Walnut” fabric chair cushions are proposed for each dining chair.

The applicant also proposes to install a pergola structure constructed of 5 ft. steel tube columns
and 3 ft. aluminum cross bars, with overhead planters and lights in the central portion of the
outdoor dining area at 11 ft. above grade.

The required 5 ft. pedestrian pathway will be maintained along the entire frontage of the building.

Mr. Christopher Longe, Architect, said their proposal opens up the rear of the restaurant to the front
and to the street. Chairs and tables in the outdoor area are all movable. In response to Ms.
Whipple-Boyce's inquiry, the space between tables is adequate at 3 ft. His preference was to put in
a regular door in the middle and not a roll-up door. In answer to Ms. Lazar, the food will stay about
the same. The chef will remain. On the interior, the paneling will be stained. Valet parking is not
part of their plan. They hope to open by June 1.

Motion by Mr. DeWeese

Seconded by Mr. Williams that the Planning Board approve the applicant's request for
Final Site Plan and a SLUP for 220 E. Merrill, 220 Restaurant, with the following
conditions:

There were no public comments on the motion at 10:05 p.m.
Motion carried, 6-0.

VOICE VOTE

Yeas: DeWeese, Williams, Boyle, Koseck, Lazar, Whipple-Boyce
Nays: None

Absent: Clein
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LIBER 46848 ‘PAGE 534

QAMLARD COUNTY TREABURERS CERTIFICATE"-
| KEREBY CERTIFY that these fre 00 TAX LIENS or-TITLES
hold bYtne state or any Individual sainst tha within dsscripiion
and all TAXES on-sama are-pald for.live years.previcus to the
dale of thls Instrumant e, tppeaii 6y the records-tn tas office

gaceptas sulad, )
FEB 28 20 0o1523
LO0F e ORALS sentet

0039513

LIBER 46848 PAGE 534
$22.00 DEED - COMBINED
4.00 REMONUMENTATION

03/10/2014 08:29:11 AM RECEIPT# 22098
PAID RECORDED - Oakland County, Ml
Lisa Brown, Clerk/Register of Deeds

W

TWO TWENTY, L.L.C.,.a Michigan limited liability company ("Grantor"), having an address

of 16267 West 14 Mile Rodd, Suite 200, Beverly Hills, Michigan 48025, conveys and warrants to 220
PARK PLACE, LLC, a Michigan limited Liability company ("Grantee™), having an address of 124 South

Old Woodward Avenue; Suite A, Birmingham, Michigan 48009, certain land situatod in the City of

Bifmingham, Oakland County, Michigan, and more particularly described in attached Exhibit A, subject

- to those matters set forth in atfached Exhibit B, for good and valuable consideration [Real Estate Transfer

Tax Valuation Affidavit filed].
Dated as of the || _day of February, 2014.

[ACKNOWLEDGMENT ON FOLLOWING PAGE]

REVENUE TO BE AFFIXED
AFTER REGORDING

Warranty Deed — 220 Bast Merill Street
200095916:2 12472/068440

GRANTOR:

TWO TWENTY, LL.C., a Michigan limited
liability company

Name: Judjth Ann Roberts

Its: Authorized Repregentative
=
= ik
x o
5 Lha

A

L R

¢13-4 €0 R
. —;u-k{gomelﬁ 6@9
1 " 38470V, 13 Mils RA. Sulto325

. . Fermingion Hills, MI48334
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LIBER 46848 PAGE 535

STATE OF MIGHIGAN )
)ss.
GOUNTY OFQAKLAND )

The:foregoing instrument was acknowledged before me this Il"& day of February, 2014, by
Judith Ann Roberts, authorized representative of Two Twenty, L.L.C., a Michigan limited liability
company, on behalf of the limited liability company: '

My commisgion.expires: _{p-cilo- 30
Actingin_0a¥1a0d _ County, Michigan
Prepared by: When recorded, return to:
Brandon J. Muller . Zaid D. Elia
Clark Hill PLC 220 Park Place, LLC
151 South Old Woodward Avenue, Suite 200 124 Scuth Old Woodward Avenue, Suite A
Birmingham, Michigan 48009 Birmingham, Michigan 43009

Warranty Deed ~ 220 East Meirill. Street.
20009591622 12472068430
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Exhibit A to Warranty Deed
Legal Description

Land situated in tie City of Birmiingham, Oakland County, Michigan, described as follows:

Part % Assessor's Plat No. 25, as recorded in Liber S4A of Plats, Page 73, Oakland
County Records, inning at the Northwest comer of said Lot 3; thence along the Northerly
line of said Lot 3, on.a curve to the left (radius = 169.27 feet, long chord bears North 72 degrees 21
minutes 11 seconds East, 89.24 feet), a distance of 90.31 feet; thence South 36 degrees 27 minutes 05
seconds Bast 95.21 fect, thence South 36 degrees 00 minutes 48 seconds East, 34.46 feet, thence South 69
degrees 51 minutes 30 seconds West, 124.34 feet; thence North 36 degrees 13 minutes 40 seconds West,
10.08 feet; thence North 23-degrees 40 minutes 33 seconds West, 122.04 feet; thence North 87 degroes 38
minutes 15 secoiids Bast 9.78 feet to the point of beginning.

Commonly known as 220 East Merrill Street, Birmingham, Michigan 48009
Tax Parcel No. 19-36-202-017

Subject to and together with easements for ingress, egress-and loading described es:
ACCESS TO MERRILL STREET: '

A 15 foot wide easement for ingress and egress described as the Westerly 15.00-feet of part of Lots 3, 4, 6
and 7 of Assessor's Plat No. 25, as recorded in Liber 54A of Plats, Page 73, Oakland County Records,
described as beginning at the Northwest comer of said Lot 3; thence along the.Northerly line of said Lot 3
on a curve to the left (radius = 169.27 fect, long chord bears North 72 degrees 21 minutes 11 seconds
East, 89.24 feet), a distance of 90.31 feet; thence South 36 degrees 27 minutes 05 seconds East, 95.21
feet; thence South 36 degrees 00 minutes 48 seconds East, 34.46 feet; thence South 69 degrees 51 minutes
30 seconds West, 124.34 feet; thence North 36 degrees 13 minutes 40 seconds West, 10.08 feet; thence
North 23 degrees 40 minites 33 seconds West, 122.04 feet; thence North 87 degrees 38 minutes 1§
geconds Bast, 9.78 feet to the point of beginning. Created by Easement recorded in Liber 7740, Page 91,
Oakland County Records.

LOADING EASEMENT:

An easement for loading and unloading over and across part of Lots 3, 6 and 7,.Assessor’s Plat No. 25, as
recorded in Liber S4A of Plats, Page 73, Oakland County Records, described as commencing at the
Northwiest corner of said Lot 3; thence along the Southerly right-of-way line of Merrill Street (60 feet
wide), South 87 degrees 38 minutes 15 seconds West 9.78 feet; thefice South 23 degrees 40 minutes 33
seconds East, 119.72 feet.to.the point of beginning; thence North 69 degrees 51 minutes 30 seconds East,
102.28 feet; thence South 20-degrees 08 minutes 30 seconds East, 12.00 feet; thence South 69 degrees 51
minutes 30 West, 99.34 feet; thence North 36 degrees 13 minutes 40 seconds West, 10.08 feet; thence
North 23 degrees 40 miniutes.33 seconds West, 2.32 fect to the point of beginning. Created by Easement
recorded in Liber 7740, Page 91, Oakland County Records.

ACCESS TO BROWN STREET:

A 15 foot wide easement for-ingress and egress described as the Westerly 15.00 feet of Lots 19 and 20
and part of Lots 3, 7, 8, 9 and 18 of Assessor’s Plat No. 25, as recorded in Liber 54A of Plats, Page 73,

3

Warranty Deed — 220 East Merrill Street
200095916.2 12472/068440
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LIBER 46848 PAGE 537

Oakland County Records, described as beginning at the Southesstorly corner of said Lot 20; thenco South
61 degrees 38 minutes 00 seconds West, along the Southerly line of said Lots 19, 20 and part of Lot 18, a
distance of 120.00 feet; thence North 36 degrees 13 minutes 40 seconds West, 229.0 feet; theace North 69
degrees 51 minutes 30 seconds East, 124.34 feet; thence South 36 degrees 00 minutes 48 seconds East,
47.0 feet; thence South 35 degrees 56 minutes 29 seconds East, 43.96 feet; thence South 36 degrees 07
minutes 40 seconds East, 120.0 feet to the point of beginning. Created by Easement recorded in Liber
7740, Page 91, Oakland County Records.

LOADING EASEMENT:

An easement for loading and unloading over and ecross part of Lots 3, 7, 8 and 9, Assessof’s Plat No. 25,
as recorded in Liber S4A of Plats, Page 73, Oakland County Records, described as commencing at the
Southeast comner of said Lot 20; thence along the Southerly lot line of Lots 20, 19 and part of Lot 18, also
being the Northerly right-of-way line of Brown Stréet, South 61 degrees 38 minutes 00 seconds West,
120.00 feet; thence North 36 degrees 13 minutes 40 seconds West, 182.62 feet to the point of beginning;
thence North 36 degrees 13 minutes 40 seconds West, 46.38 feet; thence North 69 degroes 51 minutes 30
seconds East, 99.34 feet; thence South 08 degrees 38 minutes 00 seconds East, 17.00 feet; thence South
81 degrees 22 minutes 00 seconds West, 35.00 feet; thence South 56 degrees 43 minutes 20 seconds
West, 10.00 feet; thence South 36 degrees 13 minutes 40 seconds East, 20.00 feet; thence South 53
degrees 46 minutes 20 seconds West, 46.56 feet to the point of beginning. Created by Easement recorded
in Liber 7740, Page 91, Oakland County Records.

Warranty Deed — 220 East Merrill Street
2000959162 12472068440
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Exhibit B to Warranty Deed
Permitted Exceptions

Taxes and assegsments that are not yet due md._pa'yable.
Easements-over subject:property as shown on‘thé recorded plat.. *
Rights of tenants uader any unrecorded leases:.

Easement to Detroit Edison Company to construct, operate and maintain its lines for transmission
and distribution-of electrical light and power over the Easterly 12.feet of thie'subject property as
recited in deed recorded in Liber 6430, Page:616, Oakland County Records, which easement has
been partially released by Release recorded i Liber 7411, Page:554, Oaktand County Records.

Agreement to credte common easements for. ingress, egress and loading as.recorded in Liber
7740, Page 91, Oakland County Records.

Agreement for creation:of limited easement to provide light and air andto satisfy zoning set back
reqummentsasmcmdedanberW40,Page99 Oakland County Records.

Underground Easement‘in favor of The Detroit:Edison Company:as recorded-in-Liber. 7896, Page
162, Liber 7896, Page 164, Liber 7896, Page 165 and in Liber 8006 Page 84, Oakland County
Records.

Resolution regarding special assessment neemded in Liber ‘8715, Page 137, Oakland County
Records.

200095916.2 12472/068440

Warranty Deed - 220'East Memill Stitet
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HISTORIC DISTRICT COMMISSION
MINUTES OF June 17, 2015

HISTORIC DESIGN AND SIGN REVIEW
220 E. Merrill

220 Restaurant Legendary Steaks
CBD Historic District

Zoning: B-4 Business Residential

Proposal: The applicant proposes to renovate the tenant space front elevation of a one-
story, multi-tenant non-contributing building in the CBD Historic District. The tenant space is
currently occupied by Max and Erma’s. The applicant proposes to extend the fagade toward
the sidewalk and apply new finishes and add a new canopy. The applicant also proposes to
install planters and outdoor dining. The project requires a Special Land Use Permit (SLUP),
so the applicant will be reviewed for the SLUP application, additional square footage,
signage and the outdoor dining at the November 14, 2012, Planning Board Meeting. The
applicant will receive final review at a City Commission meeting in December.

Design: The applicant proposes to demolish the existing facade and construct a new
facade. The east half of the new facade will extend an additional 6 ft. out to the edge of the
existing second-story overhang. Artificial timber planks stained with Sherwin Williams
Woodscape Plum Mahogany are proposed to be mounted over the main entrance, and the
bays east and west of it. A Heritage Cast Stone arch in Greystone is proposed and is to be
mounted in the wall beneath the wood timber plank, and a matching stone is proposed to
be applied at the base of the existing columns. The applicant proposes to add Sturgis
Natural Thin Stone Veneer in Crystal Ridge to the new facade and existing columns of the
building.

A new storefront window system will be installed in the new facade. Kawneer aluminum
windows in Boysenberry will have aluminum detailing in Light Bronze. Six windows with
transoms are proposed on the east side of the recessed entrance which consists of a set of
three windows on either side of the column. The proposed recessed entry will have a single
window placed perpendicular to the east side of the Marvin Windows glass double door
stained to match the timber plank. An additional single window is proposed west of the
double doors.

Two windows and a door with transoms are proposed for the west end of the facade.

The applicant proposes to install a canopy over the entire length of the main entrance. The
canopy finish will match the Boysenberry window frame. A door with a transom and stained
to match the timber is proposed for the east elevation of the new addition.

Illumination: The applicant proposes to install two Hinkley Casa Extra Large wall lanterns.
Mr. Henry Clover, Clover Architects, Kansas City, and Mr. Fred Timm, President of 220

RestaurantLegendary Steaks, were present. Mr. Clover explained that the intent of their
proposed design is to add life to the front facade by pulling the building out flush with the




second floor. He went on to highlight the design and pass around material samples. Mr.
Timm described 220 Restaurantas being a high-end steak restaurant.

Ms. Bashiri advised that the applicant will need to present cut views of the signage that
show how it is mounted. Mr. Clover indicated the sign will be back-lit.

Mr. Willoughby urged the applicant to construct the arch out of the same stone so that it is
not yet another element on a building that already has too much decoration. Mr. Clover
agreed to check if it is possible to do that with the stone.

Motion by Mr. Willoughby

Seconded by Mr. Goldman to approve the design for 220 E. Merrill, 220
RestaurantLegendary Steaks, with capability of getting administrative approval
should they be able to successfully change the arch to fieldstone, and to make
sure that the 220 Restaurantsign complies with the Ordinance.

Motion carried, 4-0.

Mr. Timm said their price point is half or less than a lot of high priced restaurants in town.
The entire inside will be renovated.

VOICE VOTE
Yeas: Willoughby, Goldman, Lekas, Gehringer
Nays: None

Absent: Henke, Deyer, Weisberg
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220 Merrill

Birmingham, Michigan 48009

Elevation

CHRISTOPHER J. LONGE AlA
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220 Merrill

Birmingham, Michigan 48009

West Elevation
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ADKISON, NEED, ALLEN, & RENTROP

PHILLIP G. ADKISON PROFESSIONAL LIMITED LIABILITY COMPANY

KELLY A. ALLEN

JESSICA A. HALLMARK KEVIN M. CHUDLER
GREGORY K. NEED 39572 Woodward, Suite 222 SARAH J. GABIS

G. HANS RENTROP Bloomfield Hills, Michigan 48304 LINDA S. MAYER
Telephone (248) 540-7400
Facsimile (248) 540-7401
www.ANAfirm.com

OF COUNSEL:

September 28, 2017

Via Hand Delivery and Electronic Mail

Jana Ecker, Planning Director
City of Birmingham

151 Martin St.

Birmingham, M1l 48012

Re:  Special Land Use and Final Site Plan Application for
220 Merrill Street Lower Level

Dear Ms. Ecker:

220 Restaurant Hospitality, LLC requests City approval for a Special Land Use Permit
and a Final Site Plan to enable the lower level of the building (f/k/a Edison’s) to reopen.

The plan is to open the lower level for special events, private parties, and the public. The
hours would be the same as the hours for the main restaurant. A food menu will be offered.

The lower level may have low-key entertainment, such as jazz music and a piano bar.

There will be no changes to the facade or layout of the lower level. There will be
upgrades of the plumbing, electrical, and HVAC systems.

The Michigan Liquor Control Commission has approved the lower level as part of the
licensed premises, as well as the following permits: Add Bar, Sunday Sales (AM and PM),
Dance/Entertainment, and Outdoor Service.

Enclosed for your review are the following:

1. Special Land Use Permit Application;

2. Elevations;

w

Floor plan;

>

Deed; and



Jana Ecker
September 28, 2017
Page 2 of 2

5. Check for $2,800.00.

Please contact me if you need any further information or documentation. We would
appreciate being placed on the Planning Board agenda as soon as possible.

Thank you, as always, for your assistance.

Very truly yours,

ADKISON, NEED, ALLEN, &RENTROP PLLC

D J 8.

IKkjf
Enclosures

Cc: Matt Baka
Zaid Elia

m:\elia, zaid\220 merrill street\lower level slup application\corres\2017-09-28 Itr to jecker enc slup and final site plan app.docx
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Special Land Use Permit Application

Planning Division

Form will not be processed until it is completely filled out.

1. Applicant
Name: 220 Restaurant Hospitality, LLC

Address: 124 S Old Woodward, Birmingham, Michigan 48009

Property Owner
Name: 220 Park Place, LLC

Address: Same as applicant

Phone Number:

Fax Number:

Email Address: zaid@theeliagroup.com

2. Applicant’s Attorney/Contact Person
Name: Kelly Allen

Phone Number:

Fax Number:

Email Address:

Project Designer/Developer
Name:

Address; 39572 Woodward, Suite 222, Bloomfield Hills, Michigadd#éss:

Phone Number: (248) 540-7400

Fax Number: (248) 540-7401

Email Address: kallen@anafirm.com

3. Required Attachments

* Warranty Deed with legal description of property

* Required fee (sce Fee Schedule for applicable amount)

* Fifteen (15) folded copies of plans including a certified land
survey, color elevations showing all materials, site plan,
landscape plan, photometric plan, and interior plan

* Photographs of existing site and buildings

* Samples of all materials to be used

4. Project Information

Address/Location of Property: 220 Merill Street

Name of Development: 220 Park Place, LLC

Sidwell #:

Current Use: Commercial/bar/restaurant

Proposed Use: Commercial/bar/restaurant

Area in Acres:

Current Zoning: B4

Zoning of Adjacent Properties: B-4

- Date of DRB approval, if any:

Is there a current SLUP in effect for this site?: Yes

Is property located in the floodplain? No

Phone Number:

Fax Number:

Email Address:

«Catalog sheets for all proposed lighting, mechanical
equipment & outdoor furniture

* An itemized list of all changes for which approval is
requested

» Completed Checklist

« Digital copy of plans

* One (1) additional set of plan