
BIRMINGHAM CITY COMMISSION 
AGENDA APRIL 12, 2021 

7:30 P.M. 
VIRTUAL MEETING 

ZOOM MEETING ID: 655 079 760
AMENDED 

I. CALL TO ORDER AND PLEDGE OF ALLEGIANCE
Pierre Boutros, Mayor 

II. ROLL CALL
Alexandria Bingham, City Clerk 

III. PROCLAMATIONS, CONGRATULATORY RESOLUTIONS, AWARDS, APPOINTMENTS,
RESIGNATIONS AND CONFIRMATIONS, ADMINISTRATION OF OATHS, INTRODUCTION OF
GUESTS AND ANNOUNCEMENTS.

Announcements 
• Liz Trombley, Director of Constituent Services and District Outreach for Sen. Mallory 

McMorrow.
• Proclamation Condemning Any and All Violence or Discrimination Against a Person Based 

on Race, Color, Natural Origin, Religion, Gender, Age or Disability.
• Proclamation Recognizing April 24 As Armenian Genocide Remembrance Day 

IV. OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA

V. CONSENT AGENDA
All items listed on the consent agenda are considered to be routine and will be enacted by one motion
and approved by a roll call vote.  There will be no separate discussion of the items unless a
commissioner or citizen so requests, in which event the item will be removed from the general order
of business and considered under the last item of new business.

A. Resolution to approve the City Commission meeting minutes of March 22, 2021.

B. Resolution to approve the warrant list, including Automated Clearing House payments,
dated March 24, 2021, in the amount of $530,224.21

C. Resolution to approve the warrant list, including Automated Clearing House payments,
dated March 31, 2021, in the amount of $341,598.97

D. Resolution to approve the warrant list, including Automated Clearing House payments,
dated April 7, 2021, in the amount of $845,806.53

E. Resolution to approve a request from the Huntington Disease Society of America-MI
Chapter to hold Yoga in the Park in Shain Park on June 26, 2021 contingent upon
compliance with all permit and insurance requirements and payment of all fees and,
further pursuant to any modifications or event cancellation that may be deemed necessary
by administrative staff, leading up to or at the time of the event, due to public health and
safety measures.
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F. Resolution to award the project for Birmingham Museum Phase I Heritage Zone Landscape
Improvement Project to Worry Free Outdoor Services, Inc. in the amount of $33,400.00,
to be charged to the Allen House Other Contractual Services account, #101-804.002-
811.0000 and further; to approve the appropriation and budget amendment to the fiscal
year 2020-2021 General Fund and Capital Projects Fund budgets as follows:

General Fund 
Revenues: 

101-000.000-400.0000 Draw from Fund Balance $(15,000) 
101-000.000-699.0401 Transfer in Capital Projects Fund $ 15,000 

Total Revenue $ -0-

Capital Projects Fund 

Revenues: 
401-000.000-400.0000 Draw from Fund Balance $15,000 

Expenditures: 
401-804.001-999.0101 transfer to General Fund $15,000 

G. Resolution to approve the purchase of the Larvicide material from Clarke Mosquito
Control in the amount not to exceed $9,987.78. Further, to waive the normal bidding
requirements based on the government regulated pricing for this type of material. Funds
for this purchase will come from the Sewer Fund-Operating Supplies Account #590-
536.002-729.0000.

H. Resolution to approve the purchase of one (1) 2021 Ford F-150 Responder Crew Cab
4x4 from Gorno Ford through the State of Michigan MIDEAL extendable purchasing
contract #071B7700181 in the amount not to exceed $39,692.00. Funds for this
purchase are available in the Auto Equipment Fund account #641-441.006.971.0100.

I. Resolution to confirm the City Manager’s credit card purchase authorization for the
Blazer Brass .40 S&W training ammunition expenditure in the amount of $4,544.57 from
BULKAMMO.COM; further to charge this emergency expenditure to account number 101-
301.000-734.0000.

J. Resolution to set a public hearing date for May 10, 2021 to consider a Final Site Plan
and Special Land Use Permit Amendment for 211 S. Old Woodward to allow the change
in ownership of the Class C liquor license in use at Birmingham 8 Theater from
Birmingham Theatro, LLC to CH Birmingham, LLC.
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K. To award the Grant Street Paving Project #1-21(P), to DiPonio Contracting, Inc.
contingent upon execution of the agreement and meeting all insurance and bonding
requirements. In the amount of $1,139,199.00, to be charged to the following accounts:

Bid Amount 
Sewer Fund, Pub. Imp.   590-536.001-981.0100 $  405,675.00 
Water Fund, Lead 
Water Service Repl.    591-537.005-811.0000 $ 3,000.00 
Water Fund, Pub. Imp.   591-537.004-981.0100 $ 240,931.00 
Major Streets Fund    202-449.001-981.0100 $ 489,593.00 
TOTAL  $ 1,139,199.00 

To approve the appropriation and amendment to the fiscal year 2020-2021 Sewer Fund 
budget as follows: 

Sewer Fund 
Revenues: 
590-000.000-400.0000 Draw from Net Position  $245,675 
Total Revenue  $245,675 

Expenses: 
590-536.001-981.0100 Public Improvement  $245,675 
Total Expenses  $245,675 

To approve the appropriation and amendment to the fiscal year 2020-2021 Water Fund 
budget as follows: 

Water Fund 
Revenues: 
591-000.000-400.0000 Draw from Net Position $30,931 
Total Revenue $30,931 

Expenses: 
591-537.004-981.0100 Public Improvement $30,931 
Total Expenses $30,931 

To approve the appropriation and amendment to the fiscal year 2020-2021 Major Street 
Fund budget as follows: 

Major Streets Fund 
Revenues: 
202-000.000-400.0000 Draw from Fund Balance $60,768 
Total Revenue $60,768 

Expenses: 
202-449.001-981.0100  Public Improvement $60,768 
Total Expenses $60,768 

Also, to authorize the Mayor to sign the contract on behalf of the City. 
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L. Resolution to adopt a resolution for the City Commission to meet on Monday, May 10,
2021, at 7:30 P.M., for the purpose of conducting a Public Hearing of Necessity for the
replacement of sewer and water services within the Grant Street Paving project area.

Be it further RESOLVED, that the City Commission meet on Monday, May 24, 2021 at
7:30 P.M. for the purpose of conducting a Public Hearing on Confirmation of the Roll for
the replacement of sewer and water services in the Grant Street Paving project area.

VI. UNFINISHED BUSINESS

A. Resolution To approve the use of 8 parking spaces in the right-of-way adjacent
to the property located at 670 S. Old Woodward to help fulfill the parking
requirements per Article 4, section 4.43 (G)(4) of the Zoning Ordinance.

B. Public Hearing continued – Status Update - Lavery.

VII. NEW BUSINESS

A. Resolution to confirm the City Manager’s authorization for the emergency expenditure
related to the replacement of the water main across the BBAC parking lot by Bidigare
Contractors, for a cost not to exceed for $54,500.00 to be charged to the Public
Improvements account #591-537.004- 981.0100, pursuant to Sec. 2-286 of the City
Code.

B. Resolution To waive the competitive bidding requirement and to authorize an
expenditure in the amount of $6,982 to Kropf Mechanical, Inc., for replacement of the
Hunter House HVAC unit; $1,000 to be charged to the Hunter House Equipment
Maintenance account, #101-804.001-933.0200; and to approve the budget amendment
to reduce Allen House Other Contractual Services account, #101-804.002-811.0000 by
$5,982 and increase Hunter House Equipment Maintenance account #101-804.001-
933.0200 by $5,982.

General Fund

Expenditures:
101-804.001-933.0200 $1,000 
101-804.001-933.0200 5,982 
101-804.002-811.0000 (5,982) 

Total Expenditures $6,982 
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C. Resolution to award the Birmingham Ice Arena Renovation and Addition project to
General Contractor C.E. Gleeson Constructors, Inc. in the amount of $4,891,200.00.
Also, to approve the Owner Contingency amount of $391,296.00 and the related soft
costs for $515,110.00.  Funds are available in the Capital Projects Fund account #401-
901.001- 977.0000 and the Parks System Construction Fund account #408-752.000-
977.0000 for this project.   Further, to authorize the Mayor and City Clerk to sign the
agreement on behalf of the City upon receipt of the required insurances.

D. Resolution to release 38 graves in section B, rows 17-C, 16-C, 15-C, and 14-A to be
available for purchase in Greenwood Cemetery.

E. Resolution to APPROVE the proposed lot split/rearrangement of 300 S. Old Woodward to
allow for 3,104.39 sq.ft. on the western edge of 300 S. Old Woodward to be split from
the existing parcel, and added to the parcel known as 294 E. Brown Street;

AND 

To APPROVE the proposed lot split/rearrangement of 294 E. Brown Street to divide the 
existing parcel into two parcels, to allow for 1,962.79 sq.ft. on the eastern edge of the 
parcel to be split and added to the parcel at 394 S. Old Woodward; 

AND 

To APPROVE the proposed lot combination of 300 – 394 S. Old Woodward to create a 
larger rectangular parcel 20,201.08 sq.ft. in size on S. Old Woodward running south of 
E. Brown Street to Daines, subject to the following conditions:

1. All outstanding taxes and special assessments due on 300 S. Old Woodward
must be paid in full; and

2. Both 300 S. Old Woodward and 394 S. Old Woodward are approved for
rezoning to D-4 in the Downtown Overlay District, or the height of the
proposed building to is reduced to 68’ and a use variance is obtained from the
Board of Zoning Appeals for the use of the fourth floor as a restaurant.

OR 

To DENY the proposed lot split/rearrangement of 300 S. Old Woodward, based on the 
following conditions that adversely affect the interest of the public and of the abutting 
property owners: ____________________________________________________. 

AND 

To DENY the proposed lot split of 294 E. Brown Street, based on the following 
conditions that adversely affect the interest of the public and of the abutting property 
owners:___________________________________________________________. 
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AND 

To deny the lot combination of 300 – 394 S. Old Woodward as proposed based on the 
following conditions that adversely affect the interest of the public and of the abutting 
property owners: __________________________________________________. 

F. Resolution to refer this matter to the Parks and Recreation Board for their review,
discussion and recommended actions about designating a portion of the Chesterfield Fire
Station property as a City Park and provide formal park naming procedures. Further, to
consider potential park site amenities and budget implications in order to undertake
such endeavor.

G. Resolution to direct ____________________ bistro application(s) to the Planning Board
for full site plan and design and Special Land Use Permit review.

OR 

To take no action on any bistro applications at this time. 

H. Commission discussion on items from prior meeting.

1. Builder developer street damage. Issues, costs, remedial action and payment
proposal.

I. Commission Items for Future Discussion. A motion is required to bring up the item for
future discussion at the next reasonable agenda, no discussion on the topic will happen
tonight.

VIII. REMOVED FROM CONSENT AGENDA

IX. COMMUNICATIONS
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X. REPORTS
A. Commissioner Reports

1. Notice of Intention to appoint to the Board of Building Trade Appeals
2. Notice of Intention to appoint to the Martha Baldwin Park Board

B. Commissioner Comments
C. Advisory Boards, Committees, Commissions’ Reports and Agendas

1. Ethics Board opinion 2021-01 - Kucharek
2. Ethics Board opinion 2021-03 – Holland v. Sherman

D. Legislation
E. City Staff

1. Indexing of Fees
2. Prior Communications with Restoration Hardware

INFORMATION ONLY 

XI. ADJOURN

NOTICE:  Individuals requiring accommodations, such as mobility, visual, hearing, interpreter or other assistance, for 
effective participation in this meeting should contact the City Clerk's Office at (248) 530-1880 (voice), or (248) 644-
5115 (TDD) at least one day in advance to request mobility, visual, hearing or other assistance.  

Las personas que requieren alojamiento, tales como servicios de interpretación, la participación efectiva en esta reunión 
deben ponerse en contacto con la Oficina del Secretario Municipal al (248) 530-1880 por lo menos el día antes de la 
reunión pública. (Title VI of the Civil Rights Act of 1964). 

tel:%28248%29%20530-1880
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City of Birmingham 

Proclamation  

Condemning Any and All Violence or Discrimination Against a Person Based on Race, Color, 
Natural Origin, Religion, Gender, Age or Disability 

WHEREAS, Recent acts of violence or discrimination against Asian Americans, people 
of the Jewish faith, members of the LGBTQ community, women and other 
fellow Americans has further eroded our confidence as a nation that all 
people are equal as citizens of the  United States; and  

WHEREAS, As public servants, we, the Mayor, the City Commission and City Staff, 
have an even greater responsibility to prevent, respond and act against 
violence, discrimination, bias, hatred and racism because when the 
unacceptable becomes the norm in our society, the safety of all are 
threatened; and 

WHEREAS, The City condemns all forms of violence or discrimination and supports and 
protects all residents and visitors no matter what their ethnicity, race, 
religion, sexual orientation, gender or disability; and 

WHEREAS, The Mayor, City Commission and City Staff wholeheartedly condemn the 
actions and injustices that have again wrought division and crisis in our 
County, State and national communities and across our United States; and  

THEREFORE BE IT RESOLVED, 
That I, Pierre Boutros, Mayor for the City of Birmingham, Michigan, 
proclaim that the City will maintain constantly vigilant with regard to its own 
policies and actions and do everything in its power to make certain that 
Birmingham is and will remain a welcoming City opposed to acts of violence 
or discrimination against a fellow human being based on Race, Color, 
Natural Origin, Religion, Gender, Age or Disability.  

On Behalf of the City of Birmingham, this 12th day of April, 2021, 

Pierre Boutros, Mayor 

PROCLAMATION

http://www.bhamgov.org/
http://www.bhamgov.org/
http://www.bhamgov.org/
http://www.bhamgov.org/
http://www.bhamgov.org/


PROCLAMATION 
City Council of the City of Birmingham 

Recognizing April 24 As Armenian Genocide Remembrance Day 

WHEREAS, the Birmingham community joins human rights advocates and historians from 
around the world to recognize and mourn the 1.5 million Armenians who perished in the Armenian 
Genocide as ordered by the government of the Ottoman Empire, which began on April 24, 1915 with 
the arrest, exile and murder of hundreds of Armenian intellectuals, political, religious, and business 
leaders, and 

WHEREAS, during the 1915-1923 Genocide, Armenian survivors were forced to witness the 
slaughter of their relatives and the loss of their ancestral land and property in what is now known as 
the “First Genocide of the 20th Century,” and 

WHEREAS, the State of Michigan declared in Act 558 of 2002 that “April 24 of each year shall 
be the Michigan day of remembrance of the Armenian genocide of 1915-1923 . . . in memory of the 
victims of the genocide and in honor of the survivors,” and 

WHEREAS, the failure to learn from the past allows history to repeat itself as the world saw 
during the 2020 Nagorno-Karabagh war when the military forces of Azerbaijan and Turkey attacked 
the Armenian civilian population of Nagorno-Karabagh and its churches and civic buildings, resulting 
in casualties and loss of ancestral land and property, motivated by the same genocidal campaign that 
their ancestors suffered 106 years earlier, and 

WHEREAS, the City of Birmingham City Council is proud to join the Armenian-American 
community in its commemoration of the 106th anniversary of the Armenian Genocide in an effort to 
educate others about the tragic loss of life, land, and human rights of the Armenian people and the 
crimes of genocide committed against them, as well as Greeks and Assyrians, due to religious and 
political beliefs, 

NOW, THEREFORE, BE IT RESOLVED that I, Pierre Boutros, Mayor of the City of Birmingham, on 
behalf of the City Council, do hereby proclaim April 24, 2021 as Armenian Genocide Remembrance 
Day in memory of the victims of the Armenian Genocide and in honor of the survivors and their 
descendants, and urge all citizens of Birmingham to join in this solemn remembrance. 

_____________________________ 
Mayor 

PROCLAMATION



Birmingham City Commission 
Minutes March 22, 2021 

7:30 P.M. 
Virtual Meeting 

Meeting ID: 655 079 760 
Vimeo Link: https://vimeo.com/event/3470/videos/521225901/ 

I. CALL TO ORDER AND PLEDGE OF ALLEGIANCE 
Pierre Boutros, Mayor, opened the meeting with the Pledge of Allegiance. 

II. ROLL CALL
Alexandra Bingham, City Clerk, called the roll. 

Present: Mayor Boutros (location: Boca Raton, FL) 
Mayor Pro Tem Longe (location: Birmingham, MI) 
Commissioner Baller (location: Denver, CO) 
Commissioner Hoff (location: Birmingham, MI) 
Commissioner Host (location: Birmingham, MI) 
Commissioner Nickita (location: Birmingham, MI) 
Commissioner Sherman (location: Birmingham, MI) 

Absent: None 

Administration: City Manager Markus, City Clerk Bingham, Police Chief Clemence, City Attorney 
Kucharek, Planning Director Ecker, Finance Director Gerber, Interim HR Director/Assistant City Manager 
Hock, Building Official Johnson, City Attorney Kucharek, DPS Director Wood 

III. PROCLAMATIONS, CONGRATULATORY RESOLUTIONS, AWARDS, APPOINTMENTS,
RESIGNATIONS AND CONFIRMATIONS, ADMINISTRATION OF OATHS, INTRODUCTION OF 
GUESTS AND ANNOUNCEMENTS. 

Appointments 

Elyse Germack, applicant for the Parks and Recreation Board, was not in attendance. 

Jessica Newman, applicant for the Parks and Recreation Board, was interviewed by the Commission. She 
was nominated by Commissioner Sherman. Since Ms. Carmona, Ms. Collins, and Mr. Rusche were 
nominated before Ms. Newman, and were voted into the three available positions on the Parks and 
Recreation Board, no vote was taken on Ms. Newman’s candidacy.  

03-064-21 Appointment of Heather Carmona to the Parks and Recreation Board 

The Commission interviewed Heather Carmona for the appointment. 
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MOTION: Nomination by Commissioner Nickita:  
To appoint Heather Carmona to the Parks and Recreation Board as a regular member to serve a 
three-year term to expire March 13, 2024. 
 
ROLL CALL VOTE: Ayes, Commissioner Nickita 

Commissioner Hoff    
Commissioner Host  

    Commissioner Sherman 
Mayor Pro-Tem Longe 

    Mayor Boutros 
    Commissioner Baller 
     
   Nays, None 
 
03-065-21 Appointment of Susan Collins to the Parks and Recreation Board 
 
The Commission interviewed Susan Collins for the appointment.  
 
MOTION: Nomination by Mayor Pro Tem Longe:  
To appoint Susan Collins to the Parks and Recreation Board as a regular member to serve a 
three-year term to expire March 13, 2024. 
 
ROLL CALL VOTE: Ayes, Mayor Pro-Tem Longe 

Commissioner Hoff    
Commissioner Host  

    Commissioner Nickita 
    Mayor Boutros 
    Commissioner Baller 
     
   Nays, Commissioner Sherman 
 
03-066-21 Appointment of John Rusche to the Parks and Recreation Board 
 
The Commission interviewed John Rusche for the appointment.  
 
MOTION: Nomination by Commissioner Host:  
To appoint John Rusche to the Parks and Recreation Board as a regular member to serve a 
three-year term to expire March 13, 2024. 
 
ROLL CALL VOTE: Ayes, Commissioner Host  

Commissioner Hoff    
    Commissioner Sherman 

Mayor Pro-Tem Longe 
    Commissioner Nickita 
    Mayor Boutros 
    Commissioner Baller 
     
   Nays, None 
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03-067-21 Appointment of Jacqueline Patt to the Museum Board 
 
The Commission interviewed Jacqueline Patt for the appointment.  
 
MOTION: Nomination by Commissioner Hoff:  
To appoint Jacqueline Patt to the Museum Board as a regular member to serve a three-year term 
to expire July 5, 2023. 
 
ROLL CALL VOTE: Ayes, Commissioner Hoff    

Commissioner Host  
    Commissioner Sherman 

Mayor Pro-Tem Longe 
    Commissioner Nickita 
    Mayor Boutros 
    Commissioner Baller 
     
   Nays, None 
 
03-068-21 Appointment of Katie Schafer to the Multi-Modal Transportation Board 
 
The Commission interviewed Katie Schafer for the appointment.  
 
MOTION: Nomination by Commissioner Nickita:  
To appoint Katie Schafer as a regular member to the Multi-Modal Transportation Board to serve 
a three-year term to expire March 24, 2024. 
 
ROLL CALL VOTE: Ayes, Commissioner Nickita 

Commissioner Hoff    
Commissioner Host  

    Commissioner Sherman 
Mayor Pro-Tem Longe 

    Mayor Boutros 
    Commissioner Baller 
     
   Nays, None 
 
03-069-21 Appointment of Doug White to the Multi-Modal Transportation Board 
 
The Commission interviewed Doug White for the appointment.  
 
MOTION: Nomination by Mayor Pro Tem Longe:  
To appoint Doug White as a regular member to the Multi-Modal Transportation Board to serve 
a three-year term to expire March 24, 2024. 
 
ROLL CALL VOTE: Ayes, Mayor Pro-Tem Longe 

Commissioner Hoff    
Commissioner Host  

    Commissioner Sherman 
    Commissioner Nickita 
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    Mayor Boutros 
    Commissioner Baller 
     
   Nays, None 
 
03-070-21 Appointment of J. Bryan Williams to the Planning Board 
 
The Commission interviewed J. Bryan Williams for the appointment.  
 
MOTION: Nomination by Commissioner Host:  
To appoint J. Bryan Williams to the Planning Board as a regular member to serve a three-year term 
to expire March 28, 2024. 
 
ROLL CALL VOTE: Ayes, Commissioner Host  

Commissioner Hoff    
    Commissioner Sherman 

Mayor Pro-Tem Longe 
    Commissioner Nickita 
    Mayor Boutros 
    Commissioner Baller 
     
   Nays, None 
 
03-071-21 Appointment of Stuart Jeffares to the Planning Board 
 
The Commission interviewed Stuart Jeffares for the appointment.  
 
MOTION: Nomination by Mayor Pro Tem Longe:  
To appoint Stuart Jeffares to the Planning Board as a regular member to serve a three-year term 
to expire March 28, 2024. 
 
ROLL CALL VOTE: Ayes, Mayor Pro-Tem Longe 

Commissioner Hoff    
Commissioner Host  

    Commissioner Sherman 
    Commissioner Nickita 
    Mayor Boutros 
    Commissioner Baller 
     
   Nays, None 
 
03-072-21 Appointment of Daniel Share to the Planning Board 
 
The Commission interviewed Daniel Share for the appointment.  
 
MOTION: Nomination by Commissioner Nickita:  
To appoint Daniel Share to the Planning Board as a regular member to serve a three-year term 
to expire March 28, 2024. 
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ROLL CALL VOTE: Ayes, Commissioner Nickita 

Commissioner Hoff    
Commissioner Host  

    Commissioner Sherman 
Mayor Pro-Tem Longe 

    Mayor Boutros 
    Commissioner Baller 
     
   Nays, None 
 
03-073-21 Appointment of R. David Eick to the Cablecasting Board 
 
The Commission interviewed R. David Eick for the appointment.  
 
MOTION: Nomination by Commissioner Host:  
To appoint R. David Eick to the Cablecasting Board as a regular member to serve a three-year term expiring 
March 30, 2024. 
 
ROLL CALL VOTE: Ayes, Commissioner Host  

Commissioner Hoff    
    Commissioner Sherman 

Mayor Pro-Tem Longe 
    Commissioner Nickita 
    Mayor Boutros 
    Commissioner Baller 
     
   Nays, None 
 
03-074-21 Appointment of George Abraham to the Cablecasting Board 
 
The Commission interviewed George Abraham for the appointment.  
 
MOTION: Nomination by Mayor Pro Tem Longe:  
To appoint George Abraham to the Cablecasting Board as a regular member to serve a three-year term 
expiring March 30, 2024. 
 
 
ROLL CALL VOTE: Ayes, Mayor Pro-Tem Longe 

Commissioner Hoff    
Commissioner Host  

    Commissioner Sherman 
    Commissioner Nickita 
    Mayor Boutros 
    Commissioner Baller 
     
   Nays, None 
 
Mayor Boutros thanked all the applicants and appointees.  
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IV. OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA 

 
In reply to Jonathon Hofley, Mayor Boutros said the Commission was aware of a letter sent by himself and 
former CM Valentine in the Summer of 2020 to RH.  
 
In reply to David Bloom, Mayor Boutros said he could not recall whether the Commission was made aware 
of the aforementioned letter during a public meeting, and that he could not recall whether the Commission 
took official action to approve sending the letter. 
 
Andrew Haig asked the City Attorney to, at some future date, provide a ‘structured answer’ explaining: 

● How the City would have provided RH the terms and conditions offered in the aforementioned 
letter; and, 

● Whether the Planning review process for RH would have been streamlined relative to the City’s 
usual Planning review processes.  

 
V. CONSENT AGENDA 

All items listed on the consent agenda are considered to be routine and will be enacted by one motion 
and approved by a roll call vote.  There will be no separate discussion of the items unless a 
commissioner or citizen so requests, in which event the item will be removed from the general order 
of business and considered under the last item of new business. 

 
03-075-21  Consent Agenda 
 
The following items were pulled from the Consent Agenda: 

Commissioner Host: Item E – Fertilizer Buggy Purchase 
 Commissioner Hoff: Item F – Common Ground Art Fair 
    Item H – DPS Equipment Upgrade 

 
MOTION: Motion by Commissioner Host, seconded by Mayor Pro Tem Longe: 
To approve Consent Agenda items A, B, C, D and G. 
ROLL CALL VOTE: Ayes, Commissioner Host 
   Mayor Pro Tem Longe  
   Commissioner Sherman 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Commissioner Baller 

 
 Nays, None  

 
A. Resolution to approve the City Commission Workshop meeting minutes of March 8, 2021. 

 
B. Resolution to approve the City Commission meeting minutes of March 8, 2021. 

 
C. Resolution to approve the warrant list, including Automated Clearing House payments, dated March 

10, 2021, in the amount of $2,211,995.98. 
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D. Resolution to approve the warrant list, including Automated Clearing House payments, dated March 
17, 2021, in the amount of $1,110,203.20. 

 
G. Resolution to approve a request from Eisenhower Dance Detroit to hold their Youth Ensemble 

Performance on the stage at Shain Park on May 23, 2021, contingent upon compliance with all 
permit and insurance requirements and payment of all fees and, further pursuant to any 
modifications or event cancellation that may be deemed necessary by administrative staff, leading 
up to or at the time of the event, due to public health and safety measures. 

 
03-076-21 (Item E) Fertilizer Buggy Purchase 

 
DPS Director Wood explained that the purchase of this fertilizer buggy would expedite a number of DPS’ 
internal operations. She said it would be used on smaller areas throughout the City, and that larger areas 
would still be serviced by external contractors. 
 
MOTION: Motion by Commissioner Baller, seconded by Commissioner Hoff: 
To approve the purchase of one (1) 2020 Ex Mark Spreader/Sprayer S-Series Kohler Stand On from 
Weingartz in the amount of $7,999.00 from the Auto Equipment Fund, account #641-441.006.971.0100. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Hoff 
   Commissioner Sherman 
   Commissioner Host 
   Commissioner Nickita 

Mayor Boutros 
Mayor Pro Tem Longe  

 
 Nays, None  
 

03-077-21 (Item F)  Common Ground Art Fair  
 
In reply to Commissioner Hoff, Karen Delhey of The Guild stated Art Birmingham in Spring 2021 would be 
held in Shain Park. Commissioner Hoff wanted to make sure that both the spring and fall art fairs would 
not be on Old Woodward since they can be disruptive for business owners.  
 
Commissioner Hoff asked City Clerk Bingham to make sure that the couple getting married in Shain Park 
during the Common Ground Art Fair is aware that the Art Fair would be occurring on Old Woodward at the 
same time.  
 
Mayor Boutros concurred with Commissioner Hoff.  
 
CM Markus said he would sit down with Staff to create an approximate schedule of regularly occurring 
events in the City so that conflicts between personal reservations of City spaces and larger events do not 
arise again in the future.  
 
MOTION: Motion by Commissioner Hoff, seconded by Commissioner Nickita: 
To approve a request from Common Ground to hold the Art Fair on S. Old Woodward on September 18 & 
19, 2021 contingent upon compliance with all permit and insurance requirements and payment of all fees 
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and, further pursuant to any modifications or event cancellation that may be deemed necessary by 
administrative staff, leading up to or at the time of the event, due to public health and safety measures. 
 
Commissioner Baller expressed some perplexity that a very large wedding could possibly be scheduled in 
the City with no review process while other events are subjected to a lengthy review process.  
 
Commissioner Sherman expressed confusion that Shain Park was scheduled for weddings when it was his 
recollection that Shain Park previously could not be reserved for private events. 
 
Commissioner Baller asked the City Manager to include which City parks should permit private events and 
what the review process for such events should be when he sits down with Staff to review other aspects 
of this item. 
 
CM Markus confirmed that was his intent. 
 
ROLL CALL VOTE: Ayes, Commissioner Hoff 
   Commissioner Nickita 
   Commissioner Sherman 
   Commissioner Host 

Mayor Boutros 
Mayor Pro Tem Longe  
Commissioner Baller 

 
 Nays, None  

 
03-078-21 (Item H)  DPS Equipment Upgrade 
 

Commissioner Hoff commended the IT Department on their work on this item, and also thanked the Cable 
Board for their grant to the City that would partially cover the costs of this item. 
 
Mayor Boutros echoed Commissioner Hoff’s comments. 
 
MOTION: Motion by Commissioner Hoff, seconded by Commissioner Host: 
To authorize the IT department to enlist Advanced Lighting and Sound to upgrade the Audio Visual 
equipment and install additional cameras in the DPS conference room, total cost not to exceed $12,782.00; 
to charge this project to account number 636-228.000-971.0100 Machinery and Equipment; and approve 
the appropriation and amendment to the fiscal year 2020-2021 Computer Equipment Fund budget as 
follows: 

 
Computer Equipment Fund 
Revenues: 
 636-000.000-401.0000 Draw from Fund Balance  $(6,000) 

 636-000.000-588.0000 Cable Board Grant    12,790 
Total Revenue         $ 6,790 
 
Expenditures: 
 636-228.000-971.0100 Machinery and Equipment  $ 6,790 
Total Expenditures        $ 6,790 

 



9  March 22, 2021 

ROLL CALL VOTE: Ayes, Commissioner Hoff 
   Commissioner Host 
   Commissioner Sherman 
   Commissioner Nickita 

Mayor Boutros 
Mayor Pro Tem Longe  
Commissioner Baller 

 
 Nays, None  

 
VI. UNFINISHED BUSINESS 

 
In reply to Commissioner Hoff, CM Markus confirmed that all the previously outstanding issues for which 
these public hearings had been scheduled were now resolved. 
 
03-079-21  Public Hearing – Birmingham Sushi 
 
The Mayor opened the public hearing at 8:33 p.m., and seeing no comment, closed it at 8:33 p.m. 
 
MOTION: Motion by Commissioner Baller, seconded by Commissioner Host: 
To renew the liquor license for Birmingham Sushi for the 2021 licensing period. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Host 
   Commissioner Sherman 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  

 
 Nays, None  

 
03-080-21  Public Hearing – Community House 
 
The Mayor opened the public hearing at 8:33 p.m.  
 
CM Markus noted for the record that, subsequent to the Commission’s February 22, 2021 meeting, Staff 
determined that neither the Community House nor the Rugby Grille were actually at fault for non-payment 
of invoices. Consequently, neither establishment should have been included on the list for public hearings 
of liquor license renewals. 
 
CM Markus explained how the mistake occurred. During part of 2020, the City deferred invoicing for special 
assessments. A Staff member erroneously marked sidewalk improvements outside the Community House 
and the Rugby Grille as special assessments. As a result of the deferred invoicing for special assessments, 
the invoices for those improvements were not sent out. Since accounts receivable did not have the 
improvements erroneously marked as special assessments, those amounts were designated in accounts 
receivable as owed and past due. This mismatch was discovered when CM Markus spoke to the Executive 
Director for the Community House, who said he never received the invoice.  
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CM Markus apologized on behalf of the City to both Community House and the Rugby Grille for creating 
the impression that either establishment had neglected to pay their outstanding balances with the City. He 
stated that both establishments paid the City as soon as they were made aware of the existence of the 
invoices.  
 
The Mayor apologized on behalf of himself and the Commission for the mistake as well. He said he was 
glad both establishments are part of the Birmingham community. 
 
The Mayor closed the public hearing at 8:37 p.m. 
 
MOTION: Motion by Commissioner Hoff, seconded by Commissioner Nickita: 
To renew the liquor license for the Community House for the 2021 licensing period. 
 
ROLL CALL VOTE: Ayes, Commissioner Hoff 
   Commissioner Nickita 
   Commissioner Sherman 
   Commissioner Host 

Mayor Boutros 
Mayor Pro Tem Longe  
Commissioner Baller 

 
 Nays, None  

 
03-081-21  Public Hearing – Hazel Ravines & Downtown 
 
The Mayor opened the public hearing at 8:38 p.m., and seeing no comment, closed it at 8:38 p.m. 
 
MOTION: Motion by Commissioner Nickita, seconded by Commissioner Hoff: 
To renew the liquor license for Hazel Ravines & Downtown for the 2021 licensing period. 
 
ROLL CALL VOTE: Ayes, Commissioner Nickita 
   Commissioner Hoff 
   Commissioner Sherman 
   Commissioner Host 

Mayor Boutros 
Mayor Pro Tem Longe  
Commissioner Baller 

 
 Nays, None  

 
03-082-21  Public Hearing – Hyde Park Prime Steakhouse 
 
The Mayor opened the public hearing at 8:39 p.m., and seeing no comment, closed it at 8:39 p.m. 
 
MOTION: Motion by Commissioner Baller, seconded by Mayor Pro Tem Longe: 
To renew the liquor license for Hyde Park Prime Steakhouse for the 2021 licensing period. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Mayor Pro Tem Longe  
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   Commissioner Sherman 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
 

 Nays, None  
 
03-083-21  Public Hearing – Mad Hatter Bistro 
 
The Mayor opened the public hearing at 8:40 p.m., and seeing no comment, closed it at 8:40 p.m. 
 
MOTION: Motion by Commissioner Baller, seconded by Commissioner Hoff: 
To renew the liquor license for Mad Hatter Bistro for the 2021 licensing period. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Hoff 
   Commissioner Sherman 
   Commissioner Host 
   Commissioner Nickita 

Mayor Boutros 
Mayor Pro Tem Longe  

 
 Nays, None  

 
03-084-21  Public Hearing – Pernoi 
 
The Mayor opened the public hearing at 8:41 p.m., and seeing no comment, closed it at 8:41 p.m. 
 
MOTION: Motion by Commissioner Baller, seconded by Commissioner Host: 
To renew the liquor license for Pernoi for the 2021 licensing period. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  

   Commissioner Sherman 
 

 Nays, None  
 
03-085-21  Public Hearing – Social Kitchen & Bar 
 
The Mayor opened the public hearing at 8:42 p.m., and seeing no comment, closed it at 8:42 p.m. 
 
MOTION: Motion by Commissioner Nickita, seconded by Mayor Pro Tem Longe: 
To renew the liquor license for Social Kitchen & Bar for the 2021 licensing period. 
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ROLL CALL VOTE: Ayes, Commissioner Nickita 
   Mayor Pro Tem Longe  
   Commissioner Sherman 
   Commissioner Host 
   Commissioner Hoff 

Mayor Boutros 
Commissioner Baller 

 
 Nays, None  

 
03-086-21  Public Hearing – Tallulah Wine Bar & Bistro 
 
The Mayor opened the public hearing at 8:43 p.m., and seeing no comment, closed it at 8:43 p.m. 
 
MOTION: Motion by Commissioner Baller, seconded by Commissioner Host: 
To renew the liquor license for Tallulah Wine Bar & Bistro for the 2021 licensing period. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Host 
   Commissioner Sherman 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  

 
 Nays, None  

 
03-087-21  Public Hearing – Rojo Mexican Bistro & Sidecar 
 
The Mayor opened the public hearing at 8:44 p.m. The Mayor closed the public hearing at 8:45 p.m. 
 
It was confirmed for Commissioner Nickita that although Rojo is no longer in operation, the liquor license 
should be renewed since it is tied to the location, not to the occupying business. 
 
MOTION: Motion by Commissioner Nickita, seconded by Mayor Pro Tem Longe: 
To renew the liquor license for Rojo Mexican Bistro & Sidecar for the 2021 licensing period. 
 
ROLL CALL VOTE: Ayes, Commissioner Nickita 

Mayor Pro Tem Longe  
   Commissioner Sherman 
   Commissioner Host 
   Commissioner Hoff 

Mayor Boutros 
Commissioner Baller 

 
 Nays, None  

 
03-088-21  Public Hearing – Rugby Grille 
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The Mayor opened the public hearing at 8:45 p.m. The Mayor closed the public hearing at 8:46 p.m. 
 
CM Markus requested that the following be noted: subsequent to the Commission’s February 22, 2021 
meeting, Staff determined that neither the Community House nor the Rugby Grille were actually at fault 
for non-payment of invoices. Consequently, neither establishment should have been included on the list 
for public hearings of liquor license renewals. 
 
Further clarification regarding the billing error on the part of the City can be found in the present meeting 
minutes under Item 03-080-21, Public Hearing – Community House. 
 
CM Markus apologized on behalf of the City to both Community House and the Rugby Grille for creating 
the impression that either establishment had neglected to pay their outstanding balances with the City.  
 
MOTION: Motion by Commissioner Baller, seconded by Commissioner Hoff: 
To renew the liquor license for Rugby Grille for the 2021 licensing period. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Hoff 
   Commissioner Sherman 
   Commissioner Host 
   Commissioner Nickita 

Mayor Boutros 
Mayor Pro Tem Longe  

 
 Nays, None  

 
03-089-21  Public Hearing – Vinotecca 
 
The Mayor opened the public hearing at 8:47 p.m., and seeing no comment, closed it at 8:47 p.m. 
 
MOTION: Motion by Commissioner Nickita, seconded by Commissioner Sherman: 
To renew the liquor license for Vinotecca for the 2021 licensing period. 
 
ROLL CALL VOTE: Ayes, Commissioner Nickita 
   Commissioner Sherman 
   Commissioner Host 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
Commissioner Baller 

 
 Nays, None  

 
03-090-21  Public Hearing – 34350 Woodward Avenue and 907-911 Haynes Street 
 
The Mayor opened the public hearing at 8:51 p.m. 
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CM Markus noted that while Staff was working with the applicant to create some potentially mutually 
agreeable proposals, all proposals would have to be reviewed by, and gain the approval of, the appropriate 
City boards and commissions.  
 
MOTION: Motion by Commissioner Sherman, seconded by Commissioner Host: 
To postpone the proposed lot combination hearing to April 12, 2021 and to direct City staff to continue to 
work with the applicant on a mutually acceptable agreement for future review by the City Commission. 
 
Commissioner Baller asked if that would be enough time. 
 
CM Markus said he recommended April 12, 2021 out of respect for the applicant’s desire to move to process 
along, while noting that the Commission could always postpone the public hearing again if appropriate. 
 
ROLL CALL VOTE: Ayes, Commissioner Sherman 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
Commissioner Baller 

 
 Nays, None 

 
The public hearing was not closed. 
 

VII. NEW BUSINESS 
03-091-21  Public Hearing – 555 S. Old Woodward – Birmingham Pub 
 
The Mayor opened the public hearing at 8:57 p.m. 
 
PD Ecker reviewed the item. 
 
Joseph Shallal, attorney for the applicant, was present on behalf of the item. 
 
PD Ecker stated City precedent allowed for an economic development license to be transferred from a 
business that earned it to a different business without requiring that the second business meet the EDL 
requirements. 
 
PD Ecker and Mr. Shallal explained the seating plans proposed were the same as the seating plans for 
Triple Nickel.  
 
Commissioner Baller said he was disappointed to see that no entertainment was planned. He said he hoped 
the new owners would work to activate the second floor. 
 
Public Comment 
Paul Reagan said there should be better traffic enforcement in this area once Birmingham Pub opens. 
 
Commissioner Baller recommended the City consider installing a crosswalk on the south side of Bowers to 
increase pedestrian safety. 
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The Mayor closed the public hearing at 9:22 p.m. 
 
MOTION: Motion by Commissioner Baller, seconded by Commissioner Host: 
To approve the Revised Final Site Plan and Design and Special Land Use Permit Amendment at 555 S. Old 
Woodward to allow for the transfer of ownership, name change from Triple Nickel to Birmingham Pub, and 
site plan and design changes at 555 S. Old Woodward. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Sherman 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
 

 Nays, None  
 
03-092-21  Liquor License – 555 S. Old Woodward – Birmingham Pub 
 
Discussion occurred as part of the previous item. 
 
MOTION: Motion by Commissioner Baller, seconded by Commissioner Hoff: 
To authorize the Chief of Police to sign the MLCC Police Investigation Report (LC-1800) and to approve the 
liquor license request of The Birmingham Pub, LLC that requests a transfer of interest in a Class C License 
to be issued under MCL 436.1521 (A)(1)(B) & SDM License with Outdoor Service (1 Area) located at 555 
S Old Woodward, Birmingham, Oakland County, MI 48009. 
 
Furthermore, pursuant to authorize the City Clerk to complete the Local Approval Notice at the request of 
The Birmingham Pub, LLC approving the liquor license transfer request of The Birmingham Pub, LLC that 
requested a Class C License be transferred under MCL 436.1521 (A)(1)(B) & SDM License with Outdoor 
Service (1 Area) located at 555 S Old Woodward, Birmingham, Oakland County, MI 48009. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Hoff 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Sherman 

Mayor Boutros 
Mayor Pro Tem Longe  
 

 Nays, None  
 
03-093-21  Master Plan First Draft Direction 
 
PD Ecker reviewed the item. 

The majority of the Commission felt the agenda packet did not provide enough background information to 
adequately discuss this item. 
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After discussion of the Commission’s concerns, there was consensus that a special meeting to review this 
item, during which voting could occur, should be scheduled for April 19, 2021.  

CM Markus advised the Commissioners to submit their questions and comments in writing to City Staff so 
that Staff and the master planning team could be prepared with answers for the April 19 meeting. 

The Planning Board would also be notified of the meeting and asked to attend. 

MOTION: Motion by Commissioner Host, seconded by Commissioner Baller: 
To schedule a special Commission meeting, at which votes could occur, for 7 p.m. on April 19, 2021 to 
discuss the 2040 Master Plan First Draft. 
 
Public Comment 
Andrew Haig asked the Commission not to rush consideration of the master plan draft, and commended 
all involved on their work thus far. 
 
ROLL CALL VOTE: Ayes, Commissioner Host 
   Commissioner Baller 
   Commissioner Hoff 
   Commissioner Nickita 
   Commissioner Sherman 

Mayor Boutros 
Mayor Pro Tem Longe  
 

 Nays, None  
 

03-094-21  Parks and Recreation Bond Authorization 
 
FD Gerber reviewed the item. 
 
Pat McGow, bond counsel from Miller Canfield, and Robert Bendzinski, financial advisor to the City, were 
present. 
 
Mr. McGow confirmed that no tax increase would result from the authorization of these bonds since other 
bonds were recently retired. He stated that the interest rate is set on the day of the bond sale, and that 
by law the bonds are sold to the bidder offering the lowest interest rate. 
 
MOTION: Motion by Commissioner Sherman, seconded by Commissioner Nickita: 
To approve the bond authorizing resolution for the 2021 unlimited tax general obligation bonds as 
submitted by bond counsel.  
 
ROLL CALL VOTE: Ayes, Commissioner Sherman 
   Commissioner Nickita 
   Commissioner Host 
   Commissioner Baller 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
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 Nays, None  

 
03-095-21  Ice Arena Accounting Methodology  
 
FD Gerber & CM Markus reviewed the item. CM Markus stated that neither he nor the City’s finance staff 
recommended an enterprise fund for the Ice Arena.  
 
Commissioner Hoff said she would move the suggested resolution since it could be altered in the future if 
the Commission was unsatisfied with the proposed financial reporting used.  
 
MOTION: Motion by Commissioner Hoff, seconded by Commissioner Nickita: 
To direct the City Manager to continue to record ice arena operations in the General Fund and provide a 
finance report on those operations to the City Commission by October 31st for the preceding fiscal year.  
 
Commissioner Host said the proposed financial reporting method was worth a try. He recommended the 
Commission review it in two years, and suggested that the money saved by not doing an enterprise fund 
should be spent during the next annual audit to determine the difference between residential and 
commercial spending in Birmingham. 
 
Mayor Pro Tem Longe said the proposed financial reporting method would increase transparency while not 
adding extra accounting costs or burdens on the Staff. She stated that similar reporting worked out well 
for the City’s golf courses. She noted that the financial reporting for the golf courses occurs more than 
once a year, and recommended the City do the same for the Ice Arena. 
 
Commissioner Baller thanked Staff for their work on this ongoing item. He recommended that some of the 
slides used to present this issue to the Commission be included in the Citizens Academy and new 
Commissioner training.  
 
Commissioner Hoff noted that the data will not demonstrate the average revenue increases and cost 
decreases until at least a year after the Ice Arena’s updates are concluded.  
 
Public Comment 
Mr. Reagan noted that the data would have to be analyzed for places where efficiency could be increased. 
 
Susan Collins thanked the Commission, stated that the Parks and Recreation Board is already working on 
reviewing financial reporting from the Ice Arena, and reminded all present that the primary clients of the 
Ice Arena are children who have benefited from the Arena’s existence during the pandemic.  
 
ROLL CALL VOTE: Ayes, Commissioner Hoff 
   Commissioner Nickita 
   Commissioner Sherman 
   Commissioner Host 
   Commissioner Baller 

Mayor Boutros 
Mayor Pro Tem Longe  
 

 Nays, None  
 
03-096-21  Golf Cart Fleet Lease 
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Commissioner Baller recommended dispensing with the review of the item and moving the recommended 
resolution.  
 
MOTION: Motion by Commissioner Baller, seconded by Mayor Pro Tem Longe: 
To award the Golf Cart Lease Option #3 for the Birmingham Golf Courses to EZ-Go Textron in the amount 
not to exceed $51,338.46 per year or $256,692.30, over a five-year period. Funds are available in the 
Equipment Rental or Lease account #584-753.002-941.0000 and #597-753.002-941.0000 for this contract. 
Further, to authorize the Mayor and City Clerk to sign the agreement on behalf of the City upon receipt of 
the required insurance coverage. 
 
Commissioner Hoff noted that on page three of the report that 58% profit should have read 78%, per her 
conversation with Golf Manager Brito. She noted that the expenditure proposed by this item would bring 
the profit down from 78% to about 70%. She said she was still in support of the proposal because it would 
benefit the courses’ users. 
 
Golf Manager Brito reported that in 2019 the golf courses received 625 memberships sign-ups while running 
the early sign-on bonus. In 2021, that number has increased to 725 memberships so far. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Mayor Pro Tem Longe  
   Commissioner Host 
   Commissioner Sherman 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
 

 Nays, None  
 
03-097-21  FY 2024 Derby Bridge Funding Support  
 
Consulting City Engineer Surhigh presented the item.  
 
MOTION: Motion by Commissioner Baller, seconded by Commissioner Host: 
To adopt the Resolution of the City of Birmingham demonstrating support of the project and submittal of 
the application to MDOT for FY 2024 funding assistance under their Local Bridge Program, as presented. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Host 
   Commissioner Sherman 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
 

 Nays, None  
 
03-098-21  Grave Price Increase 
 
City Clerk Bingham reviewed the item. She stated that some items in the fee schedule would be 
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recommended for revision by the GCAB in the future.  
 
Commissioner Hoff said she preferred to make the price increase effective 30 days after the motion is 
passed by the Commission. She noted that raising the price to $4,000 per grave would make Greenwood 
Cemetery more expensive than other cemeteries in the area. 
 
Commissioner Baller asked Staff to look at indexing the costs to inflation. 
 
CM Markus said he, FD Gerber and the City Attorney would look at options for doing that with this and 
some other City fees and would return to the Commission with recommendations. He also said that 
Greenwood Cemetery is a beautiful resting ground and that he would not worry about the City charging 
more than other cemeteries in the area. 
 
MOTION: Motion by Commissioner Sherman, seconded by Commissioner Host: 
To increase the price of the plots in Greenwood Cemetery that accommodate one full burial or up to 3 
cremains from $3000 to $4000 effective immediately upon passage by the Commission, and for the new 
rate to be applicable to all currently released graves and future grave releases. 
 
Public Comment 
 
Linda Buchanan, chair of the GCAB, said they recommended the price increase in order to increase the 
amount the Cemetery could contribute towards the perpetual care fund. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Host 
   Commissioner Sherman 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
 

 Nays, None  
 
03-099-21  Emergency Declaration and Resolution 
 
City Attorney Kucharek reviewed the item. 
 
She noted that the extended text of the resolution which the Mayor would sign would be corrected to state 
that sections 42-31, 42-32, and 42-33 were ordinance sections and not charter sections.  
 
Commissioner Baller asked if this motion would enhance the powers of anyone or abridge the powers of 
anyone. Commissioner Nickita expressed a similar inquiry. 
 
City Attorney Kucharek said it would do neither. 
 
Commissioner Host thanked Staff for their work on this item. 
 
Mayor Boutros approved the following statement: “Therefore, as the Mayor and Chief Executive of the City 
of Birmingham, I am ordering the following: 1. A state of local emergency is declared throughout the City 
of Birmingham. 2. The ability to conduct in person meetings would cause potential harm, illness to human 
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life, and therefore, I extend the ability for the City of Birmingham to conduct all of its meetings virtually as 
long as all of the requirements of Senate Bill No. 1246 are followed, which is attached to this Declaration 
and made a part hereof. 3. The local state of emergency will be terminated when the emergency and the 
pandemic conditions no longer exist. Given under my hand with the authority set forth in me as Mayor and 
Chief Executive of the City of Birmingham on this 22 day of March 2021 by Pierre Boutros, Mayor and Chief 
Executive.” 
 
The City Attorney said the Commission’s resolution would not go into effect until the Mayor signs the 
declaration.  
 
MOTION: Motion by Commissioner Sherman, seconded by Commissioner Nickita: 
To declare a state of emergency for the City of Birmingham and confirming the Mayor’s Declaration of 
Emergency to continue the ability for virtual meetings during the pandemic as determined by the EMC 
and the CEO to be effective upon the execution of the declaration of emergency. 
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Host 
   Commissioner Sherman 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
 

 Nays, None  
 
Commission Discussion on items from prior meetings. 

Commission Items for Future Discussion. A motion is required to bring up the item for future 
discussion at the next reasonable agenda, no discussion on the topic will happen tonight. 

Commissioner Host moved to discuss the topics raised in the correspondence from Andrew Haig at the 
April 26, 2021 Commission meeting. The motion failed for lack of a second. 

There was discussion that some of the issues raised in Mr. Haig’s letter might be addressed during the 
Unimproved Streets workshop. 

MOTION: Motion by Commissioner Baller, seconded by Commissioner Host: 
To discuss the correspondence from Andrew Haig during ‘Commission Discussion from Prior Meetings’ at 
the next Commission meeting, regarding developers damaging streets and the remedial action that can be 
taken by the City.  
 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Commissioner Host 
   Commissioner Sherman 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
 

 Nays, None  
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VIII. REMOVED FROM CONSENT AGENDA 

 
IX. COMMUNICATIONS 

A. Communication from Andrew Haig  
B. Communication from Cory “King” Holland Sr.  
 

X. REPORTS 
A. Commissioner Reports 
B. Commissioner Comments 

 
CM Markus told Commissioner Hoff there was no way yet to know when City meetings might return to 
being held in person. 
 
Commissioner Host asked the Planning Board to include outdoor dining and the parking assessment district 
near the top of their 2021 Action List. 
 

C. Advisory Boards, Committees, Commissions’ Reports and Agendas 
D. Legislation 
E. City Staff 

1. 2020 Annual Golf Staff Report  
2. Community Development Department Annual Report  
3. City Manager Report 

 
CM Markus reviewed his report. 
 
Commissioner Baller said he would like to figure out a way for the Commission to provide feedback on the 
Community Development Department Annual Report for the future. Regarding the upcoming workshop on 
the Unimproved Streets Report, he said he hoped Staff’s presentation to the Commission would address 
questions and recommendations stemming from the report rather than reiterating the report’s findings. He 
said he would be submitting his questions and comments regarding the report to Staff in advance and 
encouraged other Commissioners to do the same. 
 
CM Markus concurred with Commissioner Baller’s recommendation regarding submitting comments and 
questions in advance of the Unimproved Streets workshop. 
 
It was noted that the discussion of Unimproved Streets would likely continue beyond that first workshop.  
 
In reply to Commissioner Sherman, CM Markus confirmed the members of the AHUSSC were welcome to 
attend the workshop but that the majority of the focus should be on discussion between Commissioners. 
 
Commissioner Nickita noted that Woodward in Ferndale and Pleasant Ridge is very different from 
Woodward between 14 and 16 Mile. He also said everyone interested in street improvements and traffic 
safety in Birmingham should read the report by the Birmingham Police Department that was included in 
the City Manager’s report.  
  
There was discussion of the fact that Birmingham could not likely ticket vehicles for excessive noise.  
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Commissioner Host noted that Bloomfield Hills ticketed vehicles for noise in 2020 and that all those tickets 
were thrown out. 
 
CM Markus said zoning changes along Woodward might be one way to address noise issues. 
 

       
INFORMATION ONLY 
   

XI. ADJOURN 
 
Mayor Boutros adjourned the meeting at 11:32 p.m. 
 



Meeting of

Warrant List Dated
City of Birmingham

AmountVendorVendor #Early ReleaseCheck Number

03/24/2021

04/12/2021

PAPER CHECK

100.00ROBERT ABRAHAM JR.008649*278476

2,500.00ACTION CONSTRUCTIONMISC278477

2,841.00ARTECH PRINTING INC000500278480

187.45AT&T006759*278481

91.89AT&T006759*278482

91.89AT&T006759*278483

340.03AT&T006759*278484

1,098.08AT&T MOBILITY003703*278485

473.89BADER AND SONS CO006534*278486

15.89MATTHEW J. BARTALINO003839*278488

22.35BIRMINGHAM PUBLIC SCHOOLS000525278489

154.35JACK TODD- PETTY CASH001086*278490

305.80BOUND TREE MEDICAL, LLC003526278491

129.54BULLSEYE TELECOM INC006177*278492

225.00CANON SOLUTIONS AMERICA INC009078278493

150.00CAR TRUCKING INC000571278494

8,185.00CDW GOVERNMENT INC000444278496

67.80CDW GOVERNMENT INC000444*278496

921.19CERTIFIED LABORATORIES008540*278497

28.20CINTAS CORPORATION000605278498

1,346.46CLEAR RATE COMMUNICATIONS, INC008006*278499

2,035.00CLEARVIEW CAPTIONING LLC009187278500

266.45COL'S FAMILY RESTAURANT009167278501

68,161.00COMBAT SUPPORT PRODUCTS, INC.MISC*278502

8,413.44CONSUMERS ENERGY000627*278503

4,000.00DAVEY RESOURCE GROUP006969*278504

126.07DTE ENERGY000179*278505

12,593.97DTE ENERGY000180*278506

147.27ELDER FORD004671278507

200.00FINISHED BASEMENTS PLUS LLCMISC278509

290.11GEOGRAPHIC INFORMATION SERVICES, IN006384278510

640.30GORNO FORD, INC.005103278511

1,575.00GUNNERS METER & PARTS INC001531278513

2,244.00HERITAGE - CRYSTAL CLEAN, LLC007458278514

26.89HOME DEPOT CREDIT SERVICES001956*278515

1,117.50HUNT SIGN COMPANY001874*278516

668.57KAESER & BLAIR INC005291278518

100.00KOPKE HOME ENHANCEMENT INCMISC278519

35.00LANGUAGE LINE SERVICES INC003620278520

200.00LMB PROPERTIES LLCMISC278522

22,849.00MHM CONSTRUCTION LLC009247*278523

200.00MICHIGAN BASEMENTSMISC278524

5B
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Warrant List Dated
City of Birmingham

       AmountVendorVendor #Early ReleaseCheck Number

03/24/2021

04/12/2021

5,700.00 MIDWEST POWER SYSTEMS, INC008127278525

1,910.73 MOBILE HEALTH RESOURCES007163*278527

688.40 NILFISK, INC.005431*278529

520.00 NORTH BREATHING AIR, LLC008687278530

1,771.21 OFFICE DEPOT INC000481*278531

200.00 PALACE CONSTRUCTION INCMISC278533

662.63 PATRIOT 2000 INC.003588278534

100.00 PRIEST CONSTRUCTIONMISC278536

15,407.00 R & R FIRE TRUCK REPAIR INC004137*278537

143.00 SECURE DOOR, LLC006590*278538

100.00 SEVANTHINATHAN, PRATHEEPMISC278539

105.99 NICK SOPER007245*278540

65,693.43 SP+ CORPORATION007907278542

200.00 TAJINDER SMARTMISC278543

113.45 VAN DYKE GAS CO.000293*278544

49.30 VERIZON WIRELESS000158*278545

128.91 VERIZON WIRELESS000158*278546

495.19 VERIZON WIRELESS000158*278547

500.00 WALLSIDE INCMISC278548

868.35 WINDSTREAM005794*278550

93,454.90 WJE-WISS, JANNEY, ELSTNER ASSOC.INC007620278551

SUBTOTAL PAPER CHECK $333,977.87

ACH TRANSACTION

93,577.89 ABS- AUTOMATED BENEFIT SVCS, INC008847*3550

405.00 ABEL ELECTRONICS INC002284*3551

45.92 BELL EQUIPMENT COMPANY000518*3554

15.98 BEVERLY HILLS ACE007345*3555

643.00 CROWN CASTLE FIBER LLC0091953556

709.80 DORNBOS SIGN & SAFETY INC000565*3557

5,365.65 DUNCAN PARKING TECH INC0010773558

130.00 FIRE SYSTEMS OF MICHIGAN LLC001230*3559

1,979.00 FLEIS AND VANDENBRINK ENG. INC007314*3560

932.96 GRAINGER000243*3561

30.50 HAYES PRECISION INC001672*3562

190.46 JOE'S AUTO PARTS, INC.003458*3564

350.76 JOHNSON CONTROLS SECURITY SOLUTIONS0001553565

247.50 OSCAR W. LARSON CO.002767*3567

13,631.16 RKA PETROLEUM003554*3568

5,615.96 ROAD COMM FOR OAKLAND CO000478*3569

68,287.00 SOCRRA0002543570

364.16 TERMINAL SUPPLY CO.0002733571

3,723.64 WM. CROOK FIRE PROTECTION CO.0020883572



Meeting of

Warrant List Dated
City of Birmingham

       AmountVendorVendor #Early ReleaseCheck Number

03/24/2021

04/12/2021

SUBTOTAL ACH TRANSACTION $196,246.34

*-Indicates checks released in advance and prior to commission approval in order to avoid penalty
or to meet contractual agreement/obligation.

Mark Gerber
Finance Director/ Treasurer

All bills, invoices and other evidences of claim have been audited and approved for payment.

GRAND TOTAL $530,224.21



Meeting of

Warrant List Dated
City of Birmingham

AmountVendorVendor #Early ReleaseCheck Number

03/31/2021

04/12/2021

PAPER CHECK

500.0048TH DISTRICT COURT000855*278552

100.00A P CONSTRUCTIONMISC278553

190.00ALL AMERICAN CASH REGISTER000951278554

271.30AMERICAN ATHLETIXMISC*278555

109,128.83ANDRUS ARCHITECTURE INC009253*278556

299.00ARTECH PRINTING INC000500278557

472.76AT&T006759*278559

2,531.58AT&T006759*278560

187.45AT&T006759*278561

165.79MATTHEW J. BARTALINO003839*278564

500.00Believe Disposal Junk RemovalMISC278565

100.00BENJAMIN CASTLEMISC*278566

44.09BILLINGS LAWN EQUIPMENT INC.002231278567

94.90BIRMINGHAM LOCKSMITH000524278568

906.20JACK TODD- PETTY CASH001086*278569

331.14BOUND TREE MEDICAL, LLC003526278570

665.00BSN SPORTS LLC007365*278571

163.20CANON SOLUTIONS AMERICA INC009078278573

265.52CAREN PRODUCTS, LLC008993278574

50.00CASEY HINESMISC*278575

1,519.80CASS COLLISION CLAWSON008959278576

910.56CHET'S CLEANING INC009168278577

465.00CLAIRE CHUNG009122*278578

216.24CINTAS CORPORATION000605278579

1,610.00CLOVERDALE EQUIPMENT CO001318278580

200.78COMCAST008955*278581

1,258.18COMCAST BUSINESS007774*278582

77.38CONSUMERS ENERGY000627*278583

21.08CONTRACTORS CLOTHING CO002668278584

612.92COOL THREADS EMBROIDERY008512278585

1,022.18CUMMINS BRIDGEWAY LLC003923278586

75.00DEVIN DEROECK005125*278589

43.10DINGES FIRE COMPANY008641278591

366.30DOG WASTE DEPOT009130278592

1,824.25DTE ENERGY000179*278593

50.87DTE ENERGY000179*278594

301.92DTE ENERGY000179*278595

5,670.16DTE ENERGY000179*278596

1,768.50DTE ENERGY000179*278597

5,664.04DTE ENERGY000179*278598

3,104.14DTE ENERGY000179*278599

14.95DTE ENERGY000179*278600
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Meeting of

Warrant List Dated
City of Birmingham

       AmountVendorVendor #Early ReleaseCheck Number

03/31/2021

04/12/2021

1,822.16 DTE ENERGY000179*278601

37.23 DTE ENERGY000179*278602

15.70 DTE ENERGY000179*278603

26.72 DTE ENERGY000179*278604

469.28 DTE ENERGY000179*278605

114.00 DTE ENERGY000179*278606

191.70 DTE ENERGY000179*278608

20.08 DTE ENERGY000179*278609

20.83 DTE ENERGY000179*278610

78.04 DTE ENERGY000179*278612

100.00 ESMAN, KELLYMISC278614

1,660.00 ETNA SUPPLY001495278615

159.89 FEDEX000936278616

432.27 FRIENDS OF BIRMINGHAM MUSEUM007016278618

1,225.60 GORDON FOOD004604*278619

409.18 GREAT LAKES COCA-COLA DISTRIBUTION009275278620

246.80 GUARDIAN ALARM000249278623

500.00 HANSONS GROUP LLCMISC278624

2,471.78 HOME DEPOT CREDIT SERVICES001956*278625

2,500.00 HUNTER ROBERTS HOMESMISC278626

201.90 IBS OF SE MICHIGAN000342278627

2,435.36 INVERIS TRAINING SOLUTIONS INC004479278629

240.25 JOE PIZIK ELECTRIC, INC.MISC278630

221.31 JOHN LAZARMISC*278631

4,050.00 KNOWBE4, INC008450*278632

29.00 KROGER COMPANY000362*278633

310.33 LAIRD PLASTICS INC002438278634

204.30 LEON YULKOWSKIMISC*278635

100.00 M POWER INCMISC278636

77.97 MICHIGAN CHANDELIER - SF003860278637

100.00 MID-WEST WATERPROFFINGMISC278638

2,523.75 MKSK INC008319278640

1,071.00 MODERNISTIC CLEANING SVCS INC001173278641

899.00 NELSON BROTHERS SEWER001194278643

298.00 OAKLAND COUNTY HEALTH DIVISION008712278644

350.00 OAKLAND COUNTY HEALTH DIVISION008712278645

496.34 OFFICE DEPOT INC000481*278646

11,200.00 PLANTE & MORAN CRESA, LLC008901*278647

300.00 POWER HOME SOLARMISC278648

100.00 PRECISION ENHANCEMENTS INCMISC278649

200.00 PYTIAK & COMPANYMISC278650

47.25 QMI GROUP INC002852278651

240.00 QUENCH USA INC006729278652



Meeting of

Warrant List Dated
City of Birmingham

       AmountVendorVendor #Early ReleaseCheck Number

03/31/2021

04/12/2021

29.85 RAIN MASTER CONTROL SYSTEMS008342*278653

8,000.00 RESERVE ACCOUNT005344*278654

300.00 RLB BUILDERSMISC278655

517.00 RONALD HARBOURMISC*278656

100.00 ROOF ONE LLCMISC278657

1,365.92 SITEONE LANDSCAPE SUPPLY, INC008073*278658

840.74 SPARTAN DISTRIBUTORS INC000260278659

34,144.49 STATE OF MICHIGAN001104278660

310.07 SUBURBAN BUICK GMC INC000256278661

800.00 THE DETROIT JEWISH NEWSMISC278662

500.00 THOMAS M MARKUS009254*278663

1,868.50 TRI-COUNTY INTL TRUCKS, INC.005481278664

1,100.00 TWO THE RESCUE LLC008728278665

77.90 ULINE005806278666

136.14 VAN DYKE GAS CO.000293*278667

971.94 VERIZON WIRELESS000158*278668

1,000.00 WALLSIDE INCMISC278669

100.00 WILMOT, JEFFREYMISC278670

200.00 Z&G RENOVATIONS, LLCMISC278671

SUBTOTAL PAPER CHECK $234,323.68

ACH TRANSACTION

33,009.30 ABS- AUTOMATED BENEFIT SVCS, INC008847*3573

1,399.60 ABEL ELECTRONICS INC002284*3574

309.26 BEVERLY HILLS ACE007345*3576

236.25 LISA MARIE BRADLEY003282*3577

70.44 DETROIT CHEMICAL & PAPER SUPPLY007359*3578

240.44 DORNBOS SIGN & SAFETY INC000565*3579

1,069.00 DOWNTOWN PUBLICATIONS INC0065283580

364.25 FIRE SYSTEMS OF MICHIGAN LLC0012303581

188.67 FIRST CHOICE COFFEE SERV0061813582

333.45 FOUR SEASON RADIATOR SERVICE INC0002173583

326.98 GRAINGER000243*3584

51.00 HAYES PRECISION INC001672*3585

5,477.72 INSIGHT INVESTMENT008851*3586

50.00 J.C. EHRLICH CO. INC.007870*3587

19,825.50 J.H. HART URBAN FORESTRY0002613588

217.00 JAX KAR WASH002576*3589

736.94 JOE'S AUTO PARTS, INC.003458*3590

5,100.00 KLM SCAPE & SNOW LLC0063703591

243.00 KROPF MECHANICAL SERVICE COMPANY005876*3592

5,772.00 LEE & ASSOCIATES CO., INC.0055503593

140.00 LEE & ASSOCIATES CO., INC.005550*3593

1,970.94 NATIONAL LADDER & SCAFFOLD0006663594



Meeting of

Warrant List Dated
City of Birmingham

       AmountVendorVendor #Early ReleaseCheck Number

03/31/2021

04/12/2021

325.00 NEXT007856*3595

26,610.50 NOWAK & FRAUS ENGINEERS0018643596

1,598.67 RKA PETROLEUM003554*3597

389.25 TROY AUTO GLASS CO INC0002783598

1,220.13 VOLVIK USA0087113599

SUBTOTAL ACH TRANSACTION $107,275.29

*-Indicates checks released in advance and prior to commission approval in order to avoid penalty
or to meet contractual agreement/obligation.

Mark Gerber
Finance Director/ Treasurer

All bills, invoices and other evidences of claim have been audited and approved for payment.

GRAND TOTAL $341,598.97



Meeting of

Warrant List Dated
City of Birmingham

AmountVendorVendor #Early ReleaseCheck Number

04/07/2021

04/12/2021

PAPER CHECK

144,601.632400 LINCOLN, LLC005123278672

350,609.8848TH DISTRICT COURT000855*278673

972.00KATHERINE ABELA008226*278674

580.00ACE DOOR COMPANY008872278675

1,055.23ACUSHNET COMPANY008106278676

409.52ALLIED INC001000278678

18,957.60AMERINET008304*278679

432.90AT&T006759*278680

1,917.49B5 INVESTMENTS, LLC008165278681

77.38MATTHEW J. BARTALINO003839*278683

140.71BILLINGS LAWN EQUIPMENT INC.002231278685

30.00BSN SPORTS LLC007365278686

100.00BUTCHER & BUTCHER CONSTRUCTION COMPMISC278687

685.90CANON SOLUTIONS AMERICA INC009078*278688

5,830.37CDW GOVERNMENT INC000444278692

619.16CHARTER TOWNSHIP OF BLOOMFIELD008306278693

299.67CINTAS CORP007710278694

123.15CINTAS CORP007710*278694

204.70CINTAS CORPORATION000605278695

950.00JACK TODD- PETTY CASH001086*278697

1,157.50CLEARVIEW CAPTIONING LLC009187278698

478.73COMCAST008955*278699

5,370.57COMERICA BANK000979*278701

1,667.17CONSUMERS ENERGY000627*278702

100.00CONYERS, STEVEN AMISC278703

676.90COOL THREADS EMBROIDERY008512278704

3,800.00CREATIVE COLLABORATIONS009145*278706

118.85DEALER AUTO PARTSMISC278707

46.12DTE ENERGY000179*278709

320.70DTE ENERGY000179*278710

50.87DTE ENERGY000179*278711

16.57DTE ENERGY000179*278712

80.03DTE ENERGY000179*278713

1,583.65DTE ENERGY000179*278714

111.10DTE ENERGY000179*278715

138.99DTE ENERGY000179*278716

2,322.23DTE ENERGY000179*278717

68.81ELDER FORD004671278720

500.00ENZO WATER SERVICE009100*278723

24.79FEDEX000936278725

500.00FINISH WORKS CARPENTRYMISC278726

199.38FIRST CENTENNIAL TITLE AGENCYMISC*278727
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Meeting of

Warrant List Dated
City of Birmingham

       AmountVendorVendor #Early ReleaseCheck Number

04/07/2021

04/12/2021

36.69 HALT FIRE INC001447278729

1,312.81 HOME DEPOT CREDIT SERVICES001956*278731

1,315.00 HYDROCORP000948278732

150.60 J. P. COOKE COMPANY006695278734

264.00 JAMES D RICHARDS009278*278735

78.00 JAY'S SEPTIC TANK SERVICE003823*278736

200.00 JOHN HENNIG CARPENTRY INCMISC278738

259.90 K/E ELECTRIC SUPPLY007423*278739

44.60 KARANA REAL ESTATE, LLC008413278740

19,380.00 KIESLER POLICE SUPPLY, INC008831278742

2,000.00 LIVE WELL CUSTOM HOME LLCMISC278743

100.00 MARTINO ENTERPRISES INCMISC278745

6,160.00 MHM CONSTRUCTION LLC009247*278747

46,557.44 MHM CONSTRUCTION LLC009247*278748

15.00 MICHIGAN GRAPHICS & AWARDS, INC.MISC278749

31.95 MIKE SAVOIE CHEVROLET INC000230278751

1,953.00 NATIONAL LEAGUE OF CITIES004876278752

675.00 NEWTONS SOLUTIONS LLC009276*278753

298.00 OAKLAND COUNTY HEALTH DIVISION008712*278755

237.40 OFFICE DEPOT INC000481*278757

408.94 KEVIN ONG008785*278758

100.00 PRIEST CONSTRUCTIONMISC278759

300.00 QUALITY SIGNMISC278760

123.60 QUENCH USA INC006729278761

2,201.00 R & R FIRE TRUCK REPAIR INC004137*278762

1,049.00 RESTROOM DIRECTMISC278763

1,200.00 RICHARD TRUDO009144*278764

212.42 ROCHESTER LAWN EQUIPMENT CENTER INC000495278765

1,000.00 RUMPLE, STEPHEN WMISC278766

89.14 JEFFREY SCAIFE007897*278768

200.00 SCHONBERG, EDWARDMISC278769

46.81 SHERWIN-WILLIAMS COMPANY007142*278771

200.00 MICHAEL SHUKWIT009143*278772

450.00 SIG SAUER, INC.002474278773

413.33 SITEONE LANDSCAPE SUPPLY, INC008073*278774

200.00 STATE OF MICHIGAN001005278776

200.00 STATE OF MICHIGAN001005278777

250.00 STEPHEN SHUKWIT009201278778

1,400.00 STERLING DEVELOPMENT CORPMISC278779

587.52 TIRE WHOLESALERS CO INC000275278782

200.00 ULTIMATE SIGNS INCMISC278784

224.02 US SIGNAL COMPANY LLC009266278785

734.95 VERIZON WIRELESS000158*278787



Meeting of

Warrant List Dated
City of Birmingham

       AmountVendorVendor #Early ReleaseCheck Number

04/07/2021

04/12/2021

1,116.72 VERIZON WIRELESS000158*278788

147.90 VERIZON WIRELESS000158*278790

200.00 WILLIAMS, JOHN BRYANMISC278791

15,000.00 WOLVERINE POWER SYSTEMS004512*278792

153.06 ZORO TOOLS, INC.008902*278794

SUBTOTAL PAPER CHECK $657,408.05

ACH TRANSACTION

62,501.29 ABS- AUTOMATED BENEFIT SVCS, INC008847*3600

99.96 ABEL ELECTRONICS INC002284*3602

250.00 ACOM SOLUTIONS, INC.0029093603

77.85 BEVERLY HILLS ACE007345*3606

135.00 LISA MARIE BRADLEY003282*3607

198.00 DELTA TEMP SERVICES INC0091813608

2,342.08 DUNCAN PARKING TECH INC001077*3610

21,870.01 J.H. HART URBAN FORESTRY0002613611

1,960.80 J.H. HART URBAN FORESTRY000261*3611

449.49 JOE'S AUTO PARTS, INC.003458*3612

157.50 HAILEY R KASPER007827*3613

108.00 KAREN LINGENFELTER007977*3614

140.50 NYE UNIFORM COMPANY006359*3616

80.50 PEGASUS ENTERTAINMENT INC005688*3617

1,562.00 PREMIER SAFETY0082693618

1,573.02 QUALITY COACH COLLISION001062*3619

11,908.33 RKA PETROLEUM003554*3620

77,688.00 SOCRRA0002543621

61.98 TEKNICOLORS INC001255*3622

16.79 TERMINAL SUPPLY CO.0002733623

758.36 TOTAL ARMORED CAR SERVICE, INC.002037*3624

73.56 VOLVIK USA0087113625

4,385.46 WM. CROOK FIRE PROTECTION CO.0020883626

SUBTOTAL ACH TRANSACTION $188,398.48



Meeting of

Warrant List Dated
City of Birmingham

       AmountVendorVendor #Early ReleaseCheck Number

04/07/2021

04/12/2021

*-Indicates checks released in advance and prior to commission approval in order to avoid penalty
or to meet contractual agreement/obligation.

Mark Gerber
Finance Director/ Treasurer

All bills, invoices and other evidences of claim have been audited and approved for payment.

GRAND TOTAL $845,806.53



  DATE:  April 6, 2021 

TO: Tom Markus, City Manager 

FROM: Alexandria Bingham, City Clerk 

SUBJECT:     Huntington Disease-Yoga in the Park- Saturday, June 26, 2021 

INTRODUCTION: 
The Huntington Disease Society of America-MI Chapter submitted a Special Event application 
to hold the Yoga in the Park event in Shain Park on Saturday, June 26, 2021 from 10:00 AM-
3:00 PM.   

BACKGROUND: 
The Police Department has reviewed the proposed event details prior to submission for street 
closures and the need for safety personnel and has approved the details.  DPS, Planning, 
Building, Police, Fire, and Engineering have indicated their approval.  SP+ Parking has been 
notified of the event for planning purposes.  

The following events occur in June in Birmingham, and do not pose a conflict for this event: 
Farmers Market Sundays Lot 6 
Parkinson Foundation 5K June 26 Seaholm HS & 

neighborhood 
Movie in Booth Park June 11 Booth Park 

LEGAL REVIEW: 
No review required. 

FISCAL IMPACT: 
No fiscal impact. 

SUMMARY 
The City Commission is being asked to approve the 2021 Yoga in the Park special event to 
be held June 26, 2021 from 10:00 AM-3:00 PM, with set-up to begin between 8:00 AM and 
10:00 AM.  Tear-down will begin at the conclusion of the event at approximately 3:00 PM to 
4:30 PM. 

ATTACHMENTS: 
1. Special Event application
2. COVID-19 Plan
2. Notification letter with map of event area distributed to residents/businesses within

300 feet of the event area on January 15, 2020.  Notification addresses are on file in
the Clerk’s Office

3. Hold Harmless Agreement signed by HDSA-MI Chapter, (Certificate of Insurance due
on or before June 11, 2021)

4. Department Approval page with comments and estimated cost

MEMORANDUM 
Clerk's Office 
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SUGGESTED RESOLUTION: 

To approve a request from the Huntington Disease Society of America-MI Chapter to hold 
Yoga in the Park in Shain Park on June 26, 2021 contingent upon compliance with all permit 
and insurance requirements and payment of all fees and, further pursuant to any 
modifications or event cancellation that may be deemed necessary by administrative staff, 
leading up to or at the time of the event, due to public health and safety measures. 















 
 
To: Chief Paul Wells, BFD 
Fr: Don Peasley, HDSA Michigan Chapter 
Re: June 26 Fundraiser – Covid Plan 
 
Chief Wells, 
 
Below please find the proposed plan for our June 26 HDSA fundraiser in Shain Park. Our 
approach is informed by the procedures currently in place at the Yoga Shelter, who is a lead 
sponsor of this event, and also by the March 2, 2021 State order governing gatherings. 
 
To participate as a student in any of the classes we will require pre -registration and will limit 
classes to 50 students. Students will be required to fill out a Covid questionnaire while signing a 
participant release that we will have at our main table. At no time will there be more than 300 
people gathered at our event. 
 
Our registration and sponsor table set up will adhere to the 6-foot social distancing guidelines, 
and for those waiting to sign in for their pre-registered class, or make bids in our auction, we 
will use markers to keep them 6 feet apart. 
  
Masks will be worn by all volunteers and participants at all times, and we will inform all 
registered participants that they cannot practice if they are not wearing a mask. We will also 
have Hand Sanitizer available in multiple locations. 
 
On the grass where students will take classes, we will place markers that ensure yoga mats 
have 8 feet distance from other students. 
 
Throughout the day, where I serve as emcee, I will be making announcements about mask 
requirements, social distancing, location of hand sanitizer, and overall respect for each other 
and our shared safety. 
 
We understand that the Pandemic is a fluid situation and things may change over time. A 30 
and another 15 day out check-in will be used to modify, or even cancel the event if conditions 
dictate. 
 
Please let me know if this meets your and the City’s needs to execute a safe and compliant 
event, or if there are other measures that need to be taken. 
 
 
Don Peasley 
President, HDSA Michigan Chapter 
 

Huntington’s Disease Society of America – Michigan Chapter  
1221 Bowers St. P.O. Box 1091 Birmingham, MI 48012 















  
 
 
 
 
NOTE TO STAFF:  Please submit approval by April 5, 2021  DATE OF EVENT:  JUNE 26, 2021 
  

DEPARTMENT APPROVED COMMENTS 

PERMITS 
REQUIRED 

(Must be obtained directly 
from individual 
departments) 

ESTIMATED 
COSTS 

(Must be paid two 
weeks prior to the 
event. License will 

not be issued if 
unpaid.) 

ACTUAL 
COSTS 

(Event will be 
invoiced by the 
Clerk’s office 

after the event) 
 

PLANNING 
101-000.000-634.0005 

248.530.1855 
 

BC No Cost / No Comment  $0   

BUILDING 
101-000.000.634.0005 

248.530.1850 
MJM 

The 8’x8’ tents do not require a permit. 
Tents must be weighted down and not 
staked. 

 $0  

FIRE 
101-000.000-634.0004 

248.530.1900 
JDP 

Fire extinguisher 2A:10BC (size) required 
on any stage, tent or cooking area. 
Maintain egress passages. 
Fire retardant certificates for tents. 
Anchor tents securely to ground. 

 $0  

POLICE 
101-000.000.634.0003 

248.530.1870 
SG On duty personnel to provide extra 

patrol.  $0 $0 

PUBLIC SERVICES 
101-000.000-634.0002 

248.530.1642 
CL 

The department will make arrangements 
with representative to deliver trash 
receptacles. 
 

 $25  

ENGINEERING 
101-000.000.634.0002 

248.530.1839 
 

Based on supplied information it doesn’t 
appear as any ROW or Obstruction is 
required for the event. 

None $0 $0 

DEPARTMENT APPROVALS 
 

                    EVENT NAME:  YOGA IN THE PARK 
  
LICENSE NUMBER #21-00012010  COMMISSION HEARING DATE: April 12, 2021 



SP+ PARKING SG No Parking Concerns.  $0 $0 

INSURANCE 
248.530.1807  Need to submit insurance certificate, 

Hold Harmless Agreement None $0 $0 

CLERK 
101-000.000-614.0000 

248.530.1803 
AH 

Notification letters to be mailed by 
applicant no later than 3/29/2021. 
Notification addresses on file in the 
Clerk’s Office.  Evidence of required 
insurance must be on file with the Clerk’s 
Office no later than 6/4/2021. 
 

Applications for 
vendors license must 
be submitted no later 
than 6/4/2021 

$165  
PAID 3/9/2021 

 

 
 
 

    

TOTAL 
DEPOSIT 

REQUIRED 
 

$25 

ACTUAL 
COST 

 
 
 

  
 
 
 
 
 
 
 
 
 
 
 
 Rev. 4/6/21 
h:\shared\special events\- general information\approval page.doc 

FOR CLERK’S OFFICE USE 
 
Deposit paid ___________ 
 
Actual Cost     
 
Due/Refund    
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 MEMORANDUM 
Museum 

DATE: April 12, 2021 

TO:  Tom Markus, City Manager 

FROM: Leslie Pielack, Museum Director 

SUBJECT:   Contract Agreement-Birmingham Museum Phase I Heritage Zone 
Landscape Improvement Project 

INTRODUCTION: 

In its recent update of the Birmingham Museum Strategic Plan, accepted by the City 
Commission on September 14, 2020, the Museum Board identified landscape 
enhancements in the Heritage Zone as an important objective of the implementation of the 
landscape master plan. These include installation of primary signage and fencing 
modifications in the area around the Allen and Hunter Houses and the installation of three 
elm trees as part of the landscape restoration. The project will also raise awareness of the 
museum’s planned landscape restoration and help with future fundraising efforts for 
additional improvements. The remainder of the Heritage Zone improvements consist of 
relocation of utilities, garden bed preparation, planting materials, and construction of a vine 
support, to be planned as additional funds become available. 

BACKGROUND: 

In 2018, the Museum Board worked with historic landscape architect Nagy Devlin Land 
Designs to develop a conceptual landscape master plan for the museum grounds. The 
resulting 2018 Birmingham Museum Landscape Master Plan incorporates existing 
conditions and site history as well as public access needs. Of the four identified zones, the 
Heritage Zone is the most visible and most heavily used by the public. Nagy Devlin Land 
Designs developed the final detail design, approved by the Museum Board on March 14, 
2019. On March 20, 2019, the Historic District Commission granted a Certificate of 
Appropriateness for the project.  

At its November 6, 2020 meeting, the Museum Board identified the first phase of Heritage 
Zone improvements, to be undertaken in the spring of 2021. Planned enhancements will 
restore landscape elements from the original Allen House period with the removal of 
several non-historic tree species and re-installation of hybrid elms to restore the character 
of the front yard. Gates will be added to the existing picket fence, and additional fence 
detail will be added to differentiate the Hunter House area with a more historically accurate 
fencing baseboard. Lighted permanent signage will also be installed in the garden area 
between the Allen and Hunter Houses.    
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A Request For Proposals was issued for the Birmingham Museum-Phase I Heritage Zone 
Landscape Improvement Project and two qualified bids were received. City staff reviewed 
the bids and firms’ qualifications, and bids were also reviewed by the Museum Board at its 
March 18, 2021 meeting. By unanimous vote of 6-0, the Museum Board voted to 
recommend that Worry Free Outdoor Services be awarded the contract. Worry Free Outdoor 
Services, Inc. met all requirements, was the lowest qualified bidder at $ 33,400.00, and has 
successfully completed similar projects with positive references from other local 
municipalities. Worry Free also has an established history and relationship with the City of 
Birmingham through past projects with the Birmingham Shopping District and Department 
of Public Services. Subject to Commission approval of the contract, project completion is 
expected by July 1, 2021. 
 
 

Phase I Heritage Zone Landscape 
Improvements 

Worry Free Outdoor Services, Inc. L.G.K. Building, Inc. 
$ 33,400 $ 38,500 

 
 

LEGAL REVIEW:  
 

City Attorney Mary Kucharek has provided a legal review of the contract agreement for the 
Birmingham Museum Phase I Heritage Zone Landscape Improvement Project with Worry 
Free Outdoor Services, Inc. 

 
FISCAL IMPACT:  
 

The Museum received $15,000 in December 2018 for this project.  Those funds were 
recorded in the Capital Projects Fund.  In addition, the Museum budgeted $6,000 in their 
General Fund budget for this project for a total of $21,000 in available funds.  The 
remaining $12,400 is being proposed to come from funds that were budgeted for the 
window restoration project.  That project is being postponed to the 2021-2022 fiscal year. 
 
It is recommended that the entire project be charged to the General Fund and transfer the 
donation from the Capital Projects Fund to the General Fund.  A budget amendment would 
be necessary to transfer these funds. 
 

SUMMARY 
 

A phased approach to the Birmingham Museum Landscape Master Plan will enable 
fundraising and community involvement for project components at the various stages and 
make graduated progress toward improved public access. The fencing, primary signage, and 
installation of elm trees in the Heritage Zone area will provide enhancements in the most 
visible and most utilized area of the museum grounds. The use of significant donated funds 
also demonstrates a commitment to public engagement in the restoration and improvement 
of the site. Worry Free Outdoor Services, Inc. has met the requirements and has presented 
the most qualified and lowest proposal to complete the project. It is therefore recommended 
that the contract award for the Birmingham Museum-Phase I Heritage Zone Landscape 
Improvement Project go to Worry Free Outdoor Services, Inc., for $33,400.00 and that a 
budget amendment be approved to transfer the donation from the Capital Projects Fund.   
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ATTACHMENTS:   
 

1. Contract Agreement with insurance documents 
2. Request for Proposals with Addendum 1 
3. Excerpt of minutes of the Museum Board meeting of March 14, 2019 
4. Excerpt of minutes of the Historic District Commission meeting of March 20, 2019 
5. Excerpt of minutes of the Museum Board meeting of November 5, 2020 
6. Excerpt of draft minutes of the Museum Board meeting of March 18, 2021 

 
SUGGESTED RESOLUTION: 
 
To award the project for Birmingham Museum Phase I Heritage Zone Landscape Improvement 
Project to Worry Free Outdoor Services, Inc. in the amount of $33,400.00, to be charged to the 
Allen House Other Contractual Services account, #101-804.002-811.0000 and further; to 
approve the appropriation and budget amendment to the fiscal year 2020-2021 General Fund 
and Capital Projects Fund budgets as follows: 
 
General Fund 
 
Revenues: 

101-000.000-400.0000 Draw from Fund Balance     $(15,000) 
101-000.000-699.0401 Transfer in Capital Projects Fund      15,000 

Total Revenue           $        -0-   
 
Capital Projects Fund 
 
Revenues: 
  401-000.000-400.0000 Draw from Fund Balance     $15,000 
 
Expenditures: 
  401-804.001-999.0101 Transfer to General Fund     $15,000 

 





















































































 CITY OF BIRMINGHAM 
MUSEUM BOARD 

MEETING MINUTES 
Thursday, March 14, 2019 

        5:00 PM 
       

Members Present: Jay Cunningham, Russell Dixon, Lori Eaton, Tina Krizanic, Judith 
Keefer, Marty Logue, Caitlin Rosso 

 
Members Absent:  None 
 
Student Members Present:  Meredith Weddell 
 
Administration: Museum Director Leslie Pielack 
  
Guests: Brian Devlin, Nagy Devlin Land Design 
  
Ms. Krizanic called the meeting to order at 5:01 PM.  
 

Approval of the Minutes 
  Minutes of February 7, 2019 
 
MOTION: by Cunningham seconded by Dixon: 
 
To approve the minutes of February 7, 2019. 
 
VOTE:  Yeas, 7 
  Nays, 0  

Unfinished Business 
 

A. Brian Devlin of Nagy Devlin Land Designs shared further recommendations regarding 
plant choices and whether to utilize lattice for the Heritage Zone. Changes from 
previous design recommendations are: 

 
• Move existing star magnolia from the front of the Allen House to the side and 

substitute Korean Spice viburnum (not white) 
• Omit the weeping hemlock, as it is too formal, but keep 3 small globe arborvitae 
• Determine whether to use vining plants on the front lattice near the staff door, 

as it seems to have been designed for plants (but no photos from the decades of 
the 1920s-1930s-1940s-1950s show vines there) 

 
Museum Board members agreed by consensus on the plant changes and to leave the 
lattice unadorned. Mr. Devlin and members discussed options and placement for the 
primary sign for the museum. Museum Board members agreed by consensus on the 
following: 

• Placement—the existing garden area in front of the bell to be extended in a 
curve closer to the sidewalk, and a 2-posted free-standing ground sign (one-
sided) to be set toward the front of the bed.  
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• Design—Posts to mimic existing post design on picket fence. Sign to have gentle 
arch in the middle. Utilize proposed arched free-standing wood sign design 
option provided in the past by Mr. Devlin. Use baseboard instead of stone, 
similar to that proposed for Hunter House fence area to be used below main sign 
to anchor it visually, but to leave space below sign for ease of maintenance and 
possible low plantings. Sign to incorporate (new) 2017 Museum logo: graphic to 
be colored and composed of layered material in relief, lettering to be recessed 

• Size—Sign to be approximately 4’ tall by 8’ wide (per ordinance), with the tallest 
point of the arch no higher than 4 ½ feet.  

• Lighting--Up-lighting from ground as additional bid item at construction, pending 
availability of underground electrical service.  

• Additional graphics—graphic of logo only to be reproduced and mounted on gate 
at Hunter House and on fence at driveway.  

 
MOTION: by Dixon seconded by Keefer: 
 
To recommend that the City of Birmingham accept the final design by Nagy Devlin Land 
Design, LLC, of the Heritage Zone component of the 2018 Landscape Master Plan for the 
Birmingham Museum, to be reviewed by the Historic District Commission and, if 
approved, to be presented to the Birmingham City Commission for final review and 
approval.    
 
VOTE:  Yeas, 7 
  Nays, 0  
 
B. Pending design approval by the Historic District Commission and City Commission, 

the matter of developing specific fund raising strategies can be explored in more 
detail at the April meeting. The HDC will review the Heritage Zone design at their 
March 20, 2019 meeting. A Museum Board position will be opening as of May 1, 
2019, as Lori Eaton is moving out of the Birmingham area and will be unable to 
continue on the board. Members would like Museum Director Pielack to approach Bill 
Dow to determine if he is interested in applying for the open position, which could 
help with fund raising planning. Other members of the community are also 
encouraged to apply if interested. 

 
Communication and Reports 

 
Director Pielack highlighted portions of the Director Report, including noting that the 
CREEM documentary release may provide opportunities for a local release and fund-
raiser perhaps later in the summer, if it is feasible to plan such an event. The CREEM 
banner outside the former offices was removed for construction and has been replaced 
now that the weather has improved. 
Ms. Logue mentioned that the Friends’ Heritage Newsletter included a flyer about 
upcoming opportunities to raise funds for the Heritage Zone landscape project.    
 
The next Regular Meeting will be held on April 4, 2019 at 5:00 PM.                                                                            
 
Ms. Krizanic adjourned the meeting at 6:19 PM  



Historic District Commission 
Minutes of March 20, 2019 
 
 

 

 
Motion by Ms. Lang 
Seconded by Ms. Debbrecht to approve the requested six month site plan 
extension for 277 Pierce. 
  
Motion carried, 4-0. 
 
VOICE VOTE  
Yeas:  Lang, Debbrecht, Deyer, Henke 
Nays: None 
 

03-14-19 
4)  BIRMINGHAM MUSEUM HERITAGE LANDSCAPE ZONE MASTER PLAN 
City Planner Dupuis reviewed the history of the item noting that the applicant is seeking 
a Certificate of Appropriateness. The Board then welcomed Brian Devlin from Nagy 
Devlin Land Design. 
 
Mr. Devlin presented the Heritage Landscape Zone Master Plan for the front of the 
Birmingham Museum. He explained: 

● The Heritage Zone is comprised of the front yards of the Allen and Hunter 
Houses and the front of the plaza. 

● Part of the intention for the Master Plan is to use many of the same species of 
plants that were originally planted in front of both homes. More compact and 
modern cultivars will be used for the updates in order to conserve space, but 
they will give a sense of what the landscaping had been like. 

● Some of the Catalpa and Norway Maple trees currently in the Heritage Zone will 
be removed, to be replaced with three American Elms which are resistant to 
Dutch Elm Disease.  

● The dumpster location will be screened. The arborvitaes planted there are not 
doing well, so the Plan proposes a wood trellis with English Ivy vines planted at 
the base instead. 

● The plaza will stay the same. The Heritage Garden is in place. It has also been 
suggested that Nagy Devlin Land Design provide a list and a map of plants which 
were available at the time the homes were built. People in Birmingham would 
also be welcome to contribute plants they have been growing, and the mapping 
of the original plants would provide a guideline for where the citizen-contributed 
plants should go.  

● In front of the Allen House, the Children’s Garden remains. Gates have been 
installed at the openings so that when children are there they can be kept 
secure.  

● A new sign is proposed in front of the central portion of the plaza. Concrete will 
be removed for the installation of the sign, with the goal of getting the sign as 
close to the road as possible while still far enough from the road to avoid 
splashes from cars, salt, and plowed snow.  

● The sign will be wood posts with a 12 inch wood base and concrete footing 
raising it off the ground. It will 38 square feet total, and about ten feet in length, 
which is the length required to fit all the lettering and the logo on the sign. Two 
pieces of plywood wood will be sanded together. The back piece of plywood will 
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Historic District Commission 
Minutes of March 20, 2019 
 
 

 

be a different color, and the lettering for the sign will be cut out from the front 
piece of plywood so that the letters are both colored and recessed. The logo on 
the sign will be a relief. There are groundlights planned for the sign as well.  

 
City Planner Dupuis noted the sign will require the review and approval of the Design 
Review Board, so the final length of the sign will be discussed and determined at that 
time. 
 
Ms. Lang asked for confirmation that the sign would be able to withstand weather. 
 
Mr. Nagy confirmed the sign should last for a fair amount of time.  
 
Motion by Vice-Chairman Deyer 
Seconded by Ms. Debbrecht to recommend the Commission issue a Certificate 
of Appropriateness for the Birmingham Museum work as proposed meets 
Secretary of Interior Standards for Rehabilitation Numbers Six and Nine.  
  
Motion carried, 4-0. 
 
VOICE VOTE  
Yeas:  Deyer, Debbrecht, Henke, Lang 
Nays: None 
 

03-16-19 
5)  MISCELLANEOUS BUSINESS AND COMMUNICATIONS 

A. Staff Reports 
1. Administrative Approvals  
2. Demolitions  
3. Museum Director Pielack told Vice-Chairman Deyer that she digitized the Echo City 
material about a week ago and sent it to City Planner Dupuis for the Committee’s 
perusal. Museum Director Pielack then provided the Committee with an update on the 
National Certification on the Allen House: 

● The National Register Nomination for the Allen House has been submitted. It is 
in Lansing, and has yet to be reviewed. Post-review, Birmingham may receive a 
request from Lansing for revisions or additional materials.  

● It is most likely the submittal will be considered during the September 2019 
review, though there is a chance it could be reviewed in May 2019. Museum 
Director Pielack said she would let the Committee know for sure when the review 
will be moving forward. 

● There was enough material to submit the Allen House under Criterion A, for its 
association with transportation and community planning in the greater context of 
what was happening along the Woodward corridor, the suburbanization of the 
Detroit area, and how Birmingham and Henry Allen in particular was responding 
to that; Criterion B, for the individual contributions of Henry Allen who guided 
Birmingham’s change into a City, wrote the City Charter, helped keep the City 
sound during the Great Depression, and other significant roles; and Criterion C, 
for being a unique example of the work of noted Detroit architect Rupert W. 
Koch who designed several significant revivalist homes and works of architecture 



 CITY OF BIRMINGHAM 
MUSEUM BOARD 

VIRTUAL MEETING  
November 5, 2020 
        5:00 PM 

    
Members Present:  Russ Dixon, Pat Hughes, Judith Keefer, Tina Krizanic, Marty 

Logue, Caitlin Rosso 
 
Members Absent:  Dan Haugen  
 
Administration: Museum Director Leslie Pielack 
  
Guests: None  
  
Ms. Krizanic called the meeting to order at 5:02 PM.  
 

Approval of the Minutes 
  Minutes of October 1, 2020 
 
MOTION: by Dixon, seconded by Keefer: 
 
To approve the minutes of October 1, 2020. 
 
VOTE:  Yeas, 6 
  Nays, 0  

Unfinished Business 
 

A. Members discussed the importance of implementing the 2021-2024 Strategic Plan 
objective of the final design for the Heritage Zone, which has been issued a 
Certificate of Appropriateness by the Historic District Commission. Maple Road 
construction has been completed and there are sufficient funds available to begin 
work on several priority components of the design, including installation of primary 
signage, modifications to the wood fencing at the Hunter House, installing gates, 
and planting three Pioneer elm trees. These elements would enhance the most 
visible areas of the landscape and demonstrate that progress on planned landscape 
improvements. The final design has been issued a Certificate of Appropriateness by 
the Historic District Commission, but has yet to be presented to the City Commission. 

 
MOTION: by Dixon, seconded by Logue: 
 
To begin implementation of the 2021-2024 Strategic Plan objective of the Landscape 
Master Plan through the installation of the primary sign, wood fencing and gates, and 
three Pioneer elms per the final design of the Heritage Zone as prepared by Nagy Devlin 
Land Designs, and to present the proposed work and final design to the City 
Commission.  
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VOTE:  Yeas, 6 
  Nays, 0  

 
New Business 

 
B. The board reviewed the meeting schedule for calendar year 2021. 
 
MOTION: by Dixon, seconded by Keefer: 
 
To approve the 2021 meeting schedule for the Museum Board as presented.  
 
VOTE:  Yeas, 6 
  Nays, 0  
 
 
C. The board discussed opportunities to assist the Friends with their membership 

campaign. Ms. Logue, who also serves on the Friends board, said the annual appeal 
generally goes out in late November or early December. No help is needed for 
mailing, but members suggested additional resources for recruiting possible new 
Friends members: 

• Mailing and e-mailing the annual appeal to Taylor Project donors 
• Mailing the annual appeal to members of the Historic District Commission, 

Historic District Study Committee, the Public Arts Board and the Greenwood 
Cemetery Advisory Board 

• Particular streets or residents’ houses could be targeted for membership and 
could also generate oral history content for the museum’s archives 

 
D. Due to a conflict with the normally scheduled Museum Board meeting of December 

3, 2020, the Board considered an alternate meeting date of December 1, 2020.   
 
 
MOTION: by Dixon, seconded by Keefer: 
 
To reschedule the December 3, 2020 meeting of for the Museum Board to Tuesday, 
December 1, 2020 at 5:00 PM.  
 
VOTE:  Yeas, 6 
  Nays, 0  
 

Communication and Reports 
 

Director Pielack reviewed the Director Report with updates on the Taylor Monument 
Project. Mr. Hughes has contributed to the research by locating a document that may 
provide evidence of the sale, as a slave, of Eliza Taylor’s mother. Other research has 



 CITY OF BIRMINGHAM 
MUSEUM BOARD 

VIRTUAL MEETING 
March 18, 2021 

   5:00 PM 

Members Present:  Russ Dixon, Pat Hughes, Judith Keefer, Tina Krizanic, Marty 
Logue, Caitlin Rosso 

Members Absent:  None 

Student Members: Carter Lutz, Aidan Schoener 

Administration: Museum Director Leslie Pielack 

Guests: Jacquie Patt  

Ms. Krizanic called the meeting to order at 5:00 PM. 

Approval of the Minutes 
Minutes of February 4, 2021 

MOTION: by Dixon, seconded by Keefer: 

To approve the minutes of February 4, 2021. 

VOTE: Yeas, 6 
Nays, 0 

Unfinished Business 

None. 
New Business 

Student Representatives Carter Lutz and Aidan Schoener introduced themselves and 
were welcomed to the Museum Board. Jacquie Patt has applied for the open Museum 
Board position; she introduced herself and also was welcomed by board members. The 
Allen House window project will not be undertaken at this time and will be deferred to 
fiscal year 2021-2022. Museum Board members reviewed the bids received for the 
Phase I Heritage Zone Landscape Improvement Project. 

MOTION: by Dixon, seconded by Logue: 

To recommend that the Birmingham Museum-Phase I Heritage Landscape Improvement 
Project contract be awarded to Worry Free Outdoor Services, Inc. in the amount of 
$33,400. 

VOTE: Yeas, 6 
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  Nays, 0  
 
Members reviewed a proposed Collections Research, Duplication, and Use Policy. 
 
MOTION: by Keefer, seconded by Krizanic: 
 
To approve the Collections Research, Duplication, and Use Policy as proposed. 
 
VOTE:  Yeas, 6 
  Nays, 0  
 
The continuance of virtual meetings for the City of Birmingham beyond March 31 is 
being considered. Board members will be informed before the planned meeting of the 
Museum Board on April 1 whether it will be a virtual meeting or will take place in person 
at the museum.  

Communication and Reports 
 

Director Pielack reviewed the Director Report and clarified that the museum is awaiting 
a cost proposal on the geotechnical engineering investigation.    
       
There were no board comments. 
 
There were no public comments. 
 
The next Regular Meeting is scheduled for Thursday, April 1 at 5:00 PM, 
currently planned as a virtual meeting.   
 
Ms. Krizanic adjourned the meeting at 5:54 PM.  
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MEMORANDUM 
Department of Public Services 

DATE: March 31, 2021 

TO: Thomas M. Markus, City Manager 

FROM: Lauren A. Wood, Director of Public Services 

SUBJECT: Purchase Larvicide Material for Mosquito Control Program 

INTRODUCTION: 
The City currently procures its mosquito control material from Clarke Mosquito Control.  The 
pricing on these products is government regulated by the Department of Agriculture.  Clarke is 
the closest distributor in this area and provides these supplies to other local agencies.  We have 
been pleased with their service and communication with staff about new trends in this area.  We 
have determined no advantage will be gained by the City of Birmingham in bidding out this 
purchase.  Therefore, no competitive bids were obtained for these supplies. 

BACKGROUND 
We have been treating the catch basins, approximately 2300, over the past seventeen seasons. 
This has provided us with a successful program, which we continue to re-evaluate treatment 
areas and product material.  This purchase is for 12 cases of Natular XRT Tablets at $832.31/case.  
This application will destroy the mosquito larva and prevent mosquito emergence. 

LEGAL REVIEW: 
There has been no legal review of this annual purchase over the years. 

FISCAL IMPACT: 
Funds are available in the 2020-2021 budget for this purchase and will come from the Sewer Fund-
Operating Supplies Account #590-536.002-729.0000. 

PUBLIC COMMUNICATIONS: 
Promotion of this treatment program and material is made available on the City website. 

SUMMARY: 
The Department of Public Services (DPS) recommends the purchase of this material from Clarke 
Mosquito Control at a price not to exceed $9,987.78.  The money has been budgeted in account 
#590-536.002-729.0000 Sewer Fund-Operating Supplies for this purchase.  Reimbursement from 
Oakland County for the program this year is $2,648.39, which has been the same amount the 
past five years. 

ATTACHMENTS: 
The Clarke quote for this material purchase is attached to this report. 
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SUGGESTED RESOLUTION: 
To approve the purchase of the Larvicide material from Clarke Mosquito Control in the amount 
not to exceed $9,987.78.  Further, to waive the normal bidding requirements based on the 
government regulated pricing for this type of material.  Funds for this purchase will come from 
the Sewer Fund-Operating Supplies Account #590-536.002-729.0000. 
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MEMORANDUM 
Department of Public Services 

DATE: April 1, 2021 

TO: Thomas M. Markus, City Manager 

FROM: Lauren A. Wood, Director of Public Services 

SUBJECT: Vehicle #566 Replacement 

INTRODUCTION: 
Due to mileage and condition, the Department of Public Services recommends replacement of 
police vehicle #566, a 2015 Dodge Charger patrol vehicle.  The current mileage is 102,980 miles. 

BACKGROUND: 
Vehicle #566 is identified for replacement and listed in the Vehicle/Equipment Replacement 
Schedule, as published in the FY 2020-2021 budget.  It qualifies for replacement as illustrated by 
the assessment below: 

  #566 – 2015 Dodge Charger 
FACTOR DESCRIPTION POINTS 
Age 1 point each year of age 6 
Miles/Hours 1 point each 10,000 miles of usage  10.3 
Type of Service Type 5 – Police, fire, and rescue service vehicles  5 

Reliability 
Level 3 – In shop more than twice in one month time 
period, no major breakdowns. 3 

M & R Costs 
Level 4– Maintenance costs are 61-80% of replacement 
costs  4 

Condition 
Level 3 – Noticeable imperfections in body, minor damage, 
weak drive train  3 
Total points 28+, poor, needs priority replacement 31.3 

This vehicle qualifies under the replacement guidelines for “priority replacement”, its condition 
and maintenance costs warrant replacement at this time.  Once ordered the lead time for the 
new vehicle is estimated at 14-16 weeks. 

The Department of Public Services recommends replacing this vehicle with a 2021 Ford F-150 
Police Responder Crew Cab through the State of Michigan MIDEAL extendable purchasing contract 
#071B7700181 awarded to Gorno Ford of Woodhaven, MI. 

LEGAL REVIEW: 
This purchase does not require legal review. 
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FISCAL IMPACT: 
Funds for this purchase, totaling $39,692.00, are available in the Auto Equipment Fund, account 
#641-441.006-971.0100. 
 
PUBLIC COMMUNICATIONS 
This does not apply to this purchase. 
 
SUMMARY 
Based on mileage and condition, the Department of Public Services recommends replacement of 
vehicle #566 with a 2021 Ford F-150 Police Responder Crew Cab 4x4 at a total cost of $39,692.00. 
Gorno Ford is the exclusive dealer for this contract and was contacted for pricing.  Upon delivery 
of the replacement vehicle, the old vehicle will be listed on the Michigan Governmental Trade 
Network (MITN) for public auction. 
 
ATTACHMENTS: 
No attachments are included with this report. 
 
SUGGESTED RESOLUTION: 
To approve the purchase of one (1) 2021 Ford F-150 Responder Crew Cab 4x4 from Gorno Ford 
through the State of Michigan MIDEAL extendable purchasing contract #071B7700181 in the 
amount not to exceed $39,692.00.  Funds for this purchase are available in the Auto Equipment 
Fund account #641-441.006.971.0100. 
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MEMORANDUM 
Police Department 

DATE:  April 6, 2021  

TO:    Thomas M. Markus, City Manager 

FROM:   Michael Albrecht, Services Commander 

APPROVED: Mark H. Clemence, Chief of Police 

SUBJECT:   Ammunition Purchase  

INTRODUCTION: 
The rising demand for ammunition and weapons at the national level has had an impact on the 
police department’s ability to purchase ammunition from our usual local and online vendors.  The 
ammunition shortage is predicted by many vendors, manufacturers and media sources to last 
into calendar year 2023.  Factors contributing to the broad spike in ammunition purchases include 
manufacturing shortages associated with the coronavirus pandemic, a significant increase in 
firearms sales, national civil unrest and political concerns. As reported in recent media coverage, 
the ammunition shortage has also resulted in significant price increases. 

BACKGROUND: 
Ammunition is generally procured following the City’s purchasing guidelines which require (3) 
comparative prices for purchases over the amount of $2,500.  Formal bids are required for 
purchases in excess of $6,000 although ammunition purchases seldom exceed that amount. 

The police department recently placed an order to enhance our supply of .40 caliber pistol training 
ammunition.  The following ammunition order was placed on March 30 after the City Manager 
approved use of the city credit card.  This order required immediate payment in order to secure 
delivery of this ammunition. 

ITEM VENDOR QUANTITY PRICE DELIVERY 
EST. 

BLAZER BRASS .40 S&W 180 
GR. FMJ TRAINING AMMO 

BULKAMMO.COM 5,000 
ROUNDS 

$4,544.57 APRIL 3, 
2021 

LEGAL REVIEW: 
No legal review was required for this purchase. 

FISCAL IMPACT: 
If required, an internal budget adjustment will be completed closer to the end of the current fiscal 
year if the ammunition shortage and related price increases have an adverse effect on the police 
department ammunition and weapons account. 
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SUMMARY: 
Over thirty vendors were contacted to determine pricing and availability before this order was 
placed.  Most telephone and internet inquiries received “NOT IN STOCK / NOT AVAILABLE” 
responses.  BULKAMMO.COM was the only vendor located that had this ammunition in stock. 
 
Although our existing inventory of ammunition meets our current needs, this order will augment 
our supply and provide protection against continued delays associated with the ammunition 
shortage crisis. 
 
ATTACHMENT: 

1.  Credit Card Order Confirmation – 5,000 Rounds .40 S&W Training Ammunition 
 
SUGGESTED RESOLUTION: 
To confirm the City Manager’s credit card credit card purchase authorization for the Blazer Brass 
.40 S&W training ammunition expenditure in the amount of $4,544.57 from BULKAMMO.COM; 
further to charge this emergency expenditure to account number 101-301.000-734.0000. 
 
 
 
 
 
 















MEMORANDUM 
Planning Division 

DATE: April 5, 2021 

TO: Thomas M. Markus, City Manager 

FROM: Jana L. Ecker, Planning Director 

SUBJECT: To set a Public Hearing for a Final Site Plan & Special Land Use 
Permit Amendment at 211 S. Old Woodward – Birmingham 8 
Theater   

INTRODUCTION: 
The subject site, Birmingham 8 Theater, is located at 211 S. Old Woodward, on the east side of S. 
Old Woodward at Merrill.  The parcel is zoned B-4, Business-Residential and D-4 in the Downtown 
Overlay District.  Birmingham 8 Theater is located within a  

BACKGROUND: 
On March 9, 2021, the owners of CH Birmingham, LLC, submitted an application for a Special Land 
Use Permit Amendment to request permission to transfer ownership of the Class C liquor license 
held at Birmingham 8 Theater by Birmingham Theatro, LLC to CH Birmingham, LLC.  The applicant, 
CH Birmingham, LLC, is applying for a Special Land Use Permit (SLUP) Amendment to operate the 
theater using the existing Class C liquor license,  CH Birmingham, LLC is solely owned by Paul A. 
Glantz.    

Pursuant to Chapter 10, Alcoholic Liquors, and paragraph 4 of the executed contract between 
Birmingham Theatro, LLC and the City of Birmingham, Birmingham Theatro, LLC must obtain 
approval of the City Commission to transfer ownership of the liquor license in use at Birmingham 8 
Theater to CH Birmingham, LLC. 

In addition, Article 2, section 2.37, B4 (Business-Residential) District, of the Zoning Ordinance 
requires that any establishment with alcoholic beverage sales (on-premises consumption) shall 
obtain a Special Land Use Permit.  Accordingly, the applicant is required to obtain a recommendation 
from the Planning Board on the Final Site Plan and Special Land Use Permit Amendment, and then 
obtain approval from the City Commission for the Final Site Plan and Special Land Use Permit 
Amendment.   

No changes are proposed to the layout, design, or ownership of the theater.  The request is to 
transfer ownership of the SLUP and liquor license to CH Birmingham, LLC who will be the new 
theater operator.  CH Birmingham, LLC is currently the holder of a Class C liquor license at the 
Emagine Palladium Theater at 209 Hamilton Row, as well as other liquor licenses in Michigan and 
the Midwest. 

LEGAL REVIEW: 
As there are no changes to the layout or operation of the establishment, the City Attorney has 
agreed that this request for a transfer of the liquor license may proceed directly to the City 
Commission for review. 
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FISCAL IMPACT: 
There is no fiscal impact for this agenda item. 
 
SUMMARY: 
The Planning Division requests that the City Commission set a public hearing date for the May 10, 
2021 meeting of the City Commission to consider approval of the Final Site Plan and Special Land 
Use Permit Amendment to allow the transfer of ownership of the liquor license in use at Birmingham 
8 Theater from Birmingham Theatro, LLC to CH Birmingham, LLC to allow for a new operator.  On 
May 10, 2021, the City Commission will also review the investigation report completed by the 
Birmingham Police Department. 
 
ATTACHMENTS: 
Please find attached the following documents for your review: 
 

• DRAFT Special Land Use Permit Amendment Resolution 
• Contract for Use of Theater License 
• Application letter submitted by applicant 
• Plans for Birmingham 8 Theater 
• Police Investigation Report 

SUGGESTED RESOLUTION: 
To set a public hearing date for May 10, 2021 to consider a Final Site Plan and Special Land Use 
Permit Amendment for 211 S. Old Woodward to allow the change in ownership of the Class C liquor 
license in use at Birmingham 8 Theater from Birmingham Theatro, LLC to CH Birmingham, LLC. 
  



CH BIRMINGHAM, LLC  
DBA BIRMINGHAM 8 THEATER  

211 S. OLD WOODWARD  
SPECIAL LAND USE PERMIT AMENDMENT 

2021 
 
WHEREAS, Birmingham Theatro, LLC filed an application pursuant to Article 7, section 7.34 of 

Chapter 126, Zoning, of the City Code in 2017 to serve alcoholic liquors at an 
existing theater with the City; 

 
WHEREAS, an application was filed in March 2021 for approval of the transfer of the Class C 

liquor license from Birmingham Theatro, LLC to CH Birmingham, LLC to allow CH 
Birmingham to operate the Birmingham 8 Theater; 

 
WHEREAS, the land for which the Special Land Use Permit Amendment is sought is located on 

the east side of S. Old Woodward at Merrill Street; 
 
WHEREAS, The land is zoned B4 (Business-Residential), which permits theaters serving 

alcoholic liquors with a Special Land Use Permit; 
 
WHEREAS,   Article 7, section 7.34 of Chapter 126, Zoning requires a Special Land Use Permit 

Amendment to be considered and acted upon by the Birmingham City 
Commission, after receiving recommendations on the site plan and design from 
the Planning Board for the proposed Special Land Use; 

 
WHEREAS, CH Birmingham, LLC is not proposing any site plan changes, nor design changes to the 

existing Birmingham 8 Theater;  
 
WHEREAS, The Birmingham City Commission has reviewed CH Birmingham, LLC’s Special Land 

Use Permit Amendment application and the standards for such review as set forth in 
Article 7, section 7.36 of Chapter 126, Zoning, of the City Code; 

 
NOW, THEREFORE, BE IT RESOLVED, The Birmingham City Commission finds the standards 

imposed under the City Code have been met, subject to the conditions below, and 
that CH Birmingham, LLC’s application for a Special Land Use Permit Amendment 
authorizing the transfer of ownership of the Class C liquor license to allow 
the service of alcoholic liquors at the existing theater at 211 S. Old Woodward in 
accordance with Chapter 10, Alcoholic Liquors, is hereby approved; 

 
BE IT FURTHER RESOLVED, That the City Commission determines that to assure continued 

compliance with Code standards and to protect public health, safety, and welfare, 
this Special Land Use Permit Amendment is granted subject to the following 
conditions: 

 
1. CH Birmingham, LLC shall abide by all provisions of the Birmingham City Code; 
2. The Special Land Use Permit Amendment may be cancelled by the City 

Commission upon finding that the continued use is not in the public interest; 
3.      CH Birmingham, LLC shall enter into a contract with the City outlining the 

details of the service of alcoholic liquors at the existing theater; 
4. CH Birmingham, LLC shall have a duty of continuing compliance with 

regards to off-street parking as required in the Zoning Ordinance; 



5. CH Birmingham, LLC agrees to resolve any future parking issues that may 
arise, including but not limited to parking overflow and encroachment into 
residential areas or public parking facilities, to the satisfaction of the 
City or the Special Land Use Permit by be cancelled by the City Commission; 
and 

6. CH Birmingham, LLC is required to have any modifications to the site plan, 
floor plan or operation of the theater approved through a Special Land 
Use Permit Amendment as required in the Zoning Ordinance. 

 
BE IT FURTHER RESOLVED, That failure to comply with any of the above conditions shall result in 

termination of the Special Land Use Permit Amendment. 
 
BE IT FURTHER RESOLVED, Except as herein specifically provided, CH Birmingham, LLC and its heirs, 

successors, and assigns shall be bound by all ordinances of the City of 
Birmingham in effect at the time of the issuance of this permit, and as they may be 
subsequently amended. Failure of CH Birmingham, LLC to comply with all the 
ordinances of the city may result in the Commission revoking this Special Land Use 
Permit Amendment. 

 
I, Alexandria Bingham, City Clerk of the City of Birmingham, Michigan, do hereby certify that the 
foregoing is a true and correct copy of the resolution adopted by the Birmingham City Commission 
at its regular meeting held on May 10, 2021. 

 
 
 

_-  

Alexandria Bingham, Acting City Clerk 
  



CONTRACT FOR A PRINCIPAL SHOPPING DISTRICT LIQUOR LICENSE 
(THEATER) 

 

This  Contract  is  entered  into  this day  of    ,  2021,  by  and  between 

CH BIRMINGHAM, LLC, a Limited Liability Company, whose address is 211 S. Old 
Woodward, Birmingham, Michigan (Licensee) and the CITY OF BIRMINGHAM, a Michigan 
Municipal Corporation, whose address is 151 Martin Street, Birmingham, Michigan 48012 (City). 

 
R E C I T A L S: 

 
WHEREAS, Licensee wishes to obtain a liquor license pursuant to MCLA 436.1521a(1)(b) for a 
theater; and, 

 
WHEREAS, local legislative approval is required by the CITY OF BIRMINGHAM for the 
issuance of a liquor license pursuant to MCLA §436.152a(1)(b) of the Michigan Liquor Control 
Code of 1998; and, 

 
WHEREAS, Licensee desires to enter into this Contract as an inducement to the CITY OF 
BIRMINGHAM to approve the request of the aforementioned issuance of the liquor license; 
and, 

 
WHEREAS, the CITY OF BIRMINGHAM is relying upon this Contract in giving its approval to 
the issuance of the on-premises licenses as described herein. 

 
NOW, THEREFORE, the parties agree as follows: 

 
1. Licensee shall be permitted to obtain a liquor license for use solely at the Property. Any 
transfer of the aforementioned license from the Property to any other location in the CITY OF 
BIRMINGHAM shall require the approval of the Birmingham City Commission in accordance with 
Section 10-83. In addition, any expansion of the building location at the Property shall also 
require the approval of the Birmingham City Commission. 

 
2. Licensee does hereby agree that it shall continue to operate a theater, as defined 
in Birmingham City Code Chapter 126, Zoning, Article 9, section 9.02, as granted in the 
Special Land Use Permit by the Birmingham City Commission.  

 
3. Licensee further acknowledges that it must secure a special land use permit for a 
theater as required by the Birmingham City Code. It is further agreed that it shall comply with 
all provisions of the special land use permit, or any amendments thereto, as a condition of this 
contract.  Licensee further acknowledges and agrees that it shall comply with all state, local, and 
orders of statute or ordinance and a violation of any state or local law may be cause for the Special 
Land Use Permit to be revoked by the City.  Licensee further acknowledges and agrees that a 
violation of any provision of the special land use permit or the Michigan Liquor Control Code 
is a violation of the terms of the contract entitling the City to exercise any or all of the remedies 
provided herein.   

 
4. Licensee acknowledges that no modifications to the site plan, floor plan, elevations or 
operation of the theater may be made unless approved by the City Commission through a 
Special Land Use Permit Amendment as required in the Zoning Ordinance. Modifications 
include, but are not limited to, name changes, ownership changes, remodeling, changes in the 



number of interior or exterior seats, the use of eisenglass and other enclosure materials on any 
outdoor dining area, relocation or addition of bar, etc. 

 
5. Licensee acknowledges that it shall have a duty of continuing compliance with regards 
to off-street parking as required in the Zoning Ordinance, and further agrees to resolve any 
future parking issues that may arise, including but not limited to parking overflow and 
encroachment into residential areas or public parking facilities, to the satisfaction of the City or 
the Special Land Use Permit may be cancelled by the City Commission. 

 
6. License further acknowledges that outdoor dining is seasonally permitted from April 1st 
through November 15th only, with a valid Outdoor Dining Permit. The use of an enclosure 
system(s) does not allow the outdoor dining season to be extended. 

 
7. Licensee further agrees that it shall not apply or seek from the Michigan Liquor Control 
Commission any permit endorsements to its liquor license whether available in the current 
Michigan Liquor Control Code or in future Michigan Liquor Control Codes, or amendments 
thereto, without the prior approval of the Birmingham City Commission. 

 
8. Licensee further agrees that it shall not seek any change in its license status/class 
whether such changes are available now in the current Michigan Liquor Control Code or in 
future Michigan Liquor Control Codes, or amendments thereto, without prior approval of the 
Birmingham City Commission. 

 
9. Licensee agrees that it shall adhere to all federal, state and local laws currently in effect 
or as subsequently amended or enacted, including but not limited to all state building codes, fire 
codes, and zoning regulations. 

 
10. Licensee agrees that its failure to follow any of the provisions herein shall be grounds for 
the Michigan Liquor Control Commission to suspend, revoke or not renew its liquor license 
and/or for the Birmingham City Commission to revoke the special land use permit, either of 
which would prohibit Licensee from operating the theater. Licensee agrees that in addition to 
the City of Birmingham’s right to seek suspension, revocation or non-renewal of its liquor 
license and/or revocation of the special land use permit, the City retains any and all rights to 
enforce this Contract that may be available to it in law or in equity. Licensee further agrees 
that it shall reimburse the City all of its costs and actual attorney fees incurred by the City in 
seeking the suspension, revocation or non-renewal of its liquor license and revocation of the 
special land use permit, as well as enforcing such other rights as may be available at law and/or 
in equity. 

 
11. To the fullest extent permitted by law, Licensee and any entity or person for whom 
Licensee is legally liable, agrees to be responsible for any liability, defend, pay on behalf of, 
indemnify, and hold harmless the City, its elected and appointed officials, employees and 
volunteers and others working on behalf of the City against any and all claims, demands, suits, 
or loss, including all costs connected therewith, including all costs and actual attorney fees, and 
for any damages which may be asserted, claimed or recovered against or from the City, its 
elected and appointed officials, employees, volunteers or others working on behalf of the City, 
by reason of personal injury, including bodily injury, death and/or property damage, including 
loss of use thereof, which arises out of or is in any way connected or associated with Licensee’s 
operation of a theater at the Property. 
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12. IIn the event Licensee fails to reimburse the City the costs and/or attorney fees as 
required herein, or any part thereof, then said amount could be transferred to the tax roll 
in accordance with Section 1-14 of the Birmingham City Code. 

 
13. Any disputes arising under this  Contract, not within the jurisdiction of the Michigan 
Liquor Control Commission, shall  be settled either  by commencement of a suit in Oakland 
County Circuit Court or by compulsory arbitration,at the election of the City. The Licensee shall 
notify the City of any dispute it has arising out of this Contract and shall demand that the City 
elect whether the dispute is to be resolved by submitting it to compulsory arbitration or by 
commencement of a suit in Oakland County Circuit Court. The City shall make its election in 
writing within thirty (30) days from the receipt of such notice.I      City elects to have the dispute 
resolved by compulsory arbitration, it shall be settled pursuant to Chapter 50 of the Revised 
Judicature Act for the State of Michigan, with each of the parties appointing one arbitrator 
and the two thus appointed appointing a third in .Ithe event the City fails to make such an 
election, any dispute between the parties may be resolved by the filing of a suit in the Oakland 
County Circuit Court. 

 
14. This Contract shall be governed by and performed, interpreted and enforced in 
accordance with the laws of the State of Michigan. 

 
15. IIIf any provision of this contract is declared invalid, illegal or unenforceable,  such 
provision shall be severed from this contract and all other provisions shall remain in full force 
and effect. 

 
16. This Contract shall be binding upon and apply and inure to the benefit of the parties 
hereto and their respective successors or assigns. The covenants, conditions, and the 
agreements herein contained are hereby declared binding on the CITY OF BIRMINGHAM and 
Licensee. It is further agreed that there shall be no change, modification, or alteration hereof, 
except in writing, signed by both of the parties hereto. Neither party shall assign any of the 
rights under this contract without prior approval, in writing, of the other. Any attempt at 
assignment without prior written consent shall be void and of no effect. 

 
IN WITNESS WHEREOF, the parties hereby have executed this Contract as of the date set 
forth above. 

 
     CH BIRMINGHAM, LLC 
 
     By:____________________________ 
 
     Its:____________________________ 
 
     Date:__________________________ 
 

 

STATE OF MICHIGAN     ) 
                                   )ss 
COUNTY OF OAKLAND   ) 
 



On this ______ day of ______________, 2021, before me personally appeared 
_______________________________________ who acknowledged is the 
_________________________ of CH Birmingham, LLC and that with authority to do so he 
signed this Agreement. 
 
    _______________________________ Notary Public 
    ____________________________County, Michigan 
    Acting in ____________________ County, Michigan 
    My commission expires: ______________________ 
 
 
 
 
 

CITY OF BIRMINGHAM 

By:     

Its:__________________________ 

Date:________________________ 



 

 
 
 
 
 
 
 
 

March 9, 2021 
VIA HAND DELIVERY 

Ms. Jana Ecker  
Planning Director 
City of Birmingham 
151 Martin St. 
Birmingham, MI 48012 
 

Re: Special Land Use Application to Transfer Ownership of Special Land 
Use Permit for Movie Theater with Class C Liquor License 

 Applicant: CH Birmingham, LLC 
 Licensee: Birmingham Teatro, L.L.C. (BID No. 248616) 
 Address: 211 S. Old Woodward Ave., Birmingham, MI 48009 
 

Dear Ms. Ecker, 
 
 This firm represents CH Birmingham, LLC, which has entered into a lease to 
operate the Birmingham 8 Theater located at 211 S. Old Woodward Ave.  The lease calls 
for the current operator, Birmingham Theatro, L.L.C., to transfer ownership of the Class C 
liquor license held at the theater to our client.  You will note that CH Birmingham, LLC is 
the holder of a Class C liquor license at the Emagine Palladium Theater located at 209 
Hamilton Row.  CH Birmingham, LLC is part of the Emagine Theaters family of 
companies, and is a very experienced movie theater operator, and liquor licensee in various 
states throughout Michigan and the Midwest.  
 

We have applied to the Michigan Liquor Control Commission for its approval of 
this license transfer, and for a conditional liquor license.  That application remains pending.  
We are simultaneously filing an application with the Birmingham Police Department to 
request the City Commission’s approval of the transfer of ownership of the Class C liquor 
license held at the Birmingham 8 Theater from Birmingham Theatro, L.L.C. to CH 
Birmingham, LLC.  Pursuant to Section 10-103 of the Birmingham City Code, we now 
herby request the City of Birmingham’s approval of the transfer of the Special Land Use 
Permit held at the Birmingham 8 Theater from Birmingham Theatro, L.L.C. to CH 
Birmingham, LLC.   
 

In connection with this request, we have enclosed the following documents for your 
review: 
 

1. Special Land Use Permit Application;  
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2. Lease Agreement for the Birmingham 8 Theater;  

3. Existing Floor Plan of the Birmingham 8 Theater; and 

4. Check payable to the City of Birmingham in the amount of $200 to cover the 
City’s application fee to transfer ownership of the SLUP.  

CH Birmingham, LLC is not proposing any changes to the operation or floor plan 
of the theater at this time.   We are simply requesting to transfer ownership of the SLUP as 
part of the transition to a new theater operator.     

We trust that the enclosed documents will allow you to present this application to 
the Birmingham City Commission for consideration.  We would appreciate you 
coordinating this application with the liquor license transfer application that we have 
simultaneously filed with the Birmingham Police Department, so that the City Commission 
may act on both requests at the same Commission meeting.  Should you have any questions, 
or need anything further to process this application, please do not hesitate to contact me.  
Thank you for your attention to this matter. 

 
Very truly yours, 
 
JPHOWE, PLLC 

 

J. Patrick Howe 
 

 
Enclosures 
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MEMORANDUM 
 

          Police Department 
DATE:   March 10th, 2021   
 
TO:   Tom Markus, City Manager 
   Jana Ecker, Planning Director   
 
FROM:  Chris Busen, Investigative Commander 
 
SUBJECT: Request to transfer ownership of the Class C Liquor License from 

Birmingham Teatro, LLC (Business Id. No. 248616) to CH 
Birmingham, LLC located at 211 S Old Woodward, Birmingham, 
Oakland County, Michigan; with Sunday Sales (PM) permit, and 
Entertainment permit.    

 
 
INTRODUCTION: 
The police department has received a request from the Law Offices of J.Patrick Howe regarding 
approval to transfer ownership of the Class C license from Teatro, LLC located at 211 S Old 
Woodward, Birmingham, Oakland County, MI 48009 to CH Birmingham, which will continue doing 
business as Birmingham 8 Theater. CH Birmingham, LLC also requests the following permits: 
Sunday Sales PM Permit, and Entertainment Permit. CH Birmingham, LLC has paid the initial fee 
of $1500 for a business that serves alcoholic beverages for consumption on the premises per 
section 7.33 of the Birmingham City Code. 
 
BACKGROUND: 
CH Birmingham, LLC has entered into a lease to operate the Birmingham 8 Theater located at 
211 S Old Woodard. The lease calls for the current operator, Birmingham Teatro, LLC to transfer 
ownership of the Class C liquor license held at the theater to CH Birmingham, LLC. CH 
Birmingham, LLC is not proposing any changes to the operation or floor plan of the theater at 
this time. They are only requesting to transfer ownership of the Class C liquor license. The Class 
C liquor license is being transferred for $1.00. CH Birmingham, LLC is simultaneously filing a 
separate request to transfer the Special Land Use Permit for the theater with the Birmingham 
Planning Department. A Liquor License Application has also been filed with the Michigan Liquor 
Control Commission.  Funds used for operating the Birmingham 8 Theater will come from Emagine 
Theater ongoing operations funds. CH Birmingham, LLC provided a financial letter stating they 
have funds available to support their operation moving forward. The tentative hours of operation 
are 11am-1:00am depending on season and demand. CH Birmingham, LLC will initially pay a 
percentage rate for their lease and then eventually pay a monthly amount an addition to the 
percentage amount for their lease.  
 
LEGAL REVIEW: 
Non-applicable 
 
FISCAL IMPACT: 
Non-applicable 
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SUMMARY: 
 
Birmingham 8 Theater will be solely owned by Paul A Glantz, who is the Chairman of Emagine 
Theaters.  
 
 

Member     Percentage of Interest 
 
                        Paul A Glantz                                  100% 
  
 
A background check was conducted on Paul A Glantz. Glantz was checked using the Law 
Enforcement Information Network (LEIN) and the Court’s Law Enforcement Management 
Information System (CLEMIS).  Glantz has no criminal convictions or police contacts.  
 
Glantz has Michigan Liquor Control Commission (“MLCC”) violations at the following locations he 
has an interest in: 
 
Licensee Name   MLCC Violation 
 
Emagine Novi  (7) NSF Violations  
Emagine Canton (1) NSF Violation (1) Sale to Minor 
Emagine Royal Oak (1) Sale to Minor 
Emagine Rochester Hills (1) Sale to Minor 
Emagine Macomb (1) NSF Violation (1) Fail to provide server training  
Emagine Palladium (1) Fail to provide server training   
Emagine Hartland (1) NSF Violation (1) Fail to provide server training  
Emagine Birch Run (1) NSF Violation       

    
ATTACHMENTS: 
Non-Applicable 
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SUGGESTED RESOLUTION: 
 
To authorize the Chief of Police to sign the MLCC Police Investigation Report (LC-
1800) and to approve the liquor license request of CH Birmingham, LLC that requests 
a transfer of interest in a Class C License to be issued under MCL 436.1521(A)(1)(B) 
located at 211 S Old Woodward, Birmingham, Oakland County, MI 48009.  
 
Furthermore, pursuant to Birmingham City Ordinance, to authorize the City Clerk to 
complete the Local Approval Notice at the request of CH Birmingham, LLC approving 
the liquor license transfer request of CH Birmingham, LLC that requested a Class C 
License be transferred under MCL 436.1521 (A)(1)(B) located at  211 S Old Woodard, 
Birmingham, Oakland County, MI 48009.  
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MEMORANDUM 
Engineering Department 

DATE: April 8, 2021 

TO: Tom Markus, City Manager 

FROM: Scott Zielinski, Assistant City Engineer, 
Jim Surhigh, Consulting City Engineer 

SUBJECT: Grant Street Paving Project 
Contract #1-21 (P) Contract Award 

INTRODUCTION: 

Bids for the Grant Street Paving Project #1-21(P) were opened on March 31, 2021. The 
City received five (5) bids. The lowest complete and qualified bid was submitted 
by DiPonio Contracting, Inc. 

BACKGROUND: 

The Grant Street Paving Project is a 3 block project in two sections of Grant St., from 
E. Lincoln Street to Humphrey Ave, and from Bird Ave to W 14 Mile Road. The project 
includes work designed to improve water and sewer infrastructure while replacing a 
severely deteriorated pavement. The Grant Street Paving project was presented to 
the Multi-Modal Transportation Board (MMTB) for review and recommendations for 
improvement. As part of the pavement replacement, the City will placing new curb 
and gutters along with replacing drive approaches, and improving sidewalk ramps as 
needed, No additional recommendations were given by MMTB for the project. 

The Engineering Department opened bids on March 31st, 2021. Five (5) bids were 
received, as listed on the attached summary. The low bidder was DiPonio Contracting, 
Inc., with their bid of $1,139,199.00.  Diponio’s bid was 5.0% less than the Engineer’s 
Estimate of $1,199,619.50.  The letter from our engineering consultant, Nowak & 
Fraus Engineers, is attached for reference. 

DiPonio Contracting, Inc. has completed several projects for the City in the past, 
most recently the Lakeview Ave Paving project in 2020. Based on the performance of 
previous projects, we are confident that they are fully qualified to perform the type of 
work included in the Grant Street Paving Project. 

As is required for all of the City’s construction projects, DiPonio Contracting, Inc. 
has submitted a 5% bid security with their bid which will be forfeited if they do not 
provide the signed contracts, bonds and insurance required by the contract following 
the award by the City Commission. 

In accordance with recently modified rules from the Michigan Dept. of Environmental, 
Great Lakes, and Energy (EGLE) requiring the complete removal of lead water services 

5K
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from the water main to the water meter, this project includes work that addresses these 
requirements.   One (1) home within the project area is known to have a lead water 
service.  The City is currently working on obtaining the homeowner’s consent for the 
City and its Contractor to enter the home to replace the lead water service to the water 
meter.  Per the EGLE, the City is not allowed to charge the homeowner for this work. 
Based on contract prices received, the cost of this work from the water main to the 
water meter is estimated at $3,000. 

LEGAL REVIEW: 

The City’s standard contract language was used for this bidding document.  No 
legal review is required at this time.  

FISCAL IMPACT: 

This project was budgeted for in the 2020/2021 budget and the cost of the project will 
be charged to the following accounts: 

Budget Bid Amount 

Sewer Fund, Pub. Imp. 590-536.001-981.0100  $   160,000.00  $     405,675.00 

Water Fund, Lead 
Water Service Repl. 591-537.005-811.0000  $  3,000.00  $  3,000.00 

Water Fund, Pub. Imp. 591-537.004-981.0100  $   210,000.00  $     240,931.00 

Major Streets Fund 202-449.001-981.0100  $   428,825.00  $     489,593.00 

TOTAL  $ 801,825.00  $   1,139,199.00 

Amendments to the 2020/2021 fiscal year budgets for both the Water and Sewer 
Funds will be required to complete this work.  Adequate reserves are available in the 
Sewer Fund, Water Fund and Major Streets Fund to accommodate this request.  The 
discrepancy between the budget and bid amounts for the proposed sewer work is 
mainly due to inadvertently not including needed relief sewer costs on the Grant Street 
project that were determined to be needed during design of a previously constructed 
sewers on Bennaville in 2018.  The proposed sewer across St. James Park diverts flow 
to the new sewers to be installed on Grant, thereby completing the relief of the sewers 
on Bennaville. 

PUBLIC COMMUNICATIONS: 

Communication with the residents in the project area will include the project 
announcement, project start date and regular updates. Residents will be encouraged 
to sign up for the City’s Constant Contact to receive additional information during 
the project. 
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SUMMARY: 

It is recommended that the Grant Street Paving Project #1-21(P), be awarded to 
DiPonio Contracting, Inc. 

ATTACHMENTS:  

• Project Area Map – (one page)
• Bid Summary – (one page)
• Plans – (18 sheets)
• Nowak and Fraus Engineers Recommendation – (one page)

SUGGESTED RESOLUTION: 

To award the Grant Street Paving Project #1-21(P), to DiPonio Contracting, Inc. 
contingent upon execution of the agreement and meeting all insurance and bonding 
requirements.  In the amount of $1,139,199.00, to be charged to the following 
accounts: 

Bid Amount 

Sewer Fund, Pub. Imp. 590-536.001-981.0100  $  405,675.00 

Water Fund, Lead 
Water Service Repl. 591-537.005-811.0000  $  3,000.00 

Water Fund, Pub. Imp. 591-537.004-981.0100  $  240,931.00 

Major Streets Fund 202-449.001-981.0100  $  489,593.00 

TOTAL  $  1,139,199.00 

To approve the appropriation and amendment to the fiscal year 2020-2021 Sewer Fund 
budget as follows: 

Sewer Fund 
Revenues: 
590-000.000-400.0000 Draw from Net Position $245,675 
Total Revenue  $245,675 

Expenses: 
590-536.001-981.0100 Public Improvement $245,675 
Total Expenses $245,675 
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To approve the appropriation and amendment to the fiscal year 2020-2021 Water Fund 
budget as follows: 

Water Fund 
Revenues: 
591-000.000-400.0000 Draw from Net Position $30,931 
Total Revenue  $30,931 

Expenses: 
591-537.004-981.0100 Public Improvement $30,931 
Total Expenses $30,931 

To approve the appropriation and amendment to the fiscal year 2020-2021 Major Street 
Fund budget as follows: 

Major Streets Fund 
Revenues: 
202-000.000-400.0000 Draw from Fund Balance $60,768 
Total Revenue  $60,768 

Expenses: 
202-449.001-981.0100 Public Improvement $60,768 
Total Expenses $60,768 

Also, to authorize the Mayor to sign the contract on behalf of the City. 
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Company Name Addendums
5% Bid 

Security

DiPonio Contractoing, Inc. Yes Yes

V.I.L. Construction, Inc. Yes Yes

Pamar Enterprises, Inc. Yes Yes

M-K Construction Yes Yes

CI Contracting Yes Yes

 $                                                           1,627,587.43 

 $                                                           1,395,317.00 

 $                                                           1,139,199.00 

 $                                                           1,180,380.00 

 $                                                           1,350,003.50 

CITY OF BIRMINGHAM

 2021 GRANT STREET PAVING PROJECT

CONTRACT # 1‐21 (P)

BID SUMMARY

March 31, 2020 ‐ 2:00 PM

 Bid Amount 



 
 
 

 NOWAK & FRAUS ENGINEERS  
46777 WOODWARD AVENUE 
PONTIAC, MI 48342-5032 

WWW.NOWAKFRAUS.COM VOICE: 248.332.7931 
FAX: 248.332.8257 

 

 

 

 

 

Civil engineers 

 

Land surveyors 

 

Land planners 

 
April 7, 2021   
 
 
City of Birmingham 
151 Martin Street 
Birmingham, MI 48012 
 
 
Attn:   Mr. James Surhigh, P.E. 
  Consulting City Engineer  
 
Re:  Recommendation for Bid Award 

Grant Street Paving Project – Contract #1‐21P 
  NFE Job #L485 
   
Dear Mr. Surhigh, 
 
Bids for the subject project were received, opened, and read on Wednesday March 31, 2021, at 2:00 p.m. at City Hall. A total 
of  five  (5) bids were  received and  read.  The  bids have  been  tabulated,  checked, and  are  in order.  The  low bidder  for  the 
project is DiPonio Contracting, Inc. of Shelby Township, Michigan, with a total bid amount of $1,139,199.00. We note that the 
bid amount is less than the Engineer’s Opinion of Probable Cost, which was $1,199,619.50.  
 
Our  office  has  experience  working  with  DiPonio  Contracting  on  previous  successful  projects  in  Birmingham  and  other 
surrounding  communities.  DiPonio  Contracting  most  recently  completed  the  2020  Lakeview  Avenue  Paving  Project  in 
Birmingham  (Contract #2‐20P). We have also  reviewed the references  included with the bid and find them to be reputable 
and acceptable. Based on previous experience we are confident in DiPonio Contracting’s ability to perform the scope of work 
for this project.  
 
In our capacity as Design and Consulting Engineers for the City of Birmingham, we recommend that Contract #1‐21P for the 
Grant Street Paving Project be awarded to DiPonio Contracting, Inc. in the amount of $1,139,199.00. 
 
Please do not hesitate to contact our office if you have any questions or comments.  
 
Sincerely,  

 
 
 

Paul Tulikangas, P.E.                Brett Buchholz, P.E., 
Associate / Engineering Manager              Principal        
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MEMORANDUM 
Engineering Dept. 

DATE: April 8, 2021 

TO: Tom Markus, City Manager 

FROM: Scott Zielinski, Assistant City Engineer 
Jim Surhigh, Consultant City Engineer 

SUBJECT: Grant Street Paving Project 
Sewer & Water Lateral Special Assessment District 

In accordance with current policy, the Engineering Dept. plans to replace all older sewer laterals 
underneath the new proposed pavement on the above project, which includes Grant Street 
between both Lincoln St. to Humphrey Ave, and Bird Ave to W 14 Mile Rd.  In addition, per 
currently authorized policy, all water services less than 1 inch diameter shall be replaced with a 
1 inch diameter service.  Additionally in accordance with recently modified rules from the Michigan 
Dept. of Environmental, Great Lakes, and Energy (EGLE) requiring the complete removal of lead 
water services from the water main to the water meter.  Per the EGLE, the City is not allowed to 
charge a homeowner for this work if replacing an existing lead service.   

As recommended under separate cover, it is anticipated that this construction contract will be 
awarded to DiPonio Contracting, Inc. with their low bid of $1,139,199.00.  As outlined on the 
attached spreadsheet, existing pipelines to be replaced are 6 inch sewer services, and water 
services are ¾ inch in size.  City records show one property in the project area to have a lead 
water service, which will be replaced at no charge to the property owner.  For the unit rate to be 
charged for the sewer and water services, we recommend applying the low bidder’s unit prices 
for this work, as described below:   

6 inch sewer = $100 per foot + $350 connection 

1 inch water = $50 per foot + $400 connection 

Following this practice is consistent with what has been done with previous projects of this nature 
over the past number of years.   

Total estimated costs for these service replacements are as outlined on the attached spreadsheet. 
The average estimated cost for a 6 inch sewer service replacement is $2,350, while the average 
estimated cost for a 1 inch water service replacement is $2,175.     

It is recommended that a Public Hearing of Necessity for the replacement of sewer and water 
services be scheduled at the Monday, May 10, 2021 City Commission meeting.  It is further 
recommended that the Public Hearing on Confirmation of the Roll be held on Monday, May 24, 
2021 at the prices charged by the lowest bidder, as outlined in the attached spreadsheet.   
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SUGGESTED ACTION: 
 
To adopt a resolution for the City Commission to meet on Monday, May 10, 2021, at 7:30 P.M., 
for the purpose of conducting a Public Hearing of Necessity for the replacement of sewer and 
water services within the Grant Street Paving project area.   
 
Be it further RESOLVED, that the City Commission meet on Monday, May 24, 2021 at 7:30 P.M. 
for the purpose of conducting a Public Hearing on Confirmation of the Roll for the replacement 
of sewer and water services in the Grant Street Paving project area. 
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MEMORANDUM 
Planning Division 

DATE:  April 8th, 2021 

TO:  Thomas Markus, City Manager 

FROM: Nicholas Dupuis, City Planner 

APPROVED: Jana Ecker, Planning Director 

SUBJECT: 670 S. Old Woodward – Right-of-Way Parking Request 

INTRODUCTION: 
The subject site, formerly Detroit Trading Co., is a single-story commercial building located at the 
southern end of Downtown Birmingham. The current site has an off-street parking facility with 
24 parking spaces available for use by the building. The subject building is not within the Parking 
Assessment District and therefore must provide the parking required for any use on-site. The 
applicant is currently seeking permission from the City Commission to include 8 metered parking 
spaces in front of the building in the City’s right-of-way along S. Old Woodward to assist them in 
meeting the parking requirements for a new tenant, Vibe Salon Suites, pursuant to Article 4, 
Section 4.45 (G)(4) of the Zoning Ordinance: 

4.45 PK-01 General Parking Standards 

G. Methods of Providing Parking Facilities: The required off-street parking facilities for 
buildings used for other than residential purposes may be provided by any one of the 
following methods: 

4. By providing the required off-street parking on the same lot as the building
being served, or where practical, and with the permission of the City
Commission, the area in the public right-of-way abutting the property in
question may be included as a portion of the required parking area if such area
is improved in accordance with plans which have been approved by the
engineering department.

BACKGROUND: 
The applicant submitted a Building Permit application for a new tenant proposed in the currently 
vacant commercial space. The tenant, Vibe Salon Suites, is considered a salon use that requires 
2 off-street parking spaces per service chair, booth or bed; or 1 off-street parking space per 300 
sq. ft. of floor area, whichever is greater.  
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The original buildout proposed showed 28 separate “salon suites” containing 32 total 
chairs/service stations. Based on the requirements, Vibe Salon Suites would have been required 
to provide 64 off-street parking spaces based on the 32 chairs/service stations proposed. The 
Building Permit application was denied by the Planning Division citing the 42 space parking 
deficiency present on the site.  
 
The applicant brought the first iteration of this right-of-way (ROW) parking request to the City 
Commission on March 8th, 2021 with a request to be permitted to utilize the 8 ROW parking 
spaces adjacent to their building to come closer to meeting their required off-street parking. The 
City Commission postponed consideration of the request until the applicant pursued shared 
parking agreements from neighboring properties, as well as shoring up their plans for the interior 
so that the City Commission may understand exactly what is proposed and how much parking is 
required.  
 
The applicant has submitted a new request based on the comments of the City Commission on 
March 8th, which includes a revised floor plan, a draft lease agreement with the 555 Building for 
15 parking spaces, and some data from Vibe’s Plymouth location. The revised floor plans show a 
reduction of 5 proposed salon suites from 28 to 23, which subsequently reduced the amount of 
salon chairs proposed from 32 to 23. In total, this has reduced the required off-street parking on 
site from 64 to 46; a reduction of 18 spaces required. The applicant intends to provide the parking 
spaces through the following means: 
 

Proposed Off-Street Parking Number of Spaces 
On-site parking facility 24 
ROW Parking (if approved by Commission) 8 
Variance 14 

Total: 46 
 
The applicant has submitted a letter stating an understanding of the requirements of the Zoning 
Ordinance in regards to the shared parking with the 555 Building. Although they will be leasing 
15 spaces from the 555 Building, the shared parking agreement cannot be approved by the 
Planning Board (through Article 4, Section 4.45 (G)) due to the requirement that any additional 
off-street parking must be provided within 100 ft. of the building being served. Thus, the applicant 
would still be required to obtain a variance for the parking deficiencies. The applicant believes 
that providing the shared parking agreement, as well as the data from the Plymouth location will 
create a better environment at the Board of Zoning Appeals when it comes time to request the 
variance. 
 
At this time, the applicant is re-requesting the 8 right-of-way parking spaces to be counted 
towards the required off-street parking as one method to make the Vibe Salon Suite concept work 
in the space within the confines of the Zoning Ordinance. As noted above, the granting of the 8 



ROW parking spaces towards Vibe’s required off-street parking total will work in conjunction with 
the 24-space on-site facility and the 14-space variance request. 
 
Additionally, as required by the Ordinance, the Engineering Division inspected the area in the 
public right-of-way abutting the property in question to determine if any improvements would be 
required as a part of this consideration. In summation, the Engineering Division did not observe 
any improvements that would be required of the applicant to utilize the parking area. 
 
LEGAL REVIEW: 
The City Attorney has reviewed the documentation and has no concerns. 
 
FISCAL IMPACT: 
The proposed request has no fiscal impact on the City. 
 
PUBLIC INPUT: 
There has been no public input submitted in regards to the proposal. 
 
SUMMARY: 
In accordance with Article 4, section 4.43(G)(4) of the Zoning Ordinance, the applicant requests 
that the City Commission include 8 right-of-way parking spaces adjacent to their property in their 
required parking calculation. The inclusion of these spaces will enable the applicant to move closer 
to meeting the off-street parking requirements for the proposed salon. 
 
ATTACHMENTS: 

• Letter from Dennis G. Cowan – Plunkett-Cooney  
• 670 S. Old Woodward - Site Plans 
• Draft shared parking agreement with 555 Building 
• Vibe Salon Plymouth data 
• City Commission Minutes 

 
SUGGESTED RESOLUTION: 
To approve the use of 8 parking spaces in the right-of-way adjacent to the property located at 
670 S. Old Woodward to help fulfill the parking requirements per Article 4, section 4.43 (G)(4) of 
the Zoning Ordinance. 



A T T O R N E Y S  &  C O U N S E L O R S  A T  L A W  

38505 Woodward Ave., Suite 2000 • Bloomfield Hills, MI 48304 • T: (248) 901-4000 • F: (248) 901-4040 • plunkettcooney.com 

April 6, 2021 

Mayor Pierre Boutros  
  and City Commission 
City of Birmingham 
151 Martin St. 
Birmingham, MI 48009 

Re: 670 S. Old Woodward 
 Request Pursuant to Zoning Ordinance 4.45 PK-01(G)(1) 

Dear Mayor Boutros and City Commissioners: 

Please be advised that the undersigned and our Firm represent Vibe of Birmingham, LLC 
(“VIBE”), who will be operating VIBE Salon Suites at the above-referenced address.   
VIBE came before you on March 8th concerning a request to allow eight (8) on-street 
parking spaces in front of its building at 670 S. Old Woodward to be included in its parking 
count.  VIBE Salon’s request was made pursuant to your City Ordinance. 

VIBE has prepared revised Site and Floor Plans, which are attached for your review and 
consideration.  The original Site Plan submitted to the City showed 32 service chairs 
creating a requirement of 64 parking spaces.  VIBE has voluntarily reduced the number 
of services chairs to 23, representing a 28% reduction in the parking requirement.

In addition, VIBE has secured a Lease Agreement (attached for your review) for an 
additional 15 parking spaces at the 555 Building across the street.  VIBE attempted to 
secure more parking spaces but was not successful as the landlord was unwilling to 
provide additional spaces at this time.  The Lease Agreement has been fully negotiated and 
will be signed by the parties upon the City Commission’s approval of VIBE’s request. 

The 15 leased spaces at the 555 Building will be solely reserved for stylists and not utilized 
by customers.  These 15 leased parking spaces are a very short walk from the VIBE Salon.  
Stylists in a downtown setting are used to parking away from a salon’s parking lot in order 
to preserve the on-site spaces for customers.  In addition, the covered parking at the 555 
Building provides a secured parking area for the stylists, which is also not subject to the 
weather elements, snow and rain. 

VIBE will be providing 39 of the required 46 parking spaces via on-site parking (24) and 
leased spaces (15).  VIBE is still in need of the eight (8) parking spaces to be included in its 
parking count to complete its parking plan.  As a practical matter, VIBE believes its parking 
plan will perform very well and will not be a burden on any existing and nearby businesses. 



Mayor Pierre Boutros  
  and City Commission 
City of Birmingham 
April 6, 2021 
Page 2 

VIBE Salon has a unique “key card system,” which tracks stylists from coming into and  
out of its building.  We have attached a summary and backup data for the months 
November 2020 through March 2021 from Vibe Salon’s Plymouth location (which has 28 
chairs).  The average stylist occupancy during working hours ranges from 22.5% to 35.7% 
in any given month.  That translates to occupancy of 6.3 to 10.0 chairs.  The highest 
occupancy on any given day is 13 chairs.  Consequently, based on the data, the 24 parking 
spaces on-site in Birmingham provide ample parking for customers, which are at a 
maximum of 13 on any given day.  The 555 Building provides ample parking for the stylists. 

VIBE believes that with its voluntary reduction in the number of service chairs, acquiring 
leased parking, and the occupancy data, collectively strongly support your approval of  
its request.  We thank you for your thoughtful consideration of all of the information 
provided and the efforts VIBE has made to provide a reasonable parking plan for its 
customers and stylists. 

As always, if you have any questions, please feel to contact us at your earliest convenience. 

Sincerely, 

Dennis G. Cowan 
Direct Dial: (248) 901-4029 
Email: dcowan@plunkettcooney.com 

DGC/cmw 
Attachments 
cc: Thomas Markus 
 Jana Ecker 
 Nicholas Dupuis 

Frank Jarbou 
 Jeff Klatt 

Open.28439.10892.26160370-1
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GENERAL NOTES

Project:

Do not scale drawings. Use

calculated dimensions only.

Verify existing conditions in field.
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The New 555 COMMERCIAL LLC, 
Limited Liability Company 
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AND 

VIBE OF BIRMINGHAM, LLC  
AS TENANT 

FOR 

555 SOUTH OLD WOODWARD 
BIRMINGHAM, MICHIGAN 48009 

DATED 
March ____, 2021 
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PARKING LEASE AGREEMENT 
555 South Old Woodward Avenue, Birmingham, Michigan 

THIS PARKING LEASE AGREEMENT (this “Agreement”) is made this ____th day of March 
2021, between The 555 Commercial LLC, a Limited Liability Company (“Landlord”), having its 
principal office 555 South Old Woodward Ave. Birmingham, MI. 48009 and Vibe of Birmingham 
LLC, (“Tenant”), whose address is 812 S. Main Street, Suite 200, Royal Oak, MI  48067. In 
consideration of the mutual covenants and conditions set forth herein and other valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, Landlord and Tenant, 
intending to be legally bound, agree as follows: 

1. LEASE:  Landlord hereby agrees to Lease and make available to Tenant and Tenant’s 
sub-tenants a certain area of property as outlined in Paragraph 2 below, owned by Landlord 
containing Fifteen (15) parking spaces (each, a “Parking Space” and collectively, the “Parking 
Spaces”) within the Property, subject to and upon the terms and conditions set forth in this 
Agreement (collectively, the “Parking Purpose”). 

2. PREMISES:  A certain parking deck within The 555 Building (the “Parking Structure”) 
situated on land located in the City of Birmingham, Michigan 48009 

a) Notwithstanding anything contained herein to the contrary, Landlord shall 
have the right to designate and reserve other parking spaces in the Parking 
Structure for the exclusive use of Tenant’s subtenants, and their respective 
invitees, and customers. 

b) Tenant agrees to park only on the North End of the P3 Ramp (Parking Deck 
Ramp 3), up to the P4 (Parking Deck 4) Deck. 

3. Term.  The term of this Agreement shall be for a period of Three Years 
commencing on ___ day of _____, 2021 (the “Commencement Date”) and remain in 
effect through ____ day of ______, 2024 (the “Expiration Date”), unless earlier 
terminated in accordance with this Agreement.  The Commencement Date through the 
Expiration Date is the “Term”. Notwithstanding the foregoing, Landlord has the right to 
terminate this Agreement by ninety days’ written notice to the Tenant, and this 
Agreement will terminate on the ninetieth day (the “Surrender Date”) after the 
confirmed delivery of such notice of termination. Tenant shall surrender the Property to 
Landlord on or prior to the Surrender Date, provided that Tenant shall remain obligated 
for all of its obligations under this Agreement through the Surrender Date.

4. INGRESS AND EGRESS:  Ingress and egress to and from the Property will be 
by a card lock or car sticker system, or any other system Landlord may decide upon and 
will continue as long as the Agreement is in effect and Tenant’s rental payments are 
current. Landlord shall issue an appropriate enter card to Tenant for each parking space 
covered by this Agreement, without charge therefor, provided that there will be a 
TWENTY-FIVE ($25.00) charge for each replacement card. At the expiration of this 
Agreement, Tenant shall return to Landlord the entry card. 
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5. RENT: 

(a)  Tenant shall pay to Landlord as gross rent for the Property during the term 
of this Lease minimum net rental as follows, which shall be paid on or before 
the first of each month: 

6. LATE PAYMENTS. Any rent or other sums payable by Tenant to Landlord under this 
Lease not paid within five (5) days after the same is due will be subject to a late charge equal to 
five (5%) percent of the amount due, which late charge shall be due and payable as additional rent 
on demand.  If such late charge is not paid within five (5) business days after Notice to Tenant, 
such late payment will bear interest at a per annum rate equal to ten (10%) percent until such past 
due payment, late charges and interest are actually paid by Tenant.  Any default in the payment of 
rent or other sums will not be considered cured unless and until any late charge and interest due 
hereunder are paid  by Tenant to Landlord.  If Tenant defaults in paying such late charge or 
interest, Landlord will have the same remedies as on default in the payment of rent.  The 
obligation hereunder to pay such late charge and interest will exist in addition to, and not in the 
place of, the other default provisions of this Lease. 

7. USE AND OCCUPANCY:  During the term of this Lease, the Property shall be used for 
vehicle Parking and for no other purpose whatsoever.  Tenant shall promptly comply with all laws, 
ordinances, and lawful orders and regulations affecting the Property and the cleanliness, safety, 
occupancy and use of the same, and Tenant shall not use or permit the use of any portion of the 
Property for any unlawful purpose.  Tenant shall not perform any act or carry on any practice which 
may injure the Property or the Building, or be a nuisance, disturbance or menace to the other 
tenants of the Building.  Upon breach of this agreement, the Landlord shall have the right to Default 
Tenant pursuant to the terms set forth herein. 

8. RULES AND REGULATIONS FOR PARKING STRUCTURE:

(a) Tenant is entitled to use the Parking Spaces during the posted hours of operation for the 
Property. Tenant shall use the Parking Spaces solely for the parking of automobiles that are owned 
or operated by Tenant.  

(b) Vehicles shall be parked within the striped Parking Spaces and remain locked while 
parked.  Vehicles must not be parked by Tenant in such a way as to block traffic lanes.  The parking 
of unlicensed or uninsured vehicles, the storage of vehicles or any other personal property or 
equipment, and the repair and maintenance of vehicles in the Property is prohibited.  Further, the 
parking of vehicles that (in the opinion of Landlord) pose any kind of hazard or have hazardous 

           Period Per Space Per Month Per Year 

  05/01/2021 – 04/30/2022 $125.00 $2,875.00 $34,500.00 
  05/01/2022 – 04/30/2023 $128.75 $2,961.25 $35,535.00 
  05/01/2023 – 04/30/2024 $132.61 $3,050.09 $36,601.05 
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contents is prohibited.  The parking of vehicles for the principal purpose of promotional activities or 
advertising (in the opinion of Landlord) is also prohibited.   

(c) Neither Tenant nor its employees shall commit or allow any waste or damage to be 
committed on any portion of the Property, create any nuisance, or unreasonably interfere with, 
annoy or disturb any other tenant, licensee, parker or Landlord in its operation of the Property. 

(d) Tenant and its employees shall comply with all applicable governmental laws and 
regulations.  In addition, the use of the Parking Spaces by Tenant and its employees is subject to 
such rules and regulations as are promulgated from time to time by Landlord and communicated to 
Tenant (collectively, the “Rules and Regulations”).

9. HOLDING OVER:  If Tenant holds possession of the Premises beyond the expiration 
of the Term, such continued possession by Tenant shall not have the effect of extending or renewing 
the Term for any period of time and Tenant shall be presumed to occupy the Premises against the 
will of Landlord who shall thereupon be entitled to all remedies provided for the expulsion of 
Tenant, including all claims for loss and damage.  If Tenant holds over, the Lease Fee shall be one 
hundred fifty percent of Tenant's Lease Fee during the last month of the Term.  In addition, Landlord 
has the right, at Tenant’s expense, to cause any automobiles parked in the Parking Spaces to be 
towed if the automobiles are not removed upon the expiration of the Term or earlier termination 
of this Agreement.  Landlord may give to Tenant at any time during such continued possession by 
Tenant written notice that Tenant may continue to occupy the Premises under a tenancy from 
month to month at the holdover amount set forth above.  

10. SAFETY/ CUSTODY/ BAILMENT:  Landlord shall not be considered an insurer or 
guarantor of the safety and security of Tenant or of any vehicle parked on the Property.  This 
Agreement constitutes a right to park on the Property only and no bailment is created. Tenant 
acknowledges that all employees must self-park vehicles (except to the extent Landlord otherwise 
designates) and abide by all provisions of Landlord’s Rules and Regulations.  Landlord does not guard 
or assume care custody or control of any vehicle or its contents and is not responsible to Tenant or 
its employees for fire, theft, damage or loss, including any damage caused by any other vehicle 
parked on the Property.   

11. CERTAIN ADDITIONAL RIGHTS RESERVED BY LANDLORD: 

(a) Landlord shall have the following rights:  with or without closing the Property and/or 
preventing unreasonable access to the Property, to decorate and to make inspections, repairs, 
alterations, additions, changes, or improvements, whether structural or otherwise, in and about the 
Property, or any part thereof; to enter upon the Property and, during the continuance of any such 
work, to close points of ingress and egress, street entrances, public space, and drives in the Property; 
and to enter the Property to show the parking spaces located on the Property and the Property itself 
to prospective purchasers, tenants, lenders, or other interested parties.   If the Property is closed to 
Tenant or its subtenants for any reason, Tenant shall be entitled to a rent abatement for each day 
and space that the Tenant is prevented from parking in the Parking Structure. 
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(b) Landlord, at no cost to Tenant, reserves the right to relocate the parking spacesto 
another area within the Property with proper notice to Tenant. 

12. CASUALTY:

(a)    If the Property is damaged by fire or other casualty (each, a “Casualty”), Landlord shall 
deliver to Tenant a good faith estimate (the “Damage Notice”) of the time needed to repair the 
damage caused by such Casualty. If a Casualty damages a material portion of the Property and (i) 
Landlord estimates that the damage to the Property cannot be repaired within sixty days after 
commencement of repairs, (ii) the damage to the Property exceeds twenty-five percent of the 
replacement cost thereof (excluding foundations and footings), as estimated by Landlord, (iii) 
regardless of the extent of damage to the Property, Landlord makes a good faith determination that 
restoring the Property, as applicable, would be uneconomical, or (iv) Landlord is required to pay a 
portion of the insurance proceeds arising out of the Casualty to Landlord's mortgagee, then either 
Landlord  or Tenant may terminate this Agreement by giving written notice of its election to 
terminate within sixty days after the Damage Notice has been delivered to Tenant and Landlord will 
make commercially reasonable efforts to secure suitable replacement parking for Tenant at 
comparable costs.  Tenant shall not be required to pay any gross rent during the period the casualty 
exists. 

(b) If the Property is damaged by a Casualty, the Lease Fee shall be abated based on the 
number of Parking Spaces rendered unusable from the date of damage until the completion of 
Landlord's repairs. 

13. EMINENT DOMAIN:  If any part of the Property, as applicable, shall be taken or 
condemned for public use, this Agreement shallterminate as of the date the condemnor acquires 
possession.  Further, if, as a result of such condemnation, more than one-third of the Parking Spaces 
then being used under this Agreement have been taken, or any material part of the Property has 
been taken, Tenant or Landlord may, at its respective sole option, terminate this Agreement.  

14. INDEMNIFICATION: Except to the extent caused by Landlord’s gross negligence or 
willful misconduct, Tenant shall indemnify, defend and hold Landlord harmless from all damage to 
any property or injury to or death of any person arising from the use of the Property by Tenant or 
its agents, representatives or employees.  The foregoing indemnity obligation of Tenant shall include 
reasonable attorneys' fees, investigation costs and all other reasonable costs and expenses incurred 
by Landlord from the first notice that any claim or demand is to be made or may be made.  The 
provisions of this Section 11 shall survive the expiration or sooner termination of this Agreement 
with respect to any damage, injury or death occurring prior to such expiration or sooner termination. 

15. DEFAULT:

The occurrence of any one or more of the following events (each such occurrence shall be 
deemed an “Event of Default”) shall constitute a material breach of this Agreement by Landlord 
and/or Tenant:  
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As to Tenant, (i) if Tenant shall fail to pay any sums when and as the same become due and 
payable and such failure continues for more than five days after Notice to Tenant of such default; 
or (ii) if Tenant shall fail to perform or observe any other term hereof or of the Rules and Regulations 
of Landlord to be performed or observed by Tenant, such failure shall continue for more than ten 
days after written notice thereof from Landlord, and Tenant shall not within such ten day period 
commence with due diligence and dispatch the curing of such default, or, having so commenced, 
shall thereafter fail or neglect to prosecute or complete with due diligence and dispatch the curing 
of such default; (iii) if Tenant shall make a general assignment for the benefit of creditors, or shall 
admit in writing its inability to pay its debts as they become due or shall file a petition in bankruptcy, 
or shall be adjudicated as insolvent or shall file a petition in any proceeding seeking any 
reorganization, arrangements, composition, readjustment, liquidation, dissolution or similar relief 
under any present or future law, or shall file an answer admitting or fail timely to contest or 
acquiesce in the appointment of any trustee, receiver or liquidator of Tenant or any material part of 
its properties; (iv) if, within sixty days after the commencement of any proceeding against Tenant 
seeking any reorganization, arrangement, composition, readjustment, liquidation, dissolution or 
similar relief under any present or future law, such proceeding shall not have been dismissed, or if, 
within sixty days after the appointment without the consent or acquiescence of Tenant, of any 
trustee, receiver or liquidator of Tenant or of any material part of its properties, such appointment 
shall not have been vacated; or (v) if this Agreement or any estate of Tenant hereunder shall be 
levied upon under any attachment or execution and such attachment or execution is not vacated 
within ten days. 

(b) If, as a matter of law, Landlord has no right on the bankruptcy of Tenant to terminate 
this Agreement, then, if Tenant, as debtor, or its trustee wishes to assume or assign this Agreement, 
in addition to curing or adequately assuring the cure of all defaults existing under this Agreement 
on Tenant's part on the date of filing of the proceeding (such assurances being defined below), 
Tenant, as debtor, or the trustee or assignee must also furnish adequate assurances of future 
performance under this Agreement (as defined below).  Adequate assurance of curing defaults 
means the posting with Landlord of a sum in cash sufficient to defray the cost of such a cure.  
Adequate assurance of future performance under this Agreement means posting a deposit equal to 
three months’ of the Lease Fee, including all other charges payable by Tenant hereunder, and, in 
the case of an assignee, assuring Landlord that the assignee is financially capable of assuming this 
Agreement, and that its use of the Premises will not be detrimental to the other tenants or licensees 
in the Property or Landlord.  In a reorganization under Chapter 11 of the Bankruptcy Code, the 
debtor or trustee must assume this Agreement or assign it within sixty days from the filing of the 
proceeding, or he shall be deemed to have rejected and terminated this Agreement. 

(b) Landlord fails, after proper Notice of same, to correct or cure any issues which would 
prevent Tenant or its subtenants on an ongoing basis to utilize the Parking Structure as and when 
needed by said Tenant or subtenant. 

16. REMEDIES: If an Event of Default shall exist, then Landlord or Tenant shall have 
the following remedies: 

(a) Either party, may at any time after the occurrence of an Event of Default, give to the 
other thirty (30) days’ notice of termination of this Agreement, and in the event such notice is given, 
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the Default is not cured within the thirty (30) days, this Agreement shall terminate but either party 
shall remain liable for damages as provided herein. 

 (b) The remedies provided for in this Agreement are in addition to any other remedies 
available to Landlord and Tenant at law or in equity by statute or otherwise. 

17. ASSIGNMENT AND SUBLETTING:  Tenant shall not assign this Agreement or 
sublicense any portion of the Property to anyone not affiliated with Tenant (i.e., it’s subtenants) 
without the prior written consent of Landlord, which consent may be withheld in Landlord’s sole 
discretion.   

18. LANDLORDS TRANSFER:   Landlord may transfer any portion of the Property and any 
of its rights under this Agreement without the consent of Tenant.  If Landlord assigns its rights under 
this Agreement, then Landlord shall thereby be released from any further obligations hereunder 
arising after the date of transfer, provided that the assignee assumes Landlord's obligations 
hereunder in writing. 

19. ESTOPPEL CERTIFICATES:  From time to time, Tenant shall furnish to any party 
designated by Landlord, within ten days of Landlord’s request, a certificate signed by Tenant 
confirming and containing such factual certifications and representations as to this Agreement as 
Landlord may request, including the following facts: (a) this Agreement is in full force and effect, (b) 
the terms and provisions of this Agreement have not been changed, (c) not more than one monthly 
installment of the gross rent has been paid in advance, (d) there are no claims against Landlord nor 
any defenses or rights of offset against collection of the gross rent other charges, (e) Landlord is not 
in default under this Agreement, and (f) any additional information as may be reasonably requested 
by Landlord. 

20. NOTICES:  Any notice given by Landlord or Tenant under this Agreement shall be in 
writing and shall be deemed to have been duly given when (a) personally delivered; or (b) three days 
after being deposited in the United States mail, certified or registered, return receipt requested, 
postage prepaid; or (c) one business day after being deposited with a nationally recognized 
overnight courier service, sent for and guaranteeing next business day delivery and in all instances 
to the addresses set forth below, or to such other address as a party hereunder may from time to 
time designate in a notice to the other party: 

Tenant's Address for Notices:                                         Vibe of Plymouth LLC 
812 S. Main Street, Suite 200
Royal Oak, MI 48067 
Attn:  Frank Jarbou 
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Landlord's Address for Notices:                             The New 555 Commercial LLC  
 555 S. Old Woodward Ave., Suite 705 
 Birmingham, Michigan 48009 

21. FORCE MAJEURE:  Other than for Tenant's obligations under this Agreement that can 
be performed by the payment of money (e.g., payment of the Lease Fee and maintenance of 
insurance), whenever a period of time is herein prescribed for action to be taken by either party 
hereto, such party shall not be liable or responsible for, and there shall be excluded from the 
computation of any such period of time, any delays due to strikes, riots, acts of God, shortages of 
labor or materials, war, terrorist acts or activities, governmental laws, regulations, or restrictions, 
or any other causes of any kind whatsoever which are beyond the reasonable control of such party. 

22. BROKERAGE: Neither Landlord nor Tenant has dealt with any broker or agent in 
connection with the negotiation or execution of this Agreement. Landlord and Tenant shall each 
indemnify, defend and hold the other harmless from and against all costs, expenses, reasonable 
attorneys' fees, liens and other liability for commissions or other compensation claimed by any 
broker or agent claiming the same by, through or under the indemnifying party in connection with 
this Agreement. 

23. SERVERABILITY: If any clause or provision of this Agreement is illegal, invalid, or 
unenforceable under present or future laws, then the remainder of this Agreement shall not be 
affected thereby and in lieu of such clause or provision, there shall be added as a part of this 
Agreement a clause or provision as similar in terms to such illegal, invalid, or unenforceable clause 
or provision as may be possible and be legal, valid, and enforceable. 

24. AMENDMENTS:  This Agreement may not be amended, except by an instrument in 
writing signed by Landlord and Tenant.  The terms and conditions contained in this Agreement shall 
inure to the benefit of and be binding upon the parties hereto, and upon their respective successors 
in interest and legal representatives, except as otherwise herein expressly provided.  This 
Agreement is for the sole benefit of Landlord and Tenant, and, other than Landlord's current or 
future mortgagee, if any, no third party shall be deemed a third party beneficiary hereof. 

25. ENTIRE AGREEMENT:  This Agreement constitutes the entire agreement between 
Landlord and Tenant regarding the subject matter hereof and supersedes all oral statements and 
prior writings relating thereto. Except for those set forth in this Agreement, no representations, 
warranties, or agreements have been made by Landlord or Tenant to the other with respect to this 
Agreement or the obligations of Landlord or Tenant in connection therewith. The normal rule of 
construction that any ambiguities be resolved against the drafting party shall not apply to the 
interpretation of this Agreement or any exhibits or amendments hereto. The captions and headings 
used throughout this Agreement are for convenience of reference only and shall not affect the 
interpretation of this Agreement. 

26. WAIVER:  One or more waivers of any covenant or condition by a party shall not be 
construed as a waiver of a further breach of the same covenant or condition.  No provision of this 
Agreement shall be deemed to have been waived by Landlord unless such waiver is in writing signed 
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by Landlord, and no custom or practice which may evolve between the parties in the administration 
of the terms hereof shall waive or diminish the right of Landlord to insist upon the performance by 
Tenant in strict accordance with the terms hereof.   

27. NO REPRESENTATIONS OR WARRANTIES:  Landlord makes no representations or 
warranties of any kind with respect to the Property.  The Property is hereby provided to Tenant in 
its “as-is” “where is” “with all faults” condition. 

28. WAIVER OF JURY TRIAL: TO THE MAXIMUM EXTENT PERMITTED BY LAW, LANDLORD 
AND TENANT EACH WAIVE ANY RIGHT TO TRIAL BY JURY IN ANY LITIGATION OR TO HAVE A JURY 
PARTICIPATE IN RESOLVING ANY DISPUTE ARISING OUT OF OR WITH RESPECT TO THIS AGREEMENT 
OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED OR DELIVERED IN 
CONNECTION HEREWITH OR THE TRANSACTIONS RELATED HERETO.  

29. MISCELLANEOUS:   This Agreement will not be recorded by Tenant.  Nothing 
contained in this Agreement is intended to be a gift or dedication of any portion of the Property to 
the general public or for any public use or purpose whatsoever.  This Agreement is for the exclusive 
benefit of Tenant and Landlord as defined herein, and nothing in this Agreement, express or implied, 
confers upon any person, other than Tenant and Landlord, any rights or remedies under or by reason 
of this Agreement. 

30. APPLICABLE LAW:   This Agreement shall be governed by and construed in 
accordance with the laws of the State of Michigan. 

[Signature Page Follows] 
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[SIGNATURE PAGE TO PARKING AGREEMENT BETWEEN
THE 555 BUILDING CONDOMINIUM ASSOCIATION AND VIBE OF BIRMINGHAM LLC] 

The undersigned have executed this Agreement as of the date first above written. 

LANDLORD: 

The New555 Commercial LLC 
By: 555 Residential LLC 
By : Tartan Enterprises, LLC its General Partner 

By: 
      John J. Reinhart 
Its: Authorized Member 

TENANT: 

 Vibe of Birmingham, LLC 

By: 

Name:   Frank Jarbou  

Its:         Authorized Member 



PLYMOUTH VIBE SALON 
Occupancy Summary 

November 2020 to March 2021 

Daily Ave. 
Suites Accessed 

Daily Pct. of  
Suites Accessed 

Highest Daily  
Suite Access 

November 2020 9.5 33.9% 13 

December 2020 10.0 35.7% 13 

January 2021 9.6 34.3% 13 

February 2021 6.6 23.7% 9 

March 2021 6.3 22.5% 9 

Open.28439.10892.26162533-1



Day Date # of Suites Accessed % of Suites in Building (28)

Sun 11/1/2020 4 14.3%
Mon 11/2/2020 12 42.9%
Tue 11/3/2020 11 39.3%
Wed 11/4/2020 11 39.3%
Thu 11/5/2020 11 39.3%
Fri 11/6/2020 9 32.1%
Sat 11/7/2020 10 35.7%
Sun 11/8/2020 5 17.9%
Mon 11/9/2020 11 39.3%
Tue 11/10/2020 11 39.3%
Wed 11/11/2020 12 42.9%
Thu 11/12/2020 13 46.4%
Fri 11/13/2020 13 46.4%
Sat 11/14/2020 13 46.4%
Sun 11/15/2020 8 28.6%
Mon 11/16/2020 6 21.4%
Tue 11/17/2020 11 39.3%
Wed 11/18/2020 13 46.4%
Thu 11/19/2020 11 39.3%
Fri 11/20/2020 13 46.4%
Sat 11/21/2020 9 32.1%
Sun 11/22/2020 5 17.9%
Mon 11/23/2020 11 39.3%
Tue 11/24/2020 12 42.9%
Wed 11/25/2020 11 39.3%
Thu 11/26/2020 2 7.1%
Fri 11/27/2020 3 10.7%
Sat 11/28/2020 5 17.9%
Sun 11/29/2020 7 25.0%
Mon 11/30/2020 12 42.9%

AVG # of Suites Accessed per Day 9.5



Day Date # of Suites Accessed % of Suites in Building (28)

Tue 12/1/2021 12 42.9%
Wed 12/2/2021 13 46.4%
Thu 12/3/2021 13 46.4%
Fri 12/4/2021 10 35.7%
Sat 12/5/2021 11 39.3%
Sun 12/6/2021 5 17.9%
Mon 12/7/2021 8 28.6%
Tue 12/8/2021 13 46.4%
Wed 12/9/2021 12 42.9%
Thu 12/10/2021 13 46.4%
Fri 12/11/2021 7 25.0%
Sat 12/12/2021 12 42.9%
Sun 12/13/2021 5 17.9%
Mon 12/14/2021 12 42.9%
Tue 12/15/2021 13 46.4%
Wed 12/16/2021 12 42.9%
Thu 12/17/2021 13 46.4%
Fri 12/18/2021 11 39.3%
Sat 12/19/2021 13 46.4%
Sun 12/20/2021 8 28.6%
Mon 12/21/2021 11 39.3%
Tue 12/22/2021 13 46.4%
Wed 12/23/2021 13 46.4%
Thu 12/24/2021 7 25.0%
Fri 12/25/2021 2 7.1%
Sat 12/26/2021 2 7.1%
Sun 12/27/2021 3 10.7%
Mon 12/28/2021 10 35.7%
Tue 12/29/2021 12 42.9%
Wed 12/30/2021 12 42.9%
Thu 12/31/2021 9 32.1%

AVG # of Suites Accessed per Day 10.03333



Day Date # of Suites Accessed % of Suites in Building (28)

Fri 1/1/2021 2 7.1%
Sat 1/2/2021 7 25.0%
Sun 1/3/2021 4 14.3%
Mon 1/4/2021 9 32.1%
Tue 1/5/2021 11 39.3%
Wed 1/6/2021 12 42.9%
Thu 1/7/2021 13 46.4%
Fri 1/8/2021 10 35.7%
Sat 1/9/2021 13 46.4%
Sun 1/10/2021 2 7.1%
Mon 1/11/2021 5 17.9%
Tue 1/12/2021 12 42.9%
Wed 1/13/2021 11 39.3%
Thu 1/14/2021 12 42.9%
Fri 1/15/2021 12 42.9%
Sat 1/16/2021 12 42.9%
Sun 1/17/2021 4 14.3%
Mon 1/18/2021 10 35.7%
Tue 1/19/2021 12 42.9%
Wed 1/20/2021 11 39.3%
Thu 1/21/2021 10 35.7%
Fri 1/22/2021 13 46.4%
Sat 1/23/2021 11 39.3%
Sun 1/24/2021 7 25.0%
Mon 1/25/2021 9 32.1%
Tue 1/26/2021 10 35.7%
Wed 1/27/2021 13 46.4%
Thu 1/28/2021 12 42.9%

AVG # of Suites Accessed per Day 9.607143



Day Date # of Suites Accessed % of Suites in Building (28)

Mon 2/1/2021 5 0.178571
Tue 2/2/2021 9 0.321429
Wed 2/3/2021 7 0.25
Thu 2/4/2021 7 0.25
Fri 2/5/2021 8 0.285714
Sat 2/6/2021 9 0.321429
Sun 2/7/2021 3 0.107143
Mon 2/8/2021 4 0.142857
Tue 2/9/2021 9 0.321429
Wed 2/10/2021 8 0.285714
Thu 2/11/2021 7 0.25
Fri 2/12/2021 8 0.285714
Sat 2/13/2021 9 0.321429
Sun 2/14/2021 3 0.107143
Mon 2/15/2021 3 0.107143
Tue 2/16/2021 9 0.321429
Wed 2/17/2021 7 0.25
Thu 2/18/2021 8 0.285714
Fri 2/19/2021 9 0.321429
Sat 2/20/2021 8 0.285714
Sun 2/21/2021 3 0.107143
Mon 2/22/2021 4 0.142857
Tue 2/23/2021 7 0.25
Wed 2/24/2021 6 0.214286
Thu 2/25/2021 8 0.285714
Fri 2/26/2021 9 0.321429
Sat 2/27/2021 7 0.25
Sun 2/28/2021 2 0.071429

Avg %  of Suites Accessed 0.237245



Day Date # of Suites Accessed % of Suites in Building (28)

Mon 3/1/2021 3 0.107143
Tue 3/2/2021 8 0.285714
Wed 3/3/2021 7 0.25
Thu 3/4/2021 6 0.214286
Fri 3/5/2021 9 0.321429
Sat 3/6/2021 8 0.285714
Sun 3/7/2021 3 0.107143
Mon 3/8/2021 4 0.142857
Tue 3/9/2021 9 0.321429
Wed 3/10/2021 6 0.214286
Thu 3/11/2021 8 0.285714
Fri 3/12/2021 8 0.285714
Sat 3/13/2021 9 0.321429
Sun 3/14/2021 4 0.142857
Mon 3/15/2021 3 0.107143
Tue 3/16/2021 8 0.285714
Wed 3/17/2021 4 0.142857
Thu 3/18/2021 6 0.214286
Fri 3/19/2021 8 0.285714
Sat 3/20/2021 8 0.285714
Sun 3/21/2021 4 0.142857
Mon 3/22/2021 4 0.142857
Tue 3/23/2021 9 0.321429
Wed 3/24/2021 7 0.25
Thu 3/25/2021 8 0.285714
Fri 3/26/2021 8 0.285714
Sat 3/27/2021 9 0.321429
Sun 3/28/2021 3 0.107143
Mon 3/29/2021 2 0.071429
Tue 3/30/2021 7 0.25
Wed 3/31/2021 6 0.214286

Avg % of suites accessed 0.225806



 
Birmingham City Commission Minutes 

March 8, 2021 
7:30 P.M. 

Virtual Meeting 
Meeting ID: 655 079 760 

Vimeo Link: https://vimeo.com/event/3470/videos/515580935/ 
 

 
I. CALL TO ORDER AND PLEDGE OF ALLEGIANCE 

Pierre Boutros, Mayor, opened the meeting with the Pledge of Allegiance. 
 

II. ROLL CALL 
Alexandra Bingham, City Clerk, called the roll. 
  
Present:  Mayor Boutros (location: Birmingham, MI) 
   Mayor Pro Tem Longe (location: Birmingham, MI) 
   Commissioner Baller (location: Birmingham, MI) 
   Commissioner Hoff (location: Birmingham, MI) 
   Commissioner Host (location: Birmingham, MI) 
   Commissioner Nickita (location: Birmingham, MI) 
   Commissioner Sherman (location: Birmingham, MI) 
 
Absent:  None 
 
Administration: City Manager Markus, City Clerk Bingham, Police Chief Clemence, City Attorney 
Kucharek, Planning Director Ecker, Finance Director Gerber, Interim HR Director/Assistant City Manager 
Hock, Building Official Johnson, City Attorney Kucharek, Deputy Treasurer Todd 
 

III. PROCLAMATIONS, CONGRATULATORY RESOLUTIONS, AWARDS, APPOINTMENTS, 
RESIGNATIONS AND CONFIRMATIONS, ADMINISTRATION OF OATHS, INTRODUCTION OF 
GUESTS AND ANNOUNCEMENTS. 

Announcements 
● Happy Birthday Commissioner Baller  

 
IV. OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA 

Brief updates were provided by County Commissioner Chuck Moss. 
 

V. CONSENT AGENDA 
All items listed on the consent agenda are considered to be routine and will be enacted by one motion 
and approved by a roll call vote.  There will be no separate discussion of the items unless a 
commissioner or citizen so requests, in which event the item will be removed from the general order 
of business and considered under the last item of new business. 

 
 

https://vimeo.com/event/3470/videos/515580935/
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03-052-21  Consent Agenda 
 
The following items were pulled from the Consent Agenda: 

Commissioner Hoff: Item A – City Commission Meeting Minutes Of February 22, 2021 
   Item E – Updated Park Rules and Regulations 
   Item H – Cost Participation Agreement with the Board of Road  
   Commissioners of the County of Oakland 
   Item I – Use of Personal Identification Numbers for Filing Personal and  
   Property Taxes Electronically 

 Commissioner Sherman: 
   Item G – On-Street Parking at 670 S. Old Woodward 
 

MOTION: Motion by Commissioner Sherman, seconded by Commissioner Host: 
To approve Consent Agenda items B, C, D and F. 
ROLL CALL VOTE: Ayes, Commissioner Sherman 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
Commissioner Baller 

 
 Nays, None  

 
B. Resolution approving the warrant list, including Automated Clearing House payments, dated 

February 24, 2021, in the amount of $4,908,727.09. 
 

C. Resolution approving the warrant list, including Automated Clearing House payments, dated March 
3, 2021, in the amount of $1,205,931.69. 
 

D. Resolution to approve the purchase and planting of eighty-three (83) trees from KLM Landscape 
for the Spring 2021 Tree Purchase and Planting Program for a total project cost not to exceed 
$34,970.00. Funds are available from the Local Streets Fund-Forestry Service Contract account 
#203-449.005-819.0000, the Major Streets Fund-Forestry Service Contract account #202-449.005-
819.0000, the Local Streets Fund-Operating Supplies account #203-449.005-729.0000, the Major 
Streets Fund-Operating Supplies account #202-449.005-729.0000 and the Parks- Other Contractual 
Services account #101-751.000-811.0000 for these services. Further, to authorize the Mayor and 
City Clerk to sign the agreement on behalf of the City upon receipt of the required insurance 
coverage.  
 

F. Resolution to approve the Program Year 2021 High Intensity Drug Trafficking Area (HIDTA) Sub 
recipient agreement between the County of Oakland and the City of Birmingham. Further, to 
authorize the Mayor and the City Manager to sign the agreement on behalf of the City. 

 
03-053-21 (Item A)  City Commission Meeting Minutes Of February 22, 
2021 

 
Commissioner Hoff noted the Commission did not vote to schedule a public hearing for Birmingham Sushi. 
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City Attorney Kucharek advised the Commission that at the March 22, 2021 meeting, if the restaurant has 
not cured the defect and a public hearing has to be set, the Commission should make a motion to set the 
public hearing for the same evening and to ask the owner to waive any complaint of defect of process. 
City Attorney Kucharek said it was very likely that the owner will have resolved the issue before then and 
that the public hearing would not have to be held. 
 
PD Ecker confirmed she was working with counsel for Birmingham Sushi and that they had every intent to 
resolve their issues with the City before the March 22, 2021 meeting.  
 
MOTION: Motion by Commissioner Hoff, seconded by Commissioner Sherman: 
To approve the City Commission meeting minutes of February 22, 2021. 
 
ROLL CALL VOTE: Ayes, Commissioner Sherman 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
Commissioner Baller 

 
 Nays, None  
 

03-054-21 (Item E)  Updated Park Rules and Regulations  
 
Commissioner Baller said closing the parks at 10 p.m. would prohibit someone from taking the Quarton 
Lake Trail, for instance, when walking after 10 p.m. He ventured that might be overly stringent. He raised 
a similar concern regarding the prohibition of alcohol in the parks, noting that sometimes people partake 
in a glass of wine during concerts in Shain Park or in similar circumstances. He said that perhaps a full 
prohibition was overbroad.  
 
CM Markus opined that it is generally more appropriate for the City’s family-friendly parks to be alcohol-
free. 
 
CM Markus and City Attorney Kucharek noted that relying solely on public drunkenness laws for alcohol 
enforcement in the parks sets a very high bar for police intervention. City Attorney Kucharek explained a 
person’s behavior would have to endanger themself, another person, property or cause a public disturbance 
for police to intervene. She said it would likely be better if that kind of behavior was curtailed well before 
it reached that level. 
 
Chief Clemence concurred with CM Markus and City Attorney Kucharek. He said that having a rule 
prohibiting alcohol in the parks allows Birmingham Police Officers discretion in enforcing the rule when 
called for. 
 
DPS Director Wood confirmed for Commissioner Hoff that anyone fishing in a City lake would have to 
procure a fishing license from the State. 
 
MOTION: Motion by Commissioner Hoff, seconded by Mayor Pro Tem Longe: 
To adopt the updated Park Rules and Regulations as submitted with recommended changes. 
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ROLL CALL VOTE: Ayes, Commissioner Sherman 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
Commissioner Baller 

 
 Nays, None  

 
03-055-21 (Item G)  On-Street Parking at 670 S. Old Woodward 
 

Two Commissioners stated an item about parking allocations would ordinarily be an agenda item for the 
Commission and not a consent agenda item. 
 
Dennis Cowan, attorney, and Frank Jarbou, owner, were present on behalf of the item. 
 
Mr. Cowan stated that the proposed salon has a tracking system that shows that the building only ever 
reaches about a third of its occupancy at any given time. He said that Mr. Jarbou is working to revise the 
number of salon chairs being proposed down.  
 
Commissioner Nickita noted the Commission could not make parking decisions based on likely occupancy. 
He said they had to make decisions based on maximum potential occupancy, and that not doing so could 
set a precedent. 
 
The majority of Commissioners expressed concerns about the parking intensity required for a salon in that 
area. It was observed that there were a lot of other parking-intensive uses in the same area already. They 
were largely uncomfortable with counting the eight spots towards the overall parking requirements for the 
building before a shared parking agreement had been pursued. 
 
CP Dupuis explained that even if Mr. Jarbou were able to finalize a shared parking agreement with a nearby 
building it would be unlikely to ‘count’ towards their parking requirements. The ordinance says that if a 
building enters into a shared parking agreement, the building with which the parking is shared has to be 
within 100 feet of the first building. CP Dupuis noted the closest building with which 670 S. Old Woodward 
could share parking is approximately 200 feet away.  
 
Commissioner Baller noted that the Commission had been putting effort into supporting businesses during 
Covid-19, and said that since Staff recommended allowing the eight spaces to count towards the parking 
requirement he would support that recommendation.  
 
MOTION: Motion by Commissioner Baller, with no second.  
To approve the use of 8 parking spaces in the right-of-way adjacent to the property located at 670 S. Old 
Woodward to help fulfill the parking requirements per Article 4, section 4.43 (G) (4) of the Zoning 
Ordinance. 
 
Motion failed for lack of a second.  
 
Commissioner Sherman recommended that the discussion be postponed. He recommended the applicant 
attempt to obtain a shared parking arrangement before requesting the counting of the eight adjacent 
spots. 

ndupuis
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Commissioner Hoff recommended that the applicant finish determining the reduced number of salon chairs 
they intend to have in order to reduce the number of required parking spaces. She  recommended they 
also pursue a variance from the Board of Zoning Appeals. 
 
Mr. Cowan said the applicant will pursue a shared parking arrangement. He said they may still request the 
eight spaces from the Commission after that, and then would pursue a variance with the BZA. 

 
03-056-21 (Item H)  Cost Participation Agreement with the Board of 
Road Commissioners of the County of Oakland 
 

In reply to Commissioner Hoff, Consulting City Engineer Surhigh said the water and sewer systems along 
this stretch of Cranbrook were not in need of repair. He stated that the traffic signal at Maple and Cranbrook 
would not be replaced.  
 
MOTION: Motion by Commissioner Hoff, seconded by Commissioner Host: 
To approve the Cost Participation Agreement with the Board of Road Commissioners of The County of 
Oakland, agreeing to pay the City’s share of construction costs related to the road resurfacing and traffic 
signal improvements on Cranbrook Road between 14 Mile Road and Maple Road. The total amount of the 
City’s share of the cost is $166,799: with $7,965 for traffic signal work to be charged to 202-303.001-
971.0100, Major Street Fund Traffic Controls; and, $158,834 for roadwork to be charged to the Major 
Streets Fund Public Construction, 202-449.001-981.0100. Also, to direct the Mayor to sign the agreement 
on behalf of the City. 
 
ROLL CALL VOTE: Ayes, Commissioner Sherman 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
Mayor Pro Tem Longe  
Commissioner Baller 

 
 Nays, None  

 
03-057-21 (Item I)  Use of Personal Identification Numbers for Filing 
Personal and Property Taxes Electronically 

 
Commissioner Hoff noted the dates included in this item needed to be changed from March 15, 2021 to 
March 8, 2021.  
 
City Clerk Bingham confirmed she would amend the dates. 
 
MOTION: Motion by Commissioner Hoff, seconded by Commissioner Nickita: 
To authorize the use of personal identification numbers acquired from the Michigan Department of Treasury 
as electronic signatures for the purpose of filing personal and property taxes that are filed electronically.  
 
ROLL CALL VOTE: Ayes, Commissioner Sherman 
   Commissioner Host 
   Commissioner Nickita 
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   Commissioner Hoff 
Mayor Boutros 
Mayor Pro Tem Longe  
Commissioner Baller 

 
 Nays, None  

 
VI. UNFINISHED BUSINESS 

None. 
 

VII. NEW BUSINESS 
03-058-21  Public Hearing – 219 Elm St. – All Seasons 2 
 
The Mayor opened the public hearing at 8:31 p.m. 
 
In reply to a question from Commissioner Baller, CM Markus confirmed that any monies paid by the owners 
of All Seasons 2 for additional parking would be put aside. 
 
Mark Highlen, applicant, John Thompson, engineer, and Xander Bogaerts, architect, were present on behalf 
of the application.  
 
In reply to a question from Mayor Pro Tem Longe, Mr. Highlen stated that the project’s aim for LEED 
certification is to score well above the required 40 points in order to ensure certification is achieved. He 
said that they were aiming for the base level certification. He also confirmed that they would retrofit the 
building to achieve LEED certification if the project is not granted it after the first review.  
 
In reply to CM Markus, PD Ecker confirmed that if the building were initially denied LEED certification, the 
applicant would be denied occupancy of the building until the LEED certification was granted. 
 
The Mayor closed the public hearing at 9:07 p.m. 
 
MOTION: Motion by Commissioner Sherman, seconded by Commissioner Baller: 
To approve the Special Land Use Permit, Final Site Plan and Design Review application to allow the 
construction and operation of the All Seasons 2 independent senior living facility at 219 Elm St. 
 
Commissioner Nickita said the approval of this project demonstrates the City’s commitment to creating 
spaces where Birmingham residents can continue to age gracefully in the City. 
 
Commissioner Nickita said he felt the information provided as part of the agenda item was somewhat 
insufficient in terms of representing the proposed building in context and demonstrating its potential impact 
on the surrounding area. He said that, in the future, all site plans, renderings, and other visual 
representations submitted to the Planning Department as part of an item should be included in the 
Commission’s agenda packet for consideration of said item. 
 
Public Comment 
Paul Reagan noted that the support of the adjacent neighborhood association was cited in regards to the 
project. He asked where that support was documented.  
 
PD Ecker noted that Doug Feehan, the president of the adjacent neighborhood association, had met with 
the applicant and expressed his approval of the updated designs. 
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CP Dupuis stated that Mr. Feehan spoke at the Planning Board review of this proposal and that his 
comments were documented in minutes and included as part of this item. 
 
ROLL CALL VOTE: Ayes, Commissioner Sherman 
   Commissioner Baller 
   Commissioner Nickita 
   Mayor Pro Tem Longe  
   Commissioner Host 
   Commissioner Hoff 

Mayor Boutros 
 

 Nays, None 
 
03-059-21  First Draft Master Plan Review and Adoption Process 
 
CM Markus introduced the item. 
 
Commissioner Host said it had been his preference since October 2020 to have the Commission and 
Planning Board meet and discuss the master plan before the writing of the second draft is commenced.  
 
PD Ecker provided an outline of how the rest of the feedback and revision process for the master plan 
would work. She noted that all the proposed revisions to the first draft of the master plan would be 
reviewed by the Planning Board and then submitted to the Commission for their comment and review 
before the writing of the second draft begins. She said the Planning Board and the Commission would then 
have a joint meeting in Summer 2021 where they would also discuss the master plan. 
 
MOTION: Motion by Commissioner Nickita, seconded by Commissioner Sherman: 
To adopt Resolution #03-59-21 to affirm and approve the master plan review and adoption process from 
the first draft of the 2040 Plan to the final public hearing to consider adoption of the final draft of the 
Birmingham 2040 Plan. 
 
ROLL CALL VOTE: Ayes, Commissioner Nickita 
   Commissioner Sherman 
   Mayor Pro Tem Longe  
   Commissioner Baller 
   Commissioner Host 
   Commissioner Hoff 

Mayor Boutros 
 

 Nays, None 
 
03-060-21  Poverty Exemption and Updated Hardship Application 
 
Deputy Treasurer Todd reviewed the item. 
 
City Attorney Kucharek confirmed the process had been updated to reflect changes in state law. 
 
MOTION: Motion by Commissioner Hoff, seconded by Commissioner Sherman: 
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To adopt a policy relative to the review and granting of poverty exemption by the City and the updated 
Hardship Application.  
 
ROLL CALL VOTE: Ayes, Commissioner Sherman 
   Mayor Pro Tem Longe  
   Commissioner Baller 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
 

 Nays, None 
 
03-061-21  Emergency Repair Invoice Authorization for the Chester Street Parking  
   Structure 
 
The Commission had no comment on the item. 
 
MOTION: Motion by Commissioner Sherman, seconded by Mayor Pro Tem Longe: 
To approve the October 21, 2020 invoice in the amount of $9,360 and approval of the City Manager 
authorized emergency repair of the Chester Street Parking structure elevator agreements in the amount 
of $11,611. 
 
ROLL CALL VOTE: Ayes, Commissioner Sherman 
   Mayor Pro Tem Longe  
   Commissioner Baller 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
 

 Nays, None 
 
03-062-21  Continuation of COVID-19 Business Relief 

 
Interim HR Director/Assistant City Manager Hock reviewed the item. 
 
Commissioner Host said he would be fine with the proposed motion as long as the gate remained down 
at the structures so the City could collect more data on the parking structures’ use. 
 
Commissioner Sherman said that while he valued the need for data, the revenue report included as part 
of this item in the agenda packet sufficiently demonstrated the current dearth of use of the City’s parking 
system. 
 
MOTION: Motion by Commissioner Sherman, seconded by Commissioner Nickita: 
To continue the Revised Temporary Signage Regulations due to COVID-19, to continue the Revised 
Temporary COVID-19 Off-Season Outdoor Dining Standards, and to waive parking fees charged for 
monthly permit parking holders and all other fees in all parking structures until June 30, 2021.  All parking 
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fees including but not limited to monthly permit parking fees and gate fees shall resume effective July 1, 
2021. 
 
PD Ecker confirmed for Mayor Pro Tem Longe that the regular outdoor dining standards would resume on 
July 1, 2021. PD Ecker confirmed for Commissioner Nickita that the Planning Board would be adding year-
round outdoor seating options to their action list. 
 
Commissioner Baller noted that the discussion after the motion was made should pertain specifically to the 
motion. Regarding the motion, he said he was comfortable with the first two parts but not comfortable 
with the third. He said it would lead to the City foregoing too much money in parking fees especially when 
the state might be much more open by July 1, 2021. He also said that allowing the third part of the motion 
did not sufficiently address the ongoing issue of the lengthy permit parking waiting list. 
 
Public Comment 
John Henke spoke as an attorney for a number of Birmingham restaurants. He said that ending the Covid-
19 business relief provisions on June 30, 2021 was shortsighted and contrary to what other local 
municipalities were doing. He recommended that the provisions be extended at least through Fall 2021, if 
not through the beginning of 2022. 
 
Interim HR Director/Assistant City Manager Hock advised the Commission that they could elect to further 
extend these provisions at any point if they so choose. 
 
ROLL CALL VOTE: Ayes, Mayor Pro Tem Longe  
   Commissioner Sherman 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
 

Nays,  Commissioner Baller 
   Commissioner Host 
 
Commission Discussion on items from prior meetings. 

Commission Items for Future Discussion. A motion is required to bring up the item for future 
discussion at the next reasonable agenda, no discussion on the topic will happen tonight. 

VIII. REMOVED FROM CONSENT AGENDA 
 

IX. COMMUNICATIONS 
A. Temporary COVID-19 Outdoor Dining Resolution 
 
Mayor Boutros acknowledged the City’s receipt of the February 25, 2021 letter from Edward A. Fuller that 
was included in the evening’s agenda packet. 
 
Commissioner Host said he has been very disappointed to see certain Birmingham restaurants extend their 
outdoor seating to be in front of adjacent businesses without speaking to the other businesses’ owners. 
 
Commissioner Hoff asked if there was a way for the Commission to encourage restaurants to come to 
agreements regarding outdoor seating in front of their neighbors’ businesses. 
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CM Markus said it would be most appropriate for restaurants to communicate with their neighbors about 
outdoor seating arrangements in the spirit of neighborliness. He acknowledged that the City’s current 
provision as written does allow restaurants to create outdoor seating in the parking spots in front of 
adjacent businesses without any need for consent from the adjacent business owner. He said he would 
not have necessarily advised such a broad allowance had he been part of authoring the resolution. 
 
B. Communication from Cory “King” Holland 

a) Communication by Stuart Sherman 
 
City Manager Markus provided a brief overview of the correspondence received. He noted that two emails 
had been sent to the City by Mr. Holland for inclusion in the meeting’s communications. Mr. Holland, citing 
his aphasia, requested a disability accommodation that included having both of his emails read into the 
record. 
 
City Attorney Kucharek, having determined that Mr. Holland’s request constituted a reasonable 
accommodation, read Mr. Holland’s emails into the record. 
 
03-063-21  Motion to Extend Meeting by 15 Minutes 
 
Noting that the current meeting had overrun the agreed upon 10 p.m. time limit, Commissioner Baller 
recommended that the Commission authorize a 15 minute extension of the meeting. 
 
MOTION: Motion by Commissioner Baller, seconded by Mayor Pro Tem Longe: 
To authorize the present Commission meeting to continue until 10:15 p.m. 
ROLL CALL VOTE: Ayes, Commissioner Baller 
   Mayor Pro Tem Longe  
   Commissioner Sherman 
   Commissioner Host 
   Commissioner Nickita 
   Commissioner Hoff 

Mayor Boutros 
 

Nays,  None 
 

After the motion to extend the meeting, Commissioner Sherman offered a brief statement regarding Mr. 
Holland’s emails. 
 

X. REPORTS 
A. Commissioner Reports - Notice to Appoint (1) Architectural Review Comm., (2) Housing Board of 

Appeals, (3) Brownfield Redevelopment Authority 
B. Commissioner Comments 
C. Advisory Boards, Committees, Commissions’ Reports and Agendas 
D. Legislation 
E. City Staff 

1. 2nd Quarter Financial Report  
2. 2nd Quarter Investment Report  
3. 2020 Police Department Annual Report 
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INFORMATION ONLY 
   

XI. ADJOURN 
 
Mayor Boutros adjourned the meeting at 10:13 p.m. 
 
 

 



MEMORANDUM 

DATE: April 7th, 2021 

TO: Thomas Markus, City Manager

FROM: Brooks Cowan, City Planner 
Jana L. Ecker, Planning Director 

SUBJECT: Status Update: 34350 Woodward and 907 – 911 Haynes Street 
Lot Combination Application 

City staff has continued to work with the applicant regarding the proposed lot combination 
application and the Triangle District Plan’s Worth Street extension recommendation. Staff has met 
with the applicant to discuss terms of a proposed agreement for the Worth Street extension, what 
the lot combination and SLUP review process may look like, and to provide feedback on an 
updated conceptual site plan submitted by the applicant. The Planning Division completed an 
informal review of the conceptual site plan submitted by the applicant which proposes a 22,011 
square foot auto sales and showroom. The review summarized the number of variances the 
conceptual plan would require and noted the requirement for a Community Impact Study. The 
informal review was provided to the applicant and is attached along with the conceptual site 
plan for review by the City Commission. Please find the attached draft agreement submitted by
the applicant as well. 
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MEMORANDUM 

DATE: March 30, 2021 

TO: Tom Markus, City Manager 
Mary Kucharek, City Attorney 

FROM: Brooks Cowan, City Planner 
Jana L. Ecker, Planning Director 

SUBJECT: 34350 Woodward and 907 – 911 Haynes Street  
Conceptual Planning Review of Development Proposal 

City Planning staff has completed a conceptual review of the attached development proposal for 
34350 Woodward and 907 – 911 Haynes as discussed at our meeting with the property owner 
and his attorney.  The development proposal includes a 22,011 square foot one story building to 
be used for auto sales/showroom and automotive service and repair.  Planning staff was asked 
to identify the potential variances that may be required from the Board of Zoning Appeals for this 
proposal.  Based on the conceptual drawing, the following variances required from the provisions 
of the Zoning Ordinance are as follows:  

1. Building height is less than 3 stories (Section 3.08(C&D))
2. Building exceeds maximum 5ft setback from lot line (Section 3.08(C&D))
3. Building is not within 5ft of lot line for 75% of street frontage (Section 3.08(C&D))
4. Surface parking frontage exceeds 60 feet of total street frontage (Section 3.08(G)(1)(a))
5. Corner Building must be located at corner of lot (Section 3.08(G)(1)(b))
6. Parking must be setback 20 feet of building frontage (Section 3.08(G)(4))
7. Driveway shall be located to provide safe separation from street intersection and aligned

with opposite side of street (Section 3.08(G)(8))
8. Building requires a pedestrian entrance every 50 feet (Section 3.09(A)(3))
9. Garage door may not be permitted on a front façade (Section 3.09(A)(4))
10. Entranceway must be inset 3ft (Section 3.09(B)(2))
11. Corner buildings must possess architectural design that details the prominent location

(garage doors do not qualify) (Section 3.09(F))
12. Required customer and employee parking is 1/300 SF for sales floor area + 1 space per

service stall (Section 4.46(Table A: Parking Requirements))

It should also be noted that as the proposed new building is greater than 20,000 SF, the applicant 
will be required to have a Community Impact Study approved by the Planning Board in 
conjunction with the Preliminary Site Plan review process.  Final Site Plan and Design and SLUP 
approval will also be required from the Planning Board and the City Commission. 
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LMDP PROPERTY DEVELOPMENT AGREEMENT

THIS LMDP PROPERTY DEVELOPMENT AGREEMENT (this "Agreement"), 

dated as of this _____ day of ____________________, 2021 (the "Effective Date"), is made by 

and between Lavery Michigan Dealership Properties No. 1, LLC, a Michigan limited liability 

company ("LMDP"), whose address is 440 Lake Park Drive, Birmingham, Michigan 48009, and 

the City of Birmingham, a Michigan municipal corporation (the "City"), whose address is 151 

Martin Street, P.O. Box 3001, Birmingham, Michigan 48012-3001. 

RECITALS 

A. LMDP owns certain real property situated in the City of Birmingham, Oakland 

County, Michigan, being more particularly described on attached Exhibit A and identified as the 

"Woodward Parcel" and the "Haynes Parcel." 

B. The Woodward Parcel is situated to the west of and adjacent to the Haynes Parcel, 

is bounded by South Elm Street on the west and by Haynes Street on the south, and is zoned B2 

with MU-7 Triangle District Overlay.  The Haynes Parcel is bounded by the Woodward Parcel on 

the west and by Haynes Street on the south, and is zoned B2 with MU-5 Triangle District Overlay. 

C. Automotive show rooms and sales agencies are permitted uses under the current 

zoning of both the Woodward Parcel and the Haynes Parcel pursuant to a Special Land Use Permit. 

D. In 2010, LMDP received a Special Land Use Permit ("2010 SLUP") to operate a 

Porsche automotive dealership on the Woodward Parcel. 

E. The City approved an amendment to the 2010 SLUP to allow for the temporary use 

of the Haynes Parcel as an office for the Lavery Audi sales and management team during the 

completion of renovations at the Lavery Audi automotive dealership located at 34602 Woodward 
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Avenue, Birmingham, Michigan 48009 (the "Temporary SLUP Amendment," and together with 

the 2010 SLUP, the "SLUP"). 

F. LMDP desires to amend the site plan of the Woodward Parcel in combination with 

the Haynes Parcel to demolish the currently-existing building on the Haynes Parcel and to 

accommodate changes in Porsche’s dealership requirements that will impact both the Woodward 

Parcel and the Haynes Parcel (the "Amended Site Plan"). 

G. The City desires to obtain part of the Haynes Parcel in order to extend Worth St. in 

accordance with its Master Plan. 

H. In advance of formal submittal to the City for approval of the Amended Site Plan, 

LMDP has applied to the City to combine the Woodward Parcel and the Haynes Parcel (the "Parcel 

Combination"). 

I. In the event that the Parcel Combination is approved, LMDP intends to proceed 

with formal submittal to the City for approval of the Amended Site Plan for related approval of a 

further amendment to the SLUP to incorporate the Haynes Parcel. 

J. LMDP and the City mutually agree that the approval of the Parcel Combination, 

the Amended Site Plan (including any necessary variances) and the further amendment to the 

SLUP are necessary in order to implement LMDP’s proposed plans, and while the City cannot 

commit to such approvals outside of the formal procedures prescribed therefor, LMDP and the 

City desire to enter into this Agreement for the purpose of evidencing certain agreements and 

understandings between the parties should formal approval of the Parcel Combination, the 

Amended Site Plan and the further amendment to the SLUP be issued by the City. 
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NOW, THEREFORE, for One Dollar ($1.00) and other good and valuable consideration, 

the receipt and sufficiency of which are hereby acknowledged, LMDP and the City hereby agree 

as follows: 

ARTICLE I 
INCORPORATION OF RECITALS; CONTINGENT AGREEMENT 

1. Incorporation of Recitals.  The Recitals to this Agreement are fully incorporated 

in this Agreement by this reference thereto with the same force and effect as though restated in 

this Agreement. 

2. Contingent Agreement.  This Agreement, and the obligations of LMDP and the 

City hereunder, are fully contingent upon the following sequential events: (i) approval by the City 

Commission of the Parcel Combination; (ii) review and approval by the Planning Board of the 

preliminary Amended Site Plan; (iii) review and acceptance by the Planning Board of LMDP’s 

community impact study; (iv) resolution of the potential variances identified by Planning Director 

Janna Ecker and City Planner Brooks Cowan in their March 30, 2021 memorandum to City 

Manager, Tom Markus or as otherwise may be required; (v) final approval by the City Commission 

of the Amended Site Plan and the further amendment to the SLUP; and (vi) issuance of a building 

permit and to the extent required a certificate of occupancy by the City (collectively, the 

"Contingencies") This Agreement shall automatically terminate and shall be of no further force or 

effect if the Contingencies have not been satisfied within six (6) months after the Effective Date.  

The City agrees to be supportive of and cooperative with LMDP in causing the Contingencies to 

be timely satisfied in a mutually-agreeable manner in accordance with all applicable laws and 

ordinances and with the intent to comply as reasonably as practicable with the visions of the Master 

Plan for the Triangle District. 
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ARTICLE II 
CONVEYANCE OF PROPERTY FROM LMDP TO THE CITY 

1. Conveyance from LMDP.  Once the Contingencies have been satisfied, LMDP 

shall convey by covenant deed to the City that certain parcel of real property, which shall be more 

particularly described by surveyed legal description at or prior to the time of conveyance, but 

which shall generally consist of the easterly sixty (60) feet of the Haynes Parcel (the "LMDP 

Conveyance Parcel"), for the future use by the City in implementing the Triangle Plan relative to  

the northerly extension of South Worth Street from Haynes Street to Bowers Street (the "South 

Worth Street Extension").  LMDP and the City shall cooperate with each other as necessary to 

effect any parcel division that may be required to allow for the conveyance of the LMDP 

Conveyance Parcel to the City as a separate and distinct parcel. 

2. Reservation of LMDP Easement.  The   covenant deed from LMDP to the City 

shall contain language reserving an exclusive, limited easement (the "LMDP Easement") in favor 

of LMDP and its successors and assigns, including successors-in-title to all or any portion of the 

combined Woodward Parcel and Haynes Parcel, over the surface of the LMDP Conveyance Parcel 

for purposes of providing parking for the combined Woodward Parcel and Haynes Parcel until 

such time that the South Worth Street Extension occurs.  In the alternative to a reservation in the 

covenant deed, LMDP and the City may enter into a separately-recorded easement agreement to 

establish the LMDP Easement. 

3. Term of LMDP Easement.  The LMDP Easement shall run with the land and shall 

benefit LMDP and its successors and assigns until such time as the City determines, in its sole 

discretion, that the LMDP Conveyance Parcel is needed for future use by the City in connection 

with the South Worth Street Extension.  The City shall give nine (9) months notice of the 

termination of the LMDP Easement, which notice shall be recorded with the Oakland County 
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Register of Deeds, and the LMDP Easement shall automatically terminate and shall be of no further 

force or effect on the date that is nine (9) months from the date of such recording. 

4. Taxes, Maintenance and Repair of LMDP Conveyance Parcel.  LMDP shall be 

responsible for any and all taxes, maintenance and repair of the surface of any improvements now 

or hereafter existing within the LMDP Conveyance Parcel until such time as the LMDP Easement 

is terminated by the City.  Until such time as the LMDP Easement is terminated by the City, the 

City shall have no obligation to maintain and repair the surface of any improvements now or 

hereafter existing within the LMDP Conveyance Parcel or to contribute to the cost thereof, and 

such improvements shall be maintained by LMDP as required by all federal, state, local laws and 

policies of the City. 

5. Insurance and Indemnification.  Until such time as the LMDP Easement is 

terminated by the City, LMDP shall, at its sole expense, obtain insurance as required herein.  All 

coverages shall be with insurance companies licensed and admitted to do business in the State of 

Michigan.  All coverages shall be with carriers acceptable to the City. 

A. Commercial General Liability Insurance:  Until such time as the LMDP Easement 
is terminated by the City, LMDP shall procure and maintain Commercial General 
Liability Insurance on an "Occurrence Basis" with limits of liability not less than 
$1,000,000 per occurrence combined single limit, Personal Injury, Bodily Injury 
and Property Damage.  Coverage shall include the following extensions: (A) 
Contractual Liability; (B) Products and Completed Operations; (C) Independent 
Contractors Coverage; (D) Broad Form General Liability Extensions or equivalent; 
and (E) Deletion of all Explosion, Collapse and Underground (XCU) Exclusions, 
if applicable. 

B. Additional Insured:  The Commercial General Liability Insurance, as described 
above, shall include an endorsement stating the following shall be Additional 
Insureds:  The City of Birmingham, including all elected and appointed officials, 
all employee and volunteers, all boards, commissions and/or authorities and board 
members, including employees and volunteers thereof.  This coverage shall be 
primary to any other coverage that may be available to the additional insured, 
without regard to any other available coverage by primary, contributing or excess. 
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C. Cancellation Notice:  The Commercial General Liability Insurance, as described 
above, shall include an endorsement stating the following:  "Thirty (30) days' 
Advance Written Notice of Cancellation or Non-Renewal shall be sent to: Finance 
Director, City of Birmingham, 151 Martin Street, P.O. Box 3001, Birmingham, 
Michigan 48012-3001." 

D. Proof of Insurance Coverage:  LMDP shall provide the City, at the time this 
Agreement is returned for execution, Certificates of Insurance and/or policies, 
acceptable to the City, as listed below. 

1) Two (2) copies of a Certificate of Insurance for Commercial General 
Liability Insurance; 

2) If so requested, Certified Copies of all policies mentioned above will be 
furnished. 

E. Coverage Expiration:  If any of the above coverages expire prior to such time as 
the LMDP Easement is terminated by the City, LMDP shall deliver renewal 
certificates and/or policies to the City at least (10) days prior to the expiration date. 

F. Maintaining Insurance:  Upon failure of LMDP to obtain or maintain such 
insurance coverage until such time as the LMDP Easement is terminated by the 
City, the City may, at its option, purchase such coverage and invoice LMDP for the 
cost of obtaining such coverage.  In obtaining such coverage, the City shall have no 
obligation to procure the most cost-effective coverage but may contract with any 
insurer for such coverage. 

Further, indemnification shall be provided as follows: 

To the fullest extent permitted by law, LMDP agrees to be responsible for any liability, 

defend, pay on behalf of, indemnify, and hold harmless the City, its elected and appointed officials, 

employees and volunteers and others working on behalf of the City, against any and all claims, 

demands, suits, or loss, including all costs and reasonable attorney fees connected therewith, and 

for any damages which may be asserted, claimed or recovered against or from and the City, its 

elected and appointed officials, employees, volunteers or others working on behalf of the City, by 

reason of personal injury, including bodily injury and death and/or property damage, including 

loss of use thereof, which arises out of or is in any way connected or associated with this 

Agreement.  Such responsibility shall not be construed as liability for damage caused by or 
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resulting from the sole act or omission of its elected or appointed officials, employees, volunteers 

or others working on behalf of the City. 

6. Responsibilities of the City.  At such time as the LMDP Easement is terminated, 

the City shall provide assurances to LMDP or its successors in interest that: 

a) Nonconformance.  In the event that City uses the LMDP Conveyance Parcel in 

connection with development of the South Worth Street Extension and as a result of the 

City’s use of said easement, creates a nonconformance of the combined Woodward Parcel 

and Haynes Parcel (and not created by LMDP), then the City shall not claim 

noncompliance by LMDP to the then-existing City codes or ordinances, including, but not 

limited to, the City's Zoning Ordinance. 

b) Restore Property.  The City, in performing any work with respect to the use of the 

LMDP Conveyance Parcel by the City in connection with the South Worth Street 

Extension, agrees that it shall be responsible to restore the combined Woodward Parcel and 

Haynes Parcel in like manner to the then-existing conditions, with the exception of 

restoring the lost striped surface parking spaces in the parking lot. 

c) Parking Loss.  The City understands and agrees that implementing the South Worth 

Street Extension will result in the loss of parking to LMDP.  Any diminishment of the total 

number of parking spots from that total number shall be made up by the City.  This parking 

loss is currently estimated at 24 parking spaces.  The City shall make up for any loss of 

parking through such agreeable means as: on street permit parking, or providing permit 

parking in any available deck which may hereafter be constructed.  The total current 

parking on the Woodward Parcel and the Haynes Parcel is 64 parking spaces.  Any loss of 
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parking made up for by the City pursuant to this provision must be located within the 

southern portion of the Triangle District. 

ARTICLE III 
MISCELLANEOUS 

1. Arbitration.  Any controversy or claim arising out of or relating to this Agreement, 

or the breach thereof, shall be settled either by commencement of a suit in Oakland County Circuit 

Court, the 48th District Court or by arbitration.  If both parties elect to have the dispute resolved 

by arbitration, it shall be settled pursuant to Chapter 50 of the Revised Judicature Act for the State 

of Michigan and administered by the American Arbitration Association with one arbitrator being 

used or three arbitrators in the event any party's claim exceeds $1,000,000.  Each party shall bear 

its own costs and expenses and an equal share of the arbitrator's and administrative fees of 

arbitration.  Such arbitration shall take place in Oakland County, Michigan, and shall qualify as 

statutory arbitration pursuant to MCL §600.5001 et. seq., and the Oakland County Circuit Court 

or any court having jurisdiction shall render judgment upon the award of the arbitrator made 

pursuant to this Agreement.  In the event that the parties elect not to have the matter in dispute 

arbitrated, any dispute between the parties may be resolved by the filing of a suit in the Oakland 

County Circuit Court or the 48th District Court. 

2. Successors and Assigns.  This Agreement shall be binding upon and shall inure to 

the benefit of LMDP and the City and their respective successors and assigns. 

3. Notices.  Any notice required or permitted to be given under this Agreement shall 

be in writing and shall be sent by registered or certified U.S. Mail or by Federal Express or other 

nationally recognized overnight delivery service to the party entitled to receive the same at the 

address as stated hereafter or such alternative address as may be furnished by either party to the 

other in the future.  Copies of such notices shall be addressed as follows: 
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If to the City: City of Birmingham 
151 Martin Street, P.O. Box 3001 
Birmingham, Michigan 48012-3001 
Attention:  Tom Markus, City Manager 

AND 

Beier Howlett, P.C. 
3001 West Big Beaver Road, Suite 200 
Troy, Michigan 48084 
Attention:  Mary Kucharek 

If to LMDP: Lavery Michigan Dealership Properties No. 1, LLC 
440 Lake Park Drive 
Birmingham, Michigan 48009 
Attention:  Frederick A. Lavery, Jr. 

AND 

Clark Hill PLC 
500 Woodward Avenue, Suite 3500 
Detroit, Michigan 48226 
Attention:  Stuart M. Schwartz 

4. Governing Law.  This Agreement shall be governed by and construed exclusively 

in accordance with the laws of the State of Michigan. 

[Remainder of page intentionally left blank 
signatures on following pages.]



SIGNATURE PAGE TO AGREEMENT 
BY AND BETWEEN LAVERY MICHIGAN DEALERSHIP 

PROPERTIES NO. 1, LLC AND THE CITY OF BIRMINGHAM 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective 

Date. 

LAVERY MICHIGAN DEALERSHIP 
PROPERTIES NO. 1, LLC, a Michigan limited 
liability company 

By:  
Frederick A. Lavery, Jr., Member 
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BY AND BETWEEN LAVERY MICHIGAN DEALERSHIP 

PROPERTIES NO. 1, LLC AND THE CITY OF BIRMINGHAM 
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CITY OF BIRMINGHAM, a Michigan 
municipal corporation 

By:  
Pierre Boutros, Mayer 

By:  
Alexandria Bingham, Clerk 
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Exhibit A to Agreement 

Legal Description 

Land situated in the City of Birmingham, Oakland County, Michigan, more particularly described 
as: 

Woodward Parcel 

Lot 3 of "Bowers Addition", according to the plat thereof recorded in Liber 8 of Plats, Page 26, 
Oakland County Records, except that part taken for highway; also together with: 

All of Lots 4 and 5 of "Bowers Addition", according to the plat thereof recorded in Liber 8 of Plats, 
Page 26, Oakland County Records; also together with: 

Lot 6 of "Bowers Addition", according to the plat thereof recorded in Liber 8 of Plats, Page 26, 
Oakland County Records, except the Easterly part, beginning at the Northeast Lot corner; thence 
West 1.35 feet along the Lot line; thence Southerly 65.50 feet parallel to the East Lot line; thence 
South 52.89 feet to the Southeast Lot corner; thence Northerly along said Lot line to the beginning. 

Commonly known as 835 and 845 Haynes Street 
Tax Parcel No. 19-36-281-022 

Haynes Parcel 

Town 2 North, Range 10 East, Section 36, BOWERS ADDITION SUBDIVISION, as recorded in 
Liber 8, Page 26 of Plats, Oakland County Records. Easterly part of Lot 6 beginning at Northeast 
lot corner, thence Westerly 1.35 feet along North lot line, thence South 01 degrees 00 minutes 00 
seconds West 65.50 feet parallel to East lot line, thence Southeasterly 52.89 feet to Southeast lot 
corner, thence Northerly 118.42 feet along East lot line to beginning, also all of Lots 7, 8 and 9, 
also Westerly part of Lot 10 measures 10.14 feet along North lot line and 10.58 feet along South 
lot line. 

Commonly known as 907 and 911 Haynes Street 
Tax Parcel No. 19-36-281-030 



MEMORANDUM 
Planning Department 

DATE: March 22nd, 2021 

TO: Tom Markus, City Manager 

FROM: Brooks Cowan, City Planner 

APPROVED: Jana Ecker, Planning Director 

SUBJECT: Lot Combination of 34350 Woodward Avenue and 907-911 
Haynes Street, Parcel # 19-36-281-022 - T2N, R10E, SEC 36 
BOWERS ADD LOT 3 EXC THAT PART TAKEN FOR HWY, ALL OF 
LOTS 4 & 5, ALSO LOT 6 EXC ELY PART BEG AT NE LOT COR, TH W 
1.35 FT ALG N LOT LINE, TH SLY 65.50 FT PARA TO E LOT LINE, 
TH SELY 52.89 FT TO SE LOT COR, TH NLY ALG LOT LINE TO BEG 
and Parcel # 19-36-281-030 –  T2N, R10E, SEC 36 BOWERS ADD 
ELY PART OF LOT 6 BEG AT NE LOT COR, TH WLY 1.35 FT ALG N 
LOT LINE, TH S 01-00-00 W 65.50 FT PARA TO E LOT LINE, TH 
SELY 52.89 FT TO SE LOT COR, TH NLY 118.42 FT ALG E LOT LINE 
TO BEG, ALSO ALL OF LOTS 7, 8 & 9, ALSO WLY PART OF LOT 10 
MEAS 10.14 FT ALG N LOT LINE & 10.58 FT ALG S LOT LINE 

INTRODUCTION: 
The owner of 34350 Woodward Avenue and 907-911 Haynes Street is seeking approval for a lot 
combination of two parcels into one in order to accommodate additional parking for the Fred 
Lavery Porsche Dealership. Auto sales agencies and auto show rooms within the Triangle District’s 
MU-5 and MU-7 Zone require a Special Land Use Permit (SLUP) which the applicant obtained on 
November 8th, 2010 for the 34350 Woodward parcel only. 

BACKGROUND: 
On January 22nd, 2021, the applicant appeared before City Commission for lot combination review. 
Expanding the use of an auto sales agencies in the Triangle Overlay requires SLUP approval and 
requires the property to be brought into conformity with the Triangle Overlay zoning standards. 
At the time, the applicant had yet to obtain SLUP approval for the expansion, the proposed site 
plan for the lot combination did not conform with the Triangle Overlay zoning standards, and the 
applicant had yet to obtain the necessary variances to address the non-conformities created by 
the proposed site plan for the lot combination. 

The Planning Division suggested postponement of the proposed lot combination due to the non-
conformities created by the lot combination and the required variances which had yet to be sorted 
out by the Planning Board, City Commission, and Board of Zoning Appeals. Postponement was 
also suggested because the applicant had indicated an interest in reaching an agreement with 
the City to meet the Worth Street extension recommendations of the Triangle District Plan, though 



the suggested terms of the agreement by the applicant had yet to be finalized and staff had 
raised a number of issues with proposals in the applicant’s suggested agreement. 

The City Commission postponed a decision for the applicant’s lot combination after review and 
discussion of the lot combination requirements, the recommendations in the Triangle District Plan, 
and the suggested agreement from the applicant for the Worth Street extension. City staff was 
then directed to work with the applicant and attempt to reach an agreement that is amenable for 
both parties involved. 

Since then, City staff has had a number of discussions with the applicant regarding the lot 
combination, however both sides have yet to reach amenable terms with which staff would be 
comfortable moving forward. 

LEGAL REVIEW:  
The City Attorney is in the process of working with the applicant and reviewing terms of 
agreement for the proposed Worth Street extension. 

FISCAL IMPACT:  
The lot combination may have a fiscal impact if the City chooses to pursue the Worth Street 
extension as recommended in the Triangle District Plan. 

PUBLIC COMMUNICATIONS: 
Prior to the application being considered by the City Commission, the City Clerk’s office will send 
out notices to all property owners and tenants within 300 feet of both 34350 Woodward Avenue 
and 907-911 Haynes Street seeking public comment on the proposal.   

SUMMARY: 
The Planning Division finds that the proposed lot combination is not consistent with the Zoning 
Ordinance, nor the applicable Master Plan for the Triangle District due to the expansion of a 
surface parking lot. The applicant has indicated an interest in reaching an agreement with the 
City for the Worth Street extension, however City staff have yet to reach amicable terms with the 
applicant. Lot combination approval is not recommended at this time.   

City staff also recommends that the City Commission consider discussing their interest in 
pursuing the Worth Street extension recommendations from the Triangle District. If the City
Commission finds that the recommendations of the Worth Street extension should be pursued, 
it is recommended that some direction be provided to the applicant and the Planning Board for 
consideration if the applicant chooses to pursue their Special Land Use Permit.  

ATTACHMENTS: 
 January 22nd, 2021 Memo with Lot Combination Summary
 Proposed Site Plan (Initial)
 Proposed Lot Combination Agreement from applicant
 Letter to Planning Department and Commission from applicant dated 12.17.2020
 Application
 Letter to the City dated 08.27.2020
 Proof of ownership
 Registered Land Surveys



 Relevant Planning Board and City Commission minutes for prior SLUP hearings from 2010, 
2016, and 2020 related to 34350 Woodward (Formerly 835 Haynes Street) 

 
SUGGESTED ACTION: 
To postpone the proposed lot combination hearing and direct City staff to continue to work with 
the applicant on a mutually acceptable agreement for future review by the City Commission. 
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MEMORANDUM 
Planning Department 

DATE: January 25th, 2021 

TO: Thomas Markus, City Manager 

FROM: Brooks Cowan, City Planner 

APPROVED: Jana Ecker, Planning Director 

SUBJECT: Revised Report and Draft Agreement - Lot Combination of 34350 
Woodward Avenue and 907-911 Haynes Street, Parcel # 19-36-
281-022 - T2N, R10E, SEC 36 BOWERS ADD LOT 3 EXC THAT PART 
TAKEN FOR HWY, ALL OF LOTS 4 & 5, ALSO LOT 6 EXC ELY PART 
BEG AT NE LOT COR, TH W 1.35 FT ALG N LOT LINE, TH SLY 65.50 
FT PARA TO E LOT LINE, TH SELY 52.89 FT TO SE LOT COR, TH NLY 
ALG LOT LINE TO BEG and Parcel # 19-36-281-030 –  T2N, R10E, 
SEC 36 BOWERS ADD ELY PART OF LOT 6 BEG AT NE LOT COR, TH 
WLY 1.35 FT ALG N LOT LINE, TH S 01-00-00 W 65.50 FT PARA TO 
E LOT LINE, TH SELY 52.89 FT TO SE LOT COR, TH NLY 118.42 FT 
ALG E LOT LINE TO BEG, ALSO ALL OF LOTS 7, 8 & 9, ALSO WLY 
PART OF LOT 10 MEAS 10.14 FT ALG N LOT LINE & 10.58 FT ALG 
S LOT LINE 

INTRODUCTION: 
The owner of 34350 Woodward Avenue and 907-911 Haynes Street is seeking approval for a lot 
combination of two parcels into one in order to accommodate additional parking for the Fred 
Lavery Porsche Dealership. Auto sales agencies and auto show rooms within the MU-5 and MU-7 
Zone require a Special Land Use Permit (SLUP), which the applicant obtained November 8th, 2010 
for the 34350 Woodward parcel only. 

On December 21st, 2020, the applicant requested that the item be postponed in order to allow 
the City Commission more time to review information submitted by the applicant, and to allow 
time for the applicant to meet with the City Manager to work towards reaching an agreement 
with the City. After meeting with the City to discuss issues with the lot combination and the intent 
of the Triangle District Plan, the applicant has proposed an agreement with the City which is 
attached for your review.  

The proposed agreement involves a number of conditions, the most relevant being that the 
applicant has proposed to convey 60 feet of the easternmost portion of the 907-911 Haynes 
property to the City in exchange for the City granting approval of the lot combination AND 
conveying the portion of Elm Street on the west side of the Porsche dealership to the applicant, 
with the City being required to pay for all pavement removal and relocation of utilities within this 
portion of Elm Street. A draft of the proposed agreement proffered by the applicant was forward 
to the City Attorney, as well as the Engineering and Planning Departments for review and 
consideration.  City staff have reviewed the proposed agreement and have identified a 
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number of issues that require further discussion and direction from the City 
Commission.  A full report of these issues is included below following the summary of 
the lot combination requirements. 

BACKGROUND: 
The subject properties are located on the northeast corner of the intersection at Haynes Street, 
Elm Street, and Woodward Avenue. The Fred Lavery Porshe Dealership is located at 34350 
Woodward while a two story commercial building is located at 907-911 Haynes Street. The 
applicant is proposing to combine the two parcels, demolish the current building at 907-911 
Haynes, and expand the surface parking lot to accommodate more parking and display space for 
the Fred Lavery Porsche dealership. Auto sales agencies and auto show rooms within the MU-5 
and MU-7 Zone require a Special Land Use Permit (SLUP), which the applicant obtained November 
8th, 2010 for the 34350 Woodward parcel only. The applicant has yet to obtain SLUP 
approval for the proposed expansion of the auto sales agency.  

In 2016, the applicant received a temporary SLUP amendment to use the 907-911 Haynes 
property as an office for the Porsche sales and management team for one year while renovations 
were made to the Porsche dealership at 34350 Woodward. Conditions of approval were that the 
applicant could not have cars for sale parked on 907-911 Haynes Street and that the applicant 
provide proof of adequate parking lot landscaping. On January 22nd, 2020, the applicant appeared 
before the Planning Board for a SLUP amendment which included the proposed lot combination 
for expanding the parking lot for auto sales, but no motion was finalized due to the applicant 
withdrawing their application during the meeting. 

At this time, the applicant has submitted an application for a lot combination and has requested 
to appear before the City Commission for a decision on the proposed lot combination prior to 
appearing before the Planning Board for a review and recommendation on the site plan and SLUP. 
As noted above, the applicant has now proposed an agreement with the City in an 
attempt to meet the recommendations of the Triangle District Plan and obtain lot 
combination approval.    

The Combination of Land Parcels Ordinance (Chapter 102, Section 102-83) requires that the 
following standards be met for approval of a lot combination. 

(1) The Combination will result in lots or parcels of land consistent with the character of the area 
where the property is located, Chapter 126 of this Code for the zone district in which the 
property is located, and all applicable master land use plans. 

In regards to character of the area, the property is located within the City’s Triangle 
District. The area is surrounded by a variety of uses and buildings ranging from one story 
to five stories in height which are mostly surrounded by surface parking. 

In regards to zoning, 34350 Woodward is zoned MU-7 in the Triangle Overlay District 
while 907-911 Haynes Street is zoned MU-5. Both parcels are zoned B-2 in the underlying 
Zoning District. As previously mentioned, auto sales and auto showrooms are permitted 
with approval of a Special Land Use Permit in the MU-5 and MU-7 Zones. The subject 
property’s SLUP application in 2010 was for one parcel only at 34350 Woodward and 
expanding the auto sales and auto showroom use requires a SLUP amendment. The 
applicant appeared before the Planning Board on January 22nd, 2020 for a 
SLUP amendment to expand the auto showroom use, but withdrew their 
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application during the meeting. Therefore, the applicant has yet to obtain 
SLUP approval to expand the use of the auto show room and auto sales. 
 
Article 3, Section 3.06(A)(3) of the Zoning Ordinance states that “Any expansion to an 
existing use or building that requires site plan approval from the Planning Board shall be 
subject to the requirements of the Triangle Overlay District and shall be brought into 
compliance with the requirements of the Triangle Overlay District.”  No changes to the 
building footprint for the Fred Lavery Porsche Dealership have been proposed. 
Therefore, it does not appear that the proposed site plan complies with the 
requirements of Triangle Overlay District.  
 
In regards to front yard and building frontage requirements for the Triangle Overlay District, 
the MU-5 and MU-7 Zones require that the building façade be built within 5 feet of the frontage 
line for a minimum of 75% of the street frontage length. The proposed lot combination does 
not indicate a building with a front setback within 5 feet for 75% of the street frontage along 
Elm and Haynes. Therefore the proposed site that would be created by the lot 
combination does not satisfy the front yard and building frontage standards and 
thus is not compliant with the Triangle Overlay District requirements. 
 
In regards to building height requirements for the Triangle Overlay District, the MU-5 and MU-
7 Zones require a minimum of three stories for building height. The proposed lot 
combination indicates a one story building with surface parking only, and therefore 
does not satisfy the minimum building height standards and thus is not in 
compliance with the Triangle Overlay District requirements.  
 
In regards to the placement of the building and parking, Article 3.06(G)(1)(b) requires that 
corner lots have the building located at the corner of the lot adjacent to the intersection, and 
that no more than 60 feet of the frontage be occupied by parking. The proposed lot 
combination does not indicate a building at the corner of the lot adjacent to the intersection, 
nor does the proposed lot combination indicate 60 feet or less of parking along the frontage 
line. Therefore, the proposed site that would be created by the lot combination does 
not satisfy the parking and building requirements of the Triangle Overlay District. 
 
In regards to applicable Master Plans, the Triangle District Plan recommends infill development 
and redevelopment while advocating for an increase in building density to replace the large 
surface parking areas that currently exist. The applicant’s lot combination is proposed 
for the purpose of expanding surface parking which does not align with the 
recommendations of the Triangle District Plan.  
 
It is also of note that the Triangle District Plan recommends that Worth Street be 
realigned to connect Bowers Street to the proposed Worth Plaza to improve 
connectivity within the Triangle District as pictured below in Figure 1, which the 
proposed site plan does not accommodate. The Triangle District Plan recommends the 
realignment of Worth Street through the rear of the Walgreens parking lot as well as through 
the subject properties located between Haynes and Bowers included in the proposed lot 
combination.  
 
In 2012, the City approved a donation of land from Walgreens to the City along Worth Street 
as a condition of their SLUP approval in order to work towards the recommendations to create  
Worth Plaza and realign Worth Street as recommended in the Triangle District Plan. The 
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proposed lot combination and request for site plan changes and an expansion of the SLUP at 
34350 Woodward to include 907-911 Haynes provides an opportunity for the City to reach a 
similar agreement with the current applicant during the SLUP and lot combination process to 
continue the Worth Street realignment and extension north of the triangular City-owned 
property donated by Walgreens as a condition of their prior SLUP approval. 
 

 Figure 1: Triangle District Urban Design Plan 

 
 

In regards to the Draft Master Plan which is currently under review, the plan makes no mention 
of extending Worth Street from Haynes to Bowers, however the renderings related to the 
proposed Haynes Square in the Draft Master Plan and connection to Worth Plaza suggest an 
infill of commercial space instead of a road extension at the applicant’s site.  
 
Accordingly, the lot combination proposal does not meet the requirements of #1. 
 

(2) All residential lots formed as a result of a combination shall be a maximum width of no 

Worth Plaza: 
Triangle District Plan 
Recommendation 

Worth Street Realignment: 
Triangle District Plan 
Recommendation 

Subject Sites 
(Approximate) 
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more than twice the average lot width of all lots in the same zone district within 300 feet 
on the same street.  
 
The proposed combination is commercial, not residential, therefore this 
requirement is not applicable. 
 

(3) All residential lots formed as a result of a combination shall be a maximum area of no more 
than twice the average lot area of all lots in the same zone district within 300 feet on the same 
street.  
 
The proposed combination is commercial, not residential, therefore this 
requirement is not applicable. 

 
(4) The combination will result in building envelopes on the combined parcels that will allow 

for the placement of buildings and structures in a manner consistent with the existing 
rhythm and pattern of development within 500 feet in all directions in the same zone 
district.  
 
The Triangle District has a variety of buildings types ranging in height and size, many of 
which are surrounded by large surface parking lots. Given the existing conditions of 
the lower Triangle District, the proposed lot combination and building envelope 
appear to meet this requirement. 

 
(5) Any due or unpaid taxes or special assessments upon the property have been paid in full. 

 
There are no outstanding taxes due on this property. The proposal meets this 
requirement. 
 

(6) The combination will not adversely affect the interest of the public or the abutting property 
owners. In making this determination, the City Commission shall consider, but not be 
limited to the following: 
 
a.) The location of proposed buildings or structures, the location and nature of vehicular 

ingress or egress so that the use or appropriate development of adjacent land or 
buildings will not be hindered, nor the value thereof impaired. 
 
Based upon the initial lot combination application submitted, the proposed site plan 
does not appear to have a significant impact on vehicular ingress and egress, the 
development of adjacent buildings, or hinder the value of adjacent properties.  
 
However, the agreement now proffered by the applicant appears to have a significant 
impact on vehicular ingress and egress if approved, as it proposes vacating the 
southern portion of Elm Street for private commercial development. The portion of 
Elm Street that the applicant suggests the City transfer to private ownership is the 
existing roadway that allows northbound traffic on Woodward to continue north on 
Elm Street, and allows southbound traffic on Elm Street to turn onto northbound 
Woodward Avenue. The proposed agreement also proposes that the applicant convey 
a portion of the 907 – 911 Haynes parcel to the City to provide an opportunity for the 
City to extend Worth Street to Bowers Street in the future, which may have a 
significant impact on the ingress and egress to the property and have a significant 
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impact on the use, development and value of adjacent properties. Given the 
beginning stage of the applicant’s proposal and the lack of adequate review 
for the SLUP by appropriate reviewing bodies, including the Engineering 
Department, the Planning Board, and the City Commission, it is yet to be 
determined whether the proposed agreement satisfies this requirement. 
 

b.) The effect of the proposed combination upon any floodplain areas, wetlands and other 
natural features and the ability of the applicant to develop a buildable site on the 
resulting parcel without unreasonable disturbances of such natural features.  
 
The property is not located in a floodpain or wetlands, nor adjacent to a 
floodplain or wetlands. 
 

c.) The location, size, density and site layout of any proposed structures or buildings as 
they may impact an adequate supply of light and air to adjacent properties and the 
capacity of essential public facilities such as police and fire protection, drainage 
structures, municipal sanitary sewer and water, and refuse disposal. 
 
The initial lot combination application submitted does not appear to impact the supply 
of light and air to adjacent properties or the ability of the City to provide essential 
services. However, the lot combination agreement proposed by the applicant appears 
to have a significant impact on drainage structures, municipal sanitary sewer and 
water, and refuse disposal. The Engineering Deparment has indicated that there are 
a number of utilities located below the proposed conveyance parcel on the southern 
portion of Elm Street which the applicant wishes to obtain ownership of in their 
proposed lot combination agreement.  Article III, Section 2 of the proposed agreement 
requires that the City give the applicant the area on South Elm Street west of the 
Porshe dealership, and that the City be solely responsible for costs related to removing 
all pavement from the road and relocating all utlities above and below the subject 
area. The Engineering Department has indicated this would be very expensive for the 
City to do so. Therefore, the proposed agreement does not appear to satisfy 
this requirement. 
 

Based on the discussion at the City Commission meeting on December 21, 2020, the applicant 
has proposed to convey the easternmost 60 feet of the 907-911 Haynes Street property to the 
City in order to obtain approval for the lot combination and satisfy recommendations of the 
Triangle District Plan for the Worth Street extension. Conditions of this agreement include but are 
not limited to the the City approving the proposed lot combination, the City conveying the area 
of South Elm Street adjacent to the Porsche dealership to the applicant, and the City paying for 
removal of concrete and relocation of utilties above and below the subject area of South Elm 
Street. The applicant would gain additional commercial space in the MU-7 Zone if the South Elm 
Street conveyance parcel is approved.  City staff have identified several issues with the numerous 
conditions of the agreement proposed by the applicant at this time. 
 
By conveying the easternmost 60 feet of the 907-911 Haynes Street property, the applicant offers 
the possibilty of Worth Street being re-routed through the current Walgreens parking lot and 
through the subject property on the north of Haynes Street. The Triangle District Plan 
recommends that Worth Street shift to the west in order to create more room for the triangular 
shaped Worth Plaza. Approval of this agreement would not complete the Worth Street extension 
though, as an agreement would still have to be reached with the owner(s) north of the subject 
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property facing Bowers Street. Related parcels for the proposed lot combination are outlined in 
the illustration below. An image of the Triangle District Plan land use recommendations has also 
been included below for reference of the Worth Street extension recommendation.  
 
Figure 2: Subject parcels highlighted below are areas involved in the proposed lot combination 
agreement and future Worth Street extension to Bowers Street 

 
 

Figure 3: Triangle District Urban Design Plan 
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With regards to the proposed agreement offered by the applicant, City staff have raised a number of 
issues with the conditions of approval included in the agreement. Such issues include, but are not 
limited to, the following: 

 
 The agreement proposes a lot combination approval before the subject properties 

obtain the necessary SLUP approval from the City Commission and the necessary 
variances from the Board of Zoning Appeals to accommodate additional surface parking 
for an auto show room use (Agreement Recitals H & I). 

o City staff recommends the applicant obtain a recommendation from 
the Planning Board on the site plan changes and SLUP and the 
necessary variances from the Board of Zoning Appeals prior to the City 
Commission making a decision on the requested lot combination. 

 
 The agreement proposes that the applicant will pursue SLUP approval and necesssary 

variances if the lot combination is approved, but that the proposed agreement will 
automatically terminate if the SLUP approval and necessary variances have not been 
granted within 6 months of the agreement approval, leaving the lot combination 
approval in place. 

o The proposed changes for South Elm Street and the impact of the 
proposal for the Worth Street extension will involve extensive research 
from the Engineering Department and traffic consultants, and may 
require a number of public meetings for review and public input before 
a final recommendation and approval may be granted. City staff does 
not recommend a decision on the requested lot combination until all of 
the relevant details can be resolved and noted on detailed and specific 
plans to be attached as an exhibit to the agreement, to be considered 
as a condition of the lot combination approval.   

 
 The City has yet to determine if the proposed conveyance of the easternmost 60 feet 

of the 907-911 Haynes property provides adequate width for a road extension 
(Agreement Article II, Section 1).  

o Additional research and design work must be completed by both the 
Engineering Department and the City’s traffic engineering consultants 
to determine if the 60’ proposed will align with the piece of property to 
the south donated to the City by Walgreens, and whether it will be of 
a sufficient size.  City staff does not recommend approval of the 
proposed agreement or lot split until this work has been completed 
and can be reviewed by City staff and the City Commission. 

 
 The agreement proposes that the described portion of the South Elm Street area is to 

be conveyed by the City to the applicant, with the City to cover all costs and expenses 
related to the removal of the conveyance parcel pavement, the removal and/or 
relocation of all underground and overhead utilities, and restoration of any disturbed 
areas during such work (Article III, Section 2).  

o The Engineering Department has noted that there are large sewers 
and a number of utilities on the Elm Street parcel that would have to 
be re-routed if agreed upon and that relocating these utilities would be 
quite costly for the City.  Additional research and design work must  be 
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completed to determine the cost to the City.  City staff does not 
recommend approval of the proposed agreement or lot split until this 
work has been completed and can be reviewed by City staff and the 
City Commission.  

 
 The agreement proposes that if any non-conformities are created by the vacation of 

South Elm Street or the City’s use of the conveyance parcel proposed on 907-911 
Haynes Street, any such non-conformities for the use or development of the use shall 
be waived by the City (Article 3, Section 6(a)). 

o City staff does not recommend waivers of any non-conformities so 
created, but rather recommends review and approval of any non-
conformities by the Board of Zoning Appeals as required by the City 
Code. 

 
 The agreement proposes that any loss of parking spots on the applicant’s property 

created by the Worth Street extension shall be made up by the City through such 
agreeable means as on-street permit parking or providing permit parking in any 
available deck which may hereafter be constructed (Article 3, Section 6(c)).  

o The City has not committed to the construction of any new public 
parking structures in the Triangle District at this time, nor should the 
City support the expansion of surface parking in the Triangle District 
which is specifically discouraged by the Triangle District Plan. 

 
 
LEGAL REVIEW:  
The City Attorney has reviewed the lot combination application, as well as the proposed 
agreement for an exchange of conveyance parcels and raised a number of issues. The lot 
combination agreement proposed by the applicant does not appear to benefit the long term goals 
of the City. 
 
FISCAL IMPACT:  
The proposed agreement from the applicant for the lot combination indicates that the City would 
be responsible to cover all costs and expenses related to the removal of pavement, as well as 
relocation of all underground and overhead utilities within the South Elm Street area proposed to 
be conveyed by the City to the applicant. Removing pavement and relocating all underground 
and overhead utilities for the subject area on South Elm Street would be very costly to the City. 
 
PUBLIC COMMUNICATIONS: 
Prior to the lot combination application being considered by the City Commission, the City Clerk’s 
office sent out notices to all property owners and tenants within 300 feet of both 34350 Woodward 
Avenue and 907-911 Haynes Street seeking public comment on the proposal.   
 
SUMMARY: 
The Planning Division finds that the proposed lot combination for the purposed of demolishing a 
building to expand the surface parking area for Porsche is not consistent with the Zoning 
Ordinance, nor the applicable Master Plan for the Triangle District.  The applicant has proposed 
an agreement with the City for a lot combination approval which attempts to satisfy the Worth 
Street extension recommendation of the Triangle District Plan, however City staff have raised a 
number of issues with the terms and conditions in the proposed agreement.  Accordingly, direction 
from the City Commission is sought on each of the issues raised to continue the negotiation 
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process.  In addition, direction from the City Commission is sought on the order of proceedings 
given the complicated and interwoven nature of the site plan changes, the SLUP amendment, lot 
combination and variances required.  The City Commission may wish to postpone the lot 
combination hearing until the applicant goes through the SLUP Amendment process with the 
Planning Board and City Commission. Doing so would include more in depth review of the Zoning 
Ordinance and Triangle District Plan, allow all variances required from the Board of Zoning 
Appeals to be identified, and permit more public input related to the site plan changes and 
proposed exchange of property. 

ATTACHMENTS: 
 Proposed Site Plan
 Proposed Lot Combination Agreement from applicant
 Letter to Planning Department and Commission from applicant dated 12.17.2020
 Staff Report to Planning Board for SLUP Amendment
 Application for Lot Combination and Letter to the City dated 08.27.2020
 Proof of ownership
 Registered Land Surveys
 Relevant Planning Board and City Commission minutes for prior SLUP hearings from 2010,

2016, and 2020 related to 34350 Woodward (Formerly 835 Haynes Street)

SUGGESTED ACTION: 
To deny the proposed lot combination of 34350 Woodward and 907-911 Haynes, parcel # 19-36-
281-022 and parcel #19-36-281-030, as the resulting parcel would not be consistent with the 
requirements for the MU-5 and MU-7 Zones, nor consistent with the recommendations in the 
Triangle District Plan. 

OR 

To postpose the proposed lot combination hearing and direct City staff and the City Attorney to 
continue negotiations with the applicant based on the issues noted and to return with detailed 
plans on any property to be conveyed, including details and estimated costs to remove or reroute 
any utilities, specific dimensions of the parcel proposed as a result of the lot combination, and 
any other details needed to evaluate the terms and conditions offered by the applicant; 

AND / OR 

To postpone the proposed lot combination hearing and direct the applicant to first go through 
the site plan and SLUP amendment process at the Planning Board to obtain a recommendation 
from the board on expanding surface parking and the use of an auto sales agency within the MU-
7 and MU-5 zones and findings as to whether the requirements of the Zoning Ordinance and the 
Triangle District Plan have been met. 
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AGREEMENT 

THIS AGREEMENT (this "Agreement"), dated as of this _____ day of 

____________________, 2021 (the "Effective Date"), is made by and between Lavery 

Michigan Dealership Properties No. 1, LLC, a Michigan limited liability company 

("LMDP"), whose address is 440 Lake Park Drive, Birmingham, Michigan 48009, and the City 

of Birmingham, a Michigan municipal corporation (the "City"), whose address is 151 Martin 

Street, P.O. Box 3001, Birmingham, Michigan 48012-3001. 

RECITALS 

A. LMDP owns certain real property situated in the City of Birmingham, Oakland 

County, Michigan, being more particularly described on attached Exhibit A and identified as the 

"Woodward Parcel" and the "Haynes Parcel." 

B. The Woodward Parcel is situated to the west of and adjacent to the Haynes Parcel, 

is bounded by South Elm Street on the west and by Haynes Street on the south, and is zoned B2 

with MU-7 Triangle District Overlay.  The Haynes Parcel is bounded by the Woodward Parcel 

on the west and by Haynes Street on the south, and is zoned B2 with MU-5 Triangle District 

Overlay. 

C. Automotive show rooms and sales agencies are permitted uses under the current 

zoning of both the Woodward Parcel and the Haynes Parcel pursuant to a Special Land Use 

Permit. 

D. In 2010, LMDP received a Special Land Use Permit ("2010 SLUP") to operate a 

Porsche automotive dealership on the Woodward Parcel. 

E. The City approved an amendment to the 2010 SLUP to allow for the temporary 

use of the Haynes Parcel as an office for the Lavery Audi sales and management team during the 
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completion of renovations at the Lavery Audi automotive dealership located at 34602 Woodward 

Avenue, Birmingham, Michigan 48009 (the "Temporary SLUP Amendment," and together with 

the 2010 SLUP, the "SLUP"). 

F. LMDP desires to amend the site plan of the Woodward Parcel in combination 

with the Haynes Parcel to demolish the currently-existing building on the Haynes Parcel and to 

accommodate changes in Porche's dealership requirements that will impact both the Woodward 

Parcel and the Haynes Parcel (the "Amended Site Plan"). 

G. In advance of formal submittal to the City for approval of the Amended Site Plan, 

LMDP has applied to the City to combine the Woodward Parcel and the Haynes Parcel (the 

"Parcel Combination"). 

H. In the event that the Parcel Combination is approved, LMDP intends to proceed 

with formal submittal to the City for approval of the Amended Site Plan for related approval of a 

further amendment to the SLUP to incorporate the Haynes Parcel. 

I. LMDP and the City mutually agree that the approval of the Parcel Combination, 

the Amended Site Plan (including any necessary variances) and the further amendment to the 

SLUP are in the best interest of both parties and, while the City cannot commit to such approvals 

outside of the formal procedures prescribed therefor, LMDP and the City desire to enter into this 

Agreement for the purpose of evidencing certain agreements and understandings between the 

parties should formal approval of the Parcel Combination, the Amended Site Plan and the further 

amendment to the SLUP be issued by the City. 

NOW, THEREFORE, for One Dollar ($1.00) and other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, LMDP and the 

City hereby agree as follows: 
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ARTICLE I 
INCORPORATION OF RECITALS; CONTINGENT AGREEMENT 

1. Incorporation of Recitals.  The Recitals to this Agreement are fully incorporated 

in this Agreement by this reference thereto with the same force and effect as though restated in 

this Agreement. 

2. Contingent Agreement.  This Agreement, and the obligations of LMDP and the 

City hereunder, are fully contingent upon formal approval by the City of the Parcel Combination, 

the Amended Site Plan (including any necessary variances) and the further amendment to the 

SLUP (collectively, the "Contingencies").  This Agreement shall automatically terminate and 

shall be of no further force or effect if the Contingencies have not been satisfied within six (6) 

months after the Effective Date.  The City agrees to reasonably cooperate with LMDP in causing 

the Contingencies to be timely satisfied in a mutually-agreeable manner. 

ARTICLE II 
CONVEYANCE OF PROPERTY FROM LMDP TO THE CITY 

1. Conveyance from LMDP.  Within a reasonable period of time after the 

satisfaction of all of the Contingencies, LMDP shall convey by quit claim deed to the City a 

certain parcel of real property, which shall be more particularly described by surveyed legal 

description at or prior to the time of conveyance, but which shall generally consist of the easterly 

sixty (60) feet of the Haynes Parcel (the "LMDP Conveyance Parcel"), for the future use by the 

City in connection with the northerly extension of South Worth Street from Haynes Street to 

Bowers Street (the "South Worth Street Extension").  LMDP and the City shall cooperate with 

each other as necessary to effect any parcel division that may be required to allow for the 

conveyance of the LMDP Conveyance Parcel to the City as a separate and distinct parcel. 
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2. Reservation of LMDP Easement.  The quit claim deed from LMDP to the City 

shall contain language reserving an exclusive, limited easement (the "LMDP Easement") in favor 

of LMDP and its successors and assigns, including successors-in-title to all or any portion of the 

combined Woodward Parcel and Haynes Parcel, over the surface of the LMDP Conveyance 

Parcel for purposes of providing parking for the combined Woodward Parcel and Haynes Parcel 

until such time that the South Worth Street Extension occurs.  In the alternative to a reservation 

in the quit claim deed, LMDP and the City may enter into a separately-recorded easement 

agreement to establish the LMDP Easement. 

3. Term of LMDP Easement.  The LMDP Easement shall run with the land and 

shall benefit LMDP and its successors and assigns until such time as the City determines, in its 

sole discretion, that the LMDP Conveyance Parcel is needed for future use by the City in 

connection with the South Worth Street Extension.  The City shall give a one (1) year notice of 

the termination of the LMDP Easement, which notice shall be recorded with the Oakland County 

Register of Deeds, and the LMDP Easement shall automatically terminate and shall be of no 

further force or effect on the date that is one (1) year from the date of such recording.  

Notwithstanding the foregoing or anything to the contrary contained in this Agreement, the City 

agrees that it shall not terminate the LMDP Easement until such time that the City has terminated 

the City Easement pursuant to Article III, Section 3, below. 

4. Taxes, Maintenance and Repair of LMDP Conveyance Parcel.  LMDP shall 

be responsible for any and all taxes, maintenance and repair of the surface of any improvements 

now or hereafter existing within the LMDP Conveyance Parcel until such time as the LMDP 

Easement is terminated by the City.  Until such time as the LMDP Easement is terminated by the 

City, the City shall have no obligation to maintain and repair the surface of any improvements 
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now or hereafter existing within the LMDP Conveyance Parcel or to contribute to the cost 

thereof, and such improvements shall be maintained by LMDP as required by all federal, state, 

local laws and policies of the City. 

5. Insurance and Indemnification.  Until such time as the LMDP Easement is 

terminated by the City, LMDP shall, at its sole expense, obtain insurance as required herein.  All 

coverages shall be with insurance companies licensed and admitted to do business in the State of 

Michigan.  All coverages shall be with carriers acceptable to the City. 

A. Commercial General Liability Insurance:  Until such time as the LMDP Easement 
is terminated by the City, LMDP shall procure and maintain Commercial General 
Liability Insurance on an "Occurrence Basis" with limits of liability not less than 
$1,000,000 per occurrence combined single limit, Personal Injury, Bodily Injury 
and Property Damage.  Coverage shall include the following extensions: (A) 
Contractual Liability; (B) Products and Completed Operations; (C) Independent 
Contractors Coverage; (D) Broad Form General Liability Extensions or 
equivalent; and (E) Deletion of all Explosion, Collapse and Underground (XCU) 
Exclusions, if applicable. 

B. Additional Insured:  The Commercial General Liability Insurance, as described 
above, shall include an endorsement stating the following shall be Additional 

Insureds:  The City of Birmingham, including all elected and appointed officials, 
all employee and volunteers, all boards, commissions and/or authorities and board 
members, including employees and volunteers thereof.  This coverage shall be 
primary to any other coverage that may be available to the additional insured, 
without regard to any other available coverage by primary, contributing or excess. 

C. Cancellation Notice:  The Commercial General Liability Insurance, as described 
above, shall include an endorsement stating the following:  "Thirty (30) days' 
Advance Written Notice of Cancellation or Non-Renewal shall be sent to: Finance 
Director, City of Birmingham, 151 Martin Street, P.O. Box 3001, Birmingham, 
Michigan 48012-3001." 

D. Proof of Insurance Coverage:  LMDP shall provide the City, at the time this 
Agreement is returned for execution, Certificates of Insurance and/or policies, 
acceptable to the City, as listed below. 

1) Two (2) copies of a Certificate of Insurance for Commercial General 
Liability Insurance; 

2) If so requested, Certified Copies of all policies mentioned above will 
be furnished. 
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E. Coverage Expiration:  If any of the above coverages expire prior to such time as 
the LMDP Easement is terminated by the City, LMDP shall deliver renewal 
certificates and/or policies to the City at least (10) days prior to the expiration 
date. 

F. Maintaining Insurance:  Upon failure of LMDP to obtain or maintain such 
insurance coverage until such time as the LMDP Easement is terminated by the 
City, the City may, at its option, purchase such coverage and invoice LMDP for 
the cost of obtaining such coverage.  In obtaining such coverage, the City shall 
have no obligation to procure the most cost-effective coverage but may contract 
with any insurer for such coverage. 

Further, indemnification shall be provided as follows: 

To the fullest extent permitted by law, LMDP agrees to be responsible for any liability, 

defend, pay on behalf of, indemnify, and hold harmless the City, its elected and appointed 

officials, employees and volunteers and others working on behalf of the City, against any and all 

claims, demands, suits, or loss, including all costs and reasonable attorney fees connected 

therewith, and for any damages which may be asserted, claimed or recovered against or from and 

the City, its elected and appointed officials, employees, volunteers or others working on behalf 

of the City, by reason of personal injury, including bodily injury and death and/or property 

damage, including loss of use thereof, which arises out of or is in any way connected or 

associated with this Agreement.  Such responsibility shall not be construed as liability for 

damage caused by or resulting from the sole act or omission of its elected or appointed officials, 

employees, volunteers or others working on behalf of the City. 

ARTICLE III 
CONVEYANCE OF PROPERTY FROM THE CITY TO LMDP 

1. Conveyance by City.  Within a reasonable period of time after the satisfaction of 

all of the Contingencies, the City shall convey by quit claim deed to LMDP a certain parcel of 

real property, which shall be more particularly described by surveyed legal description at or prior 

to the time of conveyance, but which shall generally consist of the area formed by extending the 
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northerly and southerly property lines of the Woodward Parcel west to the easterly right-of-way 

line of Woodward Avenue (the "City Conveyance Parcel"), for the future use by LMDP in 

connection with the development or redevelopment of the combined Woodward Parcel and 

Haynes Parcel.  The City Conveyance Parcel shall be bounded on the west by the easterly right-

of-way line of Woodward Avenue, to the north by the westerly extension of the northerly 

property line of the Woodward Parcel, to the east by the westerly property line of the Woodward 

Parcel and to the south by the westerly extension of the southerly property line of the Woodward 

Parcel.  LMDP and the City shall cooperate with each other as necessary to effect any parcel 

division that may be required to allow for the conveyance of the City Conveyance Parcel to 

LMDP as a separate and distinct parcel and, if desired by LMDP, any parcel combination that 

may be required to combine the City Conveyance Parcel with the combined Woodward Parcel 

and Haynes Parcel. 

2. Reservation of City Easement.  The quit claim deed from the City to LMDP 

shall contain language reserving a non-exclusive, limited easement (the "City Easement") in 

favor of the public and the City, over the surface of the City Conveyance Parcel for purposes of 

providing for the continued use by the public and continued maintenance, repair and replacement 

by the City of the portion of South Elm Street and related improvements situated on the City 

Conveyance Parcel until such time that the City vacates such portion of South Elm Street, which 

vacation must also include, at the City's sole cost and expense, the removal from the City 

Conveyance Parcel of all pavement and the removal and relocation from the City Conveyance 

Parcel of all underground and overhead utilities, if any, and the restoration of the City 

Conveyance Parcel after such removal by finish-grading and seeding and/or sodding all disturbed 
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areas.  In the alternative to a reservation in the quit claim deed, LMDP and the City may enter 

into a separately-recorded easement agreement to establish the City Easement. 

3. Term of City Easement.  The City Easement shall run with the land and shall 

benefit the public and the City until such time as the City determines, in its sole discretion, to 

vacate the portion of South Elm Street and related improvements situated on the City 

Conveyance Parcel.  Upon the vacation of such portion, and the removal and relocation of all 

pavement and utilities and the restoration of the City Conveyance Parcel as set forth in 

Article III, Section 2, above, the City shall cause an appropriate vacating resolution to be 

recorded with the Oakland County Register of Deeds, whereupon the City Easement shall 

automatically terminate and shall be of no further force or effect.  The City agrees that no 

easements will be reserved within the City Conveyance Parcel by the City in connection with the 

vacation. 

4. Maintenance and Repair of City Conveyance Parcel.  The City shall be 

responsible for any and all maintenance and repair of the surface of any improvements now or 

hereafter existing within the City Conveyance Parcel until such time as the City Easement is 

terminated.  Until such time as the City Easement is terminated, LMDP shall have no obligation 

to maintain and repair the surface of any improvements now or hereafter existing within the City 

Conveyance Parcel or to contribute to the cost thereof, and such improvements shall be 

maintained by the City as required by all federal, state, local laws and policies of the City. 

5. Insurance.  Until such time as the City Easement is terminated by the City, the 

City shall, at its sole expense, obtain insurance as required herein.  All coverages shall be with 

insurance companies licensed and admitted to do business in the State of Michigan.  All 

coverages shall be with carriers acceptable to LMDP. 
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A. Commercial General Liability Insurance:  Until such time as the City Easement is 
terminated by the City, the City shall procure and maintain Commercial General 
Liability Insurance on an "Occurrence Basis" with limits of liability not less than 
$1,000,000 per occurrence combined single limit, Personal Injury, Bodily Injury 
and Property Damage.  Coverage shall include the following extensions: (A) 
Broad Form General Liability Extensions or equivalent; and (B) Deletion of all 
Explosion, Collapse and Underground (XCU) Exclusions, if applicable. 

B. Additional Insured:  The Commercial General Liability Insurance, as described 
above, shall include an endorsement stating LMDP shall be Additional Insured.  
This coverage shall be primary to any other coverage that may be available to the 
additional insured, without regard to any other available coverage by primary, 
contributing or excess. 

C. Cancellation Notice:  The Commercial General Liability Insurance, as described 
above, shall include an endorsement stating the following:  "Thirty (30) days' 
Advance Written Notice of Cancellation or Non-Renewal shall be sent to: Lavery 
Michigan Dealership Properties No. 1, LLC, 440 Lake Park Drive, Birmingham, 
Michigan 48009." 

D. Proof of Insurance Coverage:  The City shall provide LMDP, at the time this 
Agreement is returned for execution, Certificates of Insurance and/or policies, 
acceptable to LMDP, as listed below. 

3) Two (2) copies of a Certificate of Insurance for Commercial General 
Liability Insurance; 

4) If so requested, Certified Copies of all policies mentioned above will 
be furnished. 

E. Coverage Expiration:  If any of the above coverages expire prior to such time as 
the City Easement is terminated by the City, the City shall deliver renewal 
certificates and/or policies to LMDP at least (10) days prior to the expiration date. 

F. Maintaining Insurance:  Upon failure of the City to obtain or maintain such 
insurance coverage until such time as the City Easement is terminated by the City, 
LMDP may, at its option, purchase such coverage and invoice the City for the 
cost of obtaining such coverage.  In obtaining such coverage, LMDP shall have 
no obligation to procure the most cost-effective coverage but may contract with 
any insurer for such coverage. 

6. Responsibilities of the City.  At such time, as applicable, as the LMDP Easement 

and the City Easement are terminated, the City shall provide assurances to LMDP or its 

successors in interest that: 
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a) Nonconformance.  In the event that the vacation of South Elm Street or the use of 

the LMDP Conveyance Parcel by the City in connection with the South Worth Street 

Extension creates any nonconformance of the combined Woodward Parcel and Haynes 

Parcel, or the current use or development thereof, with the then-existing City codes or 

ordinances, including, but not limited to, the City's Zoning Ordinance, any such 

noncompliance shall be and is hereby waived. 

b) Restore Property.  The City, in performing any work with respect to the vacation 

of South Elm Street or the use of the LMDP Conveyance Parcel by the City in connection 

with the South Worth Street Extension, agrees that it shall be responsible to restore the 

combined Woodward Parcel and Haynes Parcel in like manner to the then-existing 

conditions, with the exception of restoring the lost striped surface parking spaces in the 

parking lot. 

c) Parking Loss.  The City understands and agrees that implementing the South 

Worth Street Extension will result in the loss of parking to LMDP.  Any diminishment of 

the total number of parking spots from that total number shall be made up by the City.  

This parking loss is currently estimated at _____ parking spaces.  The City shall make up 

for any loss of parking through such agreeable means as: on street permit parking, or 

providing permit parking in any available deck which may hereafter be constructed.  The 

total current parking on the Woodward Parcel and the Haynes Parcel is _____ parking 

spaces.  Any loss of parking made up for by the City pursuant to this provision must be 

located within the southern portion of the Triangle District. 
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ARTICLE IV 
MISCELLANEOUS 

1. Arbitration.  Any controversy or claim arising out of or relating to this 

Agreement, or the breach thereof, shall be settled either by commencement of a suit in Oakland 

County Circuit Court, the 48th District Court or by arbitration.  If both parties elect to have the 

dispute resolved by arbitration, it shall be settled pursuant to Chapter 50 of the Revised 

Judicature Act for the State of Michigan and administered by the American Arbitration 

Association with one arbitrator being used or three arbitrators in the event any party's claim 

exceeds $1,000,000.  Each party shall bear its own costs and expenses and an equal share of the 

arbitrator's and administrative fees of arbitration.  Such arbitration shall take place in Oakland 

County, Michigan, and shall qualify as statutory arbitration pursuant to MCL §600.5001 et. seq., 

and the Oakland County Circuit Court or any court having jurisdiction shall render judgment 

upon the award of the arbitrator made pursuant to this Agreement.  In the event that the parties 

elect not to have the matter in dispute arbitrated, any dispute between the parties may be resolved 

by the filing of a suit in the Oakland County Circuit Court or the 48th District Court. 

2. Successors and Assigns.  This Agreement shall be binding upon and shall inure 

to the benefit of LMDP and the City and their respective successors and assigns; provided, 

however, the rights of the City hereunder are assignable by the City only if the City has received 

prior written consent from LMDP, which consent may be withheld at LMDP's sole discretion, in 

which case the City's rights shall not be assignable. 

3. Notices.  Any notice required or permitted to be given under this Agreement shall 

be in writing and shall be sent by registered or certified U.S. Mail or by Federal Express or other 

nationally recognized overnight delivery service to the party entitled to receive the same at the 
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address as stated hereafter or such alternative address as may be furnished by either party to the 

other in the future.  Copies of such notices shall be addressed as follows: 

If to the City: City of Birmingham 
151 Martin Street, P.O. Box 3001 
Birmingham, Michigan 48012-3001 
Attention:  Joseph A. Valentine, City Manager 

AND 

Beier Howlett, P.C. 
3001 West Big Beaver Road, Suite 200 
Troy, Michigan 48084 
Attention:  Timothy J. Currier 

If to LMDP: Lavery Michigan Dealership Properties No. 1, LLC 
440 Lake Park Drive 
Birmingham, Michigan 48009 
Attention:  Frederick A. Lavery, Jr. 

AND 

Clark Hill PLC 
500 Woodward Avenue, Suite 3500 
Detroit, Michigan 48226 
Attention:  Stuart M. Schwartz 

4. Governing Law.  This Agreement shall be governed by and construed 

exclusively in accordance with the laws of the State of Michigan. 

[Remainder of page intentionally left blank 

signatures on following pages.] 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective 

Date. 

LAVERY MICHIGAN DEALERSHIP 
PROPERTIES NO. 1, LLC, a Michigan 
limited liability company 

By:        
Frederick A. Lavery, Jr., Member 
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CITY OF BIRMINGHAM, a Michigan 
municipal corporation 

By:        
Pierre Boutros, Mayer 

By:        
Alexandria Bingham, Clerk 
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Exhibit A to Agreement 

Legal Description 

Land situated in the City of Birmingham, Oakland County, Michigan, more particularly 
described as: 

Woodward Parcel 

Lot 3 of "Bowers Addition", according to the plat thereof recorded in Liber 8 of Plats, Page 26, 
Oakland County Records, except that part taken for highway; also together with: 

All of Lots 4 and 5 of "Bowers Addition", according to the plat thereof recorded in Liber 8 of 
Plats, Page 26, Oakland County Records; also together with: 

Lot 6 of "Bowers Addition", according to the plat thereof recorded in Liber 8 of Plats, Page 26, 
Oakland County Records, except the Easterly part, beginning at the Northeast Lot corner; thence 
West 1.35 feet along the Lot line; thence Southerly 65.50 feet parallel to the East Lot line; thence 
South 52.89 feet to the Southeast Lot corner; thence Northerly along said Lot line to the 
beginning. 

Commonly known as 835 and 845 Haynes Street 
Tax Parcel No. 19-36-281-022 

Haynes Parcel 

Town 2 North, Range 10 East, Section 36, BOWERS ADDITION SUBDIVISION, as recorded 
in Liber 8, Page 26 of Plats, Oakland County Records. Easterly part of Lot 6 beginning at 
Northeast lot corner, thence Westerly 1.35 feet along North lot line, thence South 01 degrees 00 
minutes 00 seconds West 65.50 feet parallel to East lot line, thence Southeasterly 52.89 feet to 
Southeast lot corner, thence Northerly 118.42 feet along East lot line to beginning, also all of 
Lots 7, 8 and 9, also Westerly part of Lot 10 measures 10.14 feet along North lot line and 10.58 
feet along South lot line. 

Commonly known as 907 and 911 Haynes Street 
Tax Parcel No. 19-36-281-030 



Stuart M. Schwartz 

T (313) 965-8335 
F (313) 309-6935 
Email:SSchwartz@ClarkHill.com 

Clark Hill PLC 
500 Woodward Ave., Suite 3500 
Detroit, MI 48226 
T (313) 965-8300  
F (313) 309-6935 
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December 17, 2020  

VIA FEDERAL EXPRESS AND EMAIL 

City of Birmingham 
Planning Department 
Attn: Ms. Jana Ecker 
151 Martin St. 
Birmingham, MI 48009 
jecker@bhamgov.org 

Re: 34350 Woodward Ave. (the “Woodward Property”) and 907-911 Haynes, 
Birmingham, MI 48009 (the “Haynes Property”)

Dear Ms. Ecker: 

Please let this letter serve as a supplement to Lavery Michigan Dealership Properties No. 
1, LLC’s (“LMDP”) application to combine the Woodward Property and the Haynes Property.  
We ask that you add to the City Commission packet prior to Monday’s public hearing.  

By way of background, LMDP appeared before the Planning Board on January 22, 2020 
in regard to a Special Land Use Permit amendment (“SLUP”) and site plan amendment for the 
Woodward Property and the Haynes Property.  At that time, City Planner Brooks Cowan noted 
that: 

Although the construction of a surface parking [sic] does not appear to meet the 
intent of the Triangle District Plan, permitting this parking lot construction with 
the condition that the applicant reach an agreement with the City regarding the 
Worth Street realignment and extension could serve as an important step towards 
implementing the goals of the Triangle District Plan. 

A copy of that memo is attached as Exhibit 1. Ultimately, Mr. Cowan recommended approval
of LMDP’s application: 

Based on a review of the site plan submitted, as well as the goals and intent of the 
Triangle District Plan, the Planning Division recommends that the Planning 
Board RECOMMEND APPROVAL of the applicant’s request for Final Site 
Plan and a SLUP amendment to allow the demolition of the building at 907-911 
Haynes Street and for the property to be converted into a surface parking lot for 
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car sales, with the condition that the applicant reach an agreement with the City of 
Birmingham to comply with the goals of the Triangle District Plan, including but 
not limited to the accommodation of the Worth Street realignment. 

Id. (emphasis added).   

At the hearing on January 22, 2020, it became quickly evident that Planning Director 
Jana Ecker had a different view of LMDP’s application.  Ultimately, based on the direction in 
which Director Ecker was steering the conversation, LMDP decided to withdraw its application. 

Thereafter, LMDP reached out to Director Ecker to discuss options relative to the 
Woodward Property and Haynes Property, including, without limitation, to discuss the plan for 
the Worth Street realignment project.  Despite LMDP’s best efforts, those discussions did not 
gain any traction and LMDP was left with no other option but to seek a lot combination, and 
limited its application accordingly at this time. 

In response to LMDP’s request for a lot combination, it appears the Planning Department 
is prepared to (pre) dispose of the application with a recommended denial of the same concept it 
previously recommended be approved. However, recently, Porsche rejected LMDP’s draft plan 
and requested a number of revisions.  Many of those revisions are not feasible at the Woodward 
Property and LMDP has not determined whether it will seek a modified SLUP amendment or 
take other action. Therefore, the factual basis for the Planning Department’s memo is entirely 
misplaced.   

Moreover, the Planning Departments proposed denial of LMDP’s application is wholly 
inappropriate.  Section 82-56 of the City of Birmingham’s Code of Ordinances provides that the 
“planning director shall make the necessary studies and surveys of matters relating to city growth 
and development, advise the city manager as to the implementation of the city plan, furnish 
technical advice and assistance in planning and zoning matters and furnish such information and 
data to the city planning board, the design review board, and the historic district commission as 
they may require in the performance of their duties and functions.”  Accordingly, in 
recommending a denial, Director Ecker has exceeded the authority granted to her.  Instead, the 
Planning Director should be proposing information and data to the City Commission so that it 
can make an informed decision.  By simply recommending denial, Director Ecker has severely 
prejudiced LMDP’s ability to have the City Commission fairly consider its request. 

In addition to unduly prejudicing LMDP by recommending denial (instead of furnishing 
advice and information for the City Commission to make its decision), the Planning Department 
also has provided inaccurate information to the City Commission upon which its decision will be 
based regarding LMDP’s future plans for the Woodward Property and the Hayne Property.  To 
be clear, LMDP is only seeking a lot combination at this time.  It has not reapplied for a SLUP 
amendment and therefore, the Planning Department’s assumptions, based on LMDP’s past 
application, is entirely misplaced.  LMDP continues to evaluate options, which include, among 
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other things, closing the Porsche and Audi dealerships, seeking a revised SLUP amendment, and 
redevelopment of the combined lots.  However, under all scenarios, a lot combination will be 
necessary and highly beneficial to the City.  

LMDP also meets the standards set forth in Section 102-83 of the Ordinance relating to 
the combination of land parcels. With the exception of section (1), the Planning Department 
recognized that LMDP satisfies this standard as well.  For the reasons that follow, LMDP 
believes that the City Commission can only conclude that a lot combination meets the standards 
set forth in the Ordinance: 

The Combination will result in lots or parcels of land consistent with the character of the area 
where the property is located, Chapter 126 of this Code for the zone district in which the property is 
located, and all applicable master land use plans. 

In regard to the character of the area, the property is located within the City’s 
Triangle District. The area is surrounded by a variety of uses and buildings 
ranging from one story to five stories in height which are mostly surrounded by 
surface parking.  The lot combination will result in a combined parcel of land that 
is consistent with the character of the area and will indeed, enhance the character 
by the removal of an outdated building, that is not code compliant, on the Haynes 
Property. 

In regard to zoning, the Woodward Property is zoned MU-7 in the Triangle 
Overlay District while the Haynes Property is zoned MU-5. Both parcels are 
zoned B-2 in the underlying Zoning District. Auto sales and auto showrooms are 
permitted with approval of a Special Land Use Permit in the MU-5 and MU-7 
Zones, which LMDP obtained for the Woodward Property in 2010.  The lot 
combination will not alter any aspect of zoning compliance for these properties. 
Rather, by allowing a lot combination, greater possibilities exist to develop these 
properties in compliance with the Zoning Ordinance.  

The lot combination also complies with the Master Plan, and more importantly, 
the draft new Master Plan for the Triangle District.  On November 11, 2020, the 
Planning Board held a study session regarding the first draft of the Master Plan, 
and specifically discussed the Triangle District, and “Haynes Square,” which 
includes the Woodward Property and the Haynes Property.  In the words of the 
City’s consultant, Matt Lambert, “the whole area is a mess.”  He also noted 
numerous instances of dangerous road conditions for pedestrians, cyclists, and 
drivers, including, the sharp turn off of Woodward Avenue that fronts the 
Woodward Property.  Mr. Lambert further noted that the failure to build a parking 
structure in the area has held back development.  Mr. Lambert stated that the 
current Master Plan is not working for the area, and that the City will need to 
relax its development standards, with the greatest relief being afforded to the Rail 
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District, and other relief being afforded to surrounding areas, including Haynes 
Square.   

As it relates to mixed use development, Mr. Lambert raised a number of questions 
regarding retail and questioned what businesses would survive the COVID-19 
pandemic.  He stated that it was important to talk about housing since the United 
States is massively “over retailed.”  Based on these comments, strict compliance 
with the current Master Plan is infeasible and does not make sense.   

Many of the Planning Board members had similar concerns.  Mr. Boyle, for 
example, questioned the mechanisms for implementing the new Master Plan and 
noted that the City has failed in the past with trying to achieve compliance; 
specifically mentioning the lack of any parking deck solution in the Triangle 
District.   

Despite all of these concerns, any future compliance with the Master Plan will be 
predicated on a combination of these lots.  As such, a lot combination clearly 
will result in a parcel of land consistent with the Master Plan’s land use 
requirements.

(1) All residential lots formed as a result of a combination shall be a 
maximum width of no more than twice the average lot width of all lots in the same 
zone district within 300 feet on the same street.  

The proposed combination is commercial, not residential, therefore this 
requirement is not applicable. 

(2) All residential lots formed as a result of a combination shall be a maximum 
area of no more than twice the average lot area of all lots in the same zone district 
within 300 feet on the same street.  

The proposed combination is commercial, not residential, therefore this 
requirement is not applicable. 

(3) The combination will result in building envelopes on the combined parcels 
that will allow for the placement of buildings and structures in a manner 
consistent with the existing rhythm and pattern of development within 500 feet in 
all directions in the same zone district.  

The Triangle District has a variety of buildings types ranging in height and size, 
many of which are surrounded by large surface parking lots and therefore, the lot 
combination meets this requirement.
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(4) Any due or unpaid taxes or special assessments upon the property have 
been paid in full. 

There are no outstanding taxes due on this property. The proposal meets this 
requirement. 

(5) The combination will not adversely affect the interest of the public or the 
abutting property owners. In making this determination, the City Commission 
shall consider, but not be limited to the following: 

a.) The location of proposed buildings or structures, the location and 
nature of vehicular ingress or egress so that the use or appropriate 
development of adjacent land or buildings will not be hindered, nor the 
value thereof impaired. 

A lot combination will ultimately help to improve vehicular ingress and egress 
should the City vacate the land in front of the Woodward Property to LMDP. It 
should otherwise have no impact on adjacent land and buildings.  As such, the lot 
combination and building envelope meet this requirement and will not have 
any impact on vehicular ingress or egress.  It will also not hinder or impair 
adjacent land or buildings.

b.) The effect of the proposed combination upon any floodplain areas, 
wetlands and other natural features and the ability of the applicant to 
develop a buildable site on the resulting parcel without unreasonable 
disturbances of such natural features.  

The property is not located in a flood pain or wetlands, nor adjacent to a 
floodplain or wetlands. 

c.) The location, size, density and site layout of any proposed 
structures or buildings as they may impact an adequate supply of light and 
air to adjacent properties and the capacity of essential public facilities 
such as police and fire protection, drainage structures, municipal sanitary 
sewer and water, and refuse disposal.

The proposed lot combination has no impact on the supply of light and air to 
adjacent properties or the ability of the City to provide essential services. 

In addition to meeting the requirements of the Ordinance’s standard for a lot combination, a lot 
combination also makes sense for the City.  The Worth Street realignment, parking issues, and 
the possible vacating of the area between the Porsche dealership and Woodward Avenue are all 
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issues that should be resolved in the next ten years (if not sooner). Combining the lots opens 
numerous opportunities for these properties, while a failure to do so can only result in higher 
hurdles to change any aspect of these properties.  Putting in place short term solutions, while 
these issues are resolved, will ultimately benefit LMDP and the City. 

Sincerely, 

CLARK HILL PLC 

/s/Stuart M. Schwartz 

Stuart M. Schwartz 

SMS:dem 
Enclosure 

cc:  Mr. Brooks Cowan, City Planner (via email to bcowan@bhamgov.org) 
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MEMORANDUM 

Planning Department 

DATE:  January 22, 2020 

TO:  Planning Board 

FROM: Brooks Cowan, City Planner  

SUBJECT:  34350 Woodward & 907-911 Haynes Street Fred Lavery Special Land 
Use Permit amendment (SLUP) for lot combination and site plan 
amendment 

Executive Summary 

The subject properties are located at 34350 Woodward and 907-911 Haynes Street. Both parcels 
are zoned B-2, General Business. 34350 Woodward is zoned MU-7 in the Triangle Overlay District 
while 907-911 Haynes Street is zoned MU-5. Auto sales agencies require a Special Land Use 
Permit to operate in the B2 District, which can be obtained as long as long as they meet their 
obligations required by the City. The applicant, Fred Lavery Company, received a Special Land 
Use Permit in 2010 to operate a Porsche car dealership within the B2 Zone and MU-7 Triangle 
District Overlay at 34350 Woodward. 

In 2016, the applicant received a temporary SLUP amendment to use the Haynes property as an 
office for the Porsche sales and management team for one year while renovations were made to 
the Porsche dealership at 34350 Woodward. Conditions of approval were that the applicant could 
not have cars for sale parked on 907-911 Haynes Street and that the applicant provide proof of 
adequate parking lot landscaping. It appears as though the applicant has continued to store cars 
at the 907-911 Haynes location.  

The applicant is proposing to demolish the two story building on Haynes Street and construct a 
surface parking lot to accommodate a larger fleet of cars for sale. The Birmingham Zoning 
Ordinance requires that the applicant obtain a Special Land Use Permit Amendment and approval 
from the City Commission to expand the auto sales agency use.  Accordingly, the applicant will 
be required to obtain a recommendation from the Planning Board on the Final Site Plan and 
Special Land Use Permit amendment, and then obtain approval from the City Commission for the 
Final Site Plan and Special Land Use Permit amendment. A lot combination will also be 
required to be approved by the City Commission.  

1.0 Land Use and Zoning  

1.1  Existing Land Use  34350 Woodward is a single story building used as a Porsche 
Dealership. 907-911 Haynes contains a two-story building where the first floor is 
unoccupied and the second floor is used as a spa. 
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1.2  Existing Zoning  Both properties are zoned B-2, Business-Residential. 34350 
Woodward is zoned MU-7 in the Triangle Overlay District while 907-911 Haynes is 
zoned MU-5.  The existing use and surrounding uses appear to conform to the 
permitted uses of each Zoning District. 

1.3  Summary of Land Use and Zoning - The following chart summarizes existing land 
use and zoning adjacent to and/or in the vicinity of the subject site. 

North South East  West 

Existing Land 
Use 

Office Retail/ 
Commercial 
(Walgreens) 

Commercial  
(Goodwin & 

Scieszka Law) 

Woodward Ave 
& Elm St 

Intersection 

Existing 
Zoning 
District 

B-2, General 
Business  

B-2, General 
Business  

B-2, General 
Business  

B-2, General 
Business  

Triangle 
Overlay 
Zoning  
District 

MU-3 MU-7/MU-5 MU-5 MU-3 

1.4   Proposed Use  The proposed use that would remain at 34350 Woodward is 
permitted within the MU-7 zoning district with a Special Land Use Permit.  At this 
time, the applicant is requesting approval of a SLUP Amendment for 34350 
Woodward to expand the use of the auto sales agency by expanding the parking 
lot to be used for storage and display of vehicles for sale to include the site at 907-
911 Haynes Street. 

2.0  Screening and Landscaping

2.1 Screening All parking facilities must be screened in accordance with Article 4, 
sonry screen wall is 

required. The applicant is proposing a new concrete wall to align with and match 
the existing concrete screen wall wi  along Haynes 
Street. The existing brick screen wall in the northeast corner of the property is 
proposed to remain.  

The length of the new proposed screenwall is not provided, although it appears to 
be longer than 50 feet. Article 4, Section 4.54(B)(5) requires a break in the 
screenwall every 50-100 feet. The applicant must submit plans indicating a 
break in the screenwall to reduce the length of the gray concrete 
screening. 
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The site plan also indicates a new DC battery charging box in the front of the 
property along Haynes Street that will be screened by Juniper Evergreens ranging 
from four to six feet in height. 

2.2 Landscaping  There are no proposed landscape changes to the site at 34350 
Woodward. This portion of the site plan has a landscaped display court with 
Pleached Linden trees along Elm Street. Changes to landscaping for 907-911 
Haynes are proposed which includes a new landscaping bed along Haynes with 
new trees. 

The size of the parking area exceeds 7,500 sq. ft. (approximately 29,000 sq ft after 
demolition), therefore the applicant must provide landscaping that equals 5% of 
the parking lot size. (29,000 * 0.05= 1,450 square feet of required landscaping). 
The applicant has proposed 2,575 square feet of landscape coverage, thus 
satisfying the coverage requirement. 

Article 04 section 4.20 LA-01 states that the interior planting areas shall be located 
in a manner that breaks the expanse of paving throughout the parking lot interior. 
Each interior planting area shall be at least 150 square feet in size, and not less 
than 8 feet in any single dimension. The proposed landscaping is only located 
on the edges of the property, and does not break up the expanse of the 
parking lot interior. The applicant must place landscaping plantings no 
smaller than 150 square feet, and not less than 8 feet in any single 
dimension throughout the parking lot in a manner that breaks the 
expanse of paving throughout the parking lot interior, or obtain a 
variance from the Board of Zoning Appeals. 

Article 04 section 4.20 LA-01 also states there shall be at least one canopy tree for 
each 150 square feet or fraction thereof of interior planting area required. The 
applicant is required to provide 10 canopy trees (1,450 /150 = 10) within the 
parking lot area, or obtain a variance from the Board of Zoning Appeals. The 
applicant has proposed 13 trees which satisfies the requirement. Seven of these 
trees are existing along the sides of the property which include two Katsura trees 
and five Pear trees. Five new trees are proposed along the front of the property 
which include two Pear trees and three Katsura trees while a Weeping Cherry tree 
will be transplanted on site. 

3.0 Parking, Loading, Access, and Circulation  

3.1 Parking  The Porsche showroom area is 5,730 square feet while the service area 
has three service bays. The applicant is required to provide one parking space for 
each 300 sq. ft. of floor area of sales room plus one space for each auto service 
stall, not to be used for new or used car storage. Accordingly, the applicant is 
required to provide a total of 22 spaces on site. The applicant has proposed a total 
of 66 parking spaces, with 23 parking spaces on the current 34350 Woodward site 
and a proposed 43 parking spaces on 907-911 Haynes. The Zoning Ordinance 
requires that the 22 parking spaces required  be available for employees 
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and customers of the business for 34350 Woodward, and cannot be used 
as car storage for dealership inventory.  

The applicant has also provided 3 bike racks which satisfies the Zoning Ordinance 
requirements of 1 for every 3000 square feet of building area. 

3.2 Loading  The applicant has indicated there is an existing loading area on the east 
side of the Porsche dealership  that screens the 
area from the right-of-way, therefore satisfying the Zoning Ordinance requirement 
of one loading space for a commercial use between 5,001-20,000 square feet. 

3.3 Vehicular Access & Circulation - Vehicular access to the Porsche dealership on 
34350 Woodward has two curb cuts for ingress and egress, one on Elm Street and 
one on Haynes Street. The applicant has indicated one curb cut for ingress and 
egress at the proposed parking lot expansion on 907-911 Haynes. The site plan 
also indicates a two-way access drive connecting the current dealership to the 
proposed parking lot.  

An existing curb cut on 907-911 Haynes Street will be replaced with new sidewalk 
and street curb installed. 

3.4    Pedestrian Access & Circulation Pedestrian access is via sidewalks along Haynes 
and Elm. A pedestrian sidewalk connects the dealership entrance to the City 
sidewalk on Elm Street. The site plan does not indicate a pedestrian walkway from 
either curb cut along Haynes Street. The applicant must submit plans 
indicating a pedestrian path through the parking lot at 907-911 Haynes 
Street where the screen wall opening is placed.

3.5  Streetscape  This site is located within the Triangle District, which states that the 
sidewalk environment should accommodate ample space for pedestrians, street 
furniture and prominent storefronts. The Plan also states that there should be 
ample space for sidewalk cafés, street trees, pedestrian scale lights, benches and 
other elements in order to create a comfortable pedestrian experience 

The applicant is not proposing any changes to the existing streetscape surrounding 
the current Porsche dealership. The site plan indicates four new tree well locations 
in front of 907-911 Haynes with Ginko Biloba trees planted and tree grates per 
Triangle District Standards. The proposed Haynes Street frontage will be 353 feet 
which will require 9 total street trees, therefore the applicant has satisfied this 
requirement. 

The site plan also indicates two new benches and a trash receptacle in front of 
907-911 Haynes Street that appear to be the same type and make as the existing 
benches and trash receptacles in front of the dealership at 34350 Woodward. 
Three new bike racks along the sidewalk are also proposed. 
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Five new Lumenton Street Light Models PT90 pedestrian scale street lights are 
proposed in front of 907-911 Haynes Street to match existing street lights and 
conform to the Triangle District Standards.  

4.0 Lighting

The applicant is not proposing any lighting changes to the current dealership at 34350 
Woodward Haynes. The site plan for 907-911 Haynes indicates four new light poles to 
illuminate the proposed parking lot. The Proposed lights are Tru-Tribute pulse start metal 
halide 100-400 watt full-cutoff luminaires. Light pole plans indicate a height of 16 feet 
which satisfies the ordinance.  

The photometric plan for the proposed parking lot indicates a foot-candle ratio of 13.63 
within the circulation area which satisfies the requirements of 20 or less in Article 4, 
Section 4.21(F)(3).  

5.0 Departmental Reports

6.1 Engineering Division  Engineering Division has not yet provided comments, but 
will do so prior to the meeting on January 22, 2020. 

6.2 Department of Public Services  No concerns were reported. 

6.3 Fire Department  Fire Department has not yet provided comments, but will do 
so prior to the meeting on January 22, 2020. 

6.4 Police Department - No concerns were reported from the Police Dept. 

6.5 Building Division  The additional parking spaces will require another accessible 
parking space be provided in addition to the two existing. One of the three will 
need to be van accessible. 

6.0 Design Review  
The applicant has proposed to remove the two-story building at 907-911 Haynes Street 
to make way for a 43 space surface parking lot. The parking lot will be surrounded by a 
concrete screenwall and additional landscaping. The parking lot will be accommodated 
with new AC & DC charging stations for vehicles.  

No changes to the existing Porsche Dealership building at 34350 Woodward are proposed 
at this time. The site plan does indicate a new access drive connecting 34350 Woodward 
to 907-911 Haynes. See Figure 1 for an aerial of this area.  

7.0 Signage Review 
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No changes or additions to the signage have been proposed. The applicant currently has 
signs advertising  Porsche logo wall sign, and a Porsche logo 
ground sign.   

8.0 Birmingham Triangle District 
The opening paragraph for the Triangle District Plan states, 

In regards to the Development Plan Summary

The Triangle District Plan advocates for an increase in building density to 
replace the large surface parking areas that currently exist. Demolishing a two-
story building to make way for a larger surface parking lot appears to be 
counterproductive to what the Triangle District Plan recommends.  

In regards to the recommended Worth Street Plaza and Worth Street realignment, the 
subject site faces the suggested urban plaza which is recommended to be 

Constructing a 43-space surface parking lot to 
serve an expanding car dealership does not appear to meet the intent of the 
Triangle District Plan s vision for the spaces surrounding Worth Plaza.  

In regards to rerouting Worth Street, the  section of the Triangle District Plan 
states: 
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Phase I of the Triangle District Plan states that Worth Plaza is the centerpiece of the plan 
and also mentions the necessity of acquiring additional roadway right-of-way stating: 

See Figure 2 for Triangle District Urban Design Plan.

On February 3rd, 2012, a similar situation regarding Worth Street realignment on 
the rear property line of Walgreens was brought to City Commission. A condition 
of approval for the Walgreens SLUP was that Walgreens grant a portion of property 
to the City for future rerouting of Worth Street. An agreement was reached 
between the City and the property owner, hence the triangular pieice of propery 
on the east side of Walgreens which is now owned by the City of Birmingham. See 
Figures 1 & 3. 

The Triangle District Plan recommends acquiring additional land for the Worth 
Street realignment during redevelopment of the properties on the north side of 
Haynes which would include this subject  application. 907-911 Haynes plays a 
crucial role in the realignment of Worth Street and connecting Worth Street to 
Bowers Street as the subject site is located in the Triangle District Urban Design 
Plan  Worth Street right-of-way extension.  

Although the construction of a surface parking does not appear to meet 
the intent of the Triangle District Plan, permitting this parking lot 
construction with the condition that the applicant reach an agreement 
with the City regarding the Worth Street realignment and extension 
could serve as an important step towards implementing the goals of the 
Triangle District Plan. 
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Figure 1: Parcel Map and Aerial Image of Subject Properties: 

Figure 2: Triangle District Urban Design Plan 
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Figure 2: Triangle District Urban Design Plan 

Subject Site 
Worth Plaza: 
Triangle District 
Plan 

Worth Street Realignment: 
Triangle District Plan 
Recommendation
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Figure 3: Current Parcel Outlines Overlaid on Triangle Design Plan 
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9.0   Approval Criteria for Final Site Plan 

In accordance with Article 7, section 7.27 of the Zoning Ordinance, the proposed plans 
for development must meet the following conditions: 

(1) The location, size and height of the building, walls and fences shall be such that 
there is adequate landscaped open space so as to provide light, air and access to 
the persons occupying the structure. 

(2) The location, size and height of the building, walls and fences shall be such that 
there will be no interference with adequate light, air and access to adjacent lands 
and buildings. 

(3) The location, size and height of the building, walls and fences shall be such that 
they will not hinder the reasonable development of adjoining property not diminish 
the value thereof. 

(4) The site plan, and its relation to streets, driveways and sidewalks, shall be such as 
to not interfere with or be hazardous to vehicular and pedestrian traffic. 

(5) The proposed development will be compatible with other uses and buildings in the 
neighborhood and will not be contrary to the spirit and purpose of this chapter. 

(6) The location, shape and size of required landscaped open space is such as to 
provide adequate open space for the benefit of the inhabitants of the building and 
the surrounding neighborhood. 

10.0 Approval Criteria for Special Land Use Permits 

Article 07, section 7.34 of the Zoning Ordinance specifies the procedures and approval 
criteria for Special Land Use Permits. Use approval, site plan approval, and design review 
are the responsibilities of the City Commission. This section reads, in part: 

Prior to its consideration of a special land use application (SLUP) for an initial 
permit or an amendment to a permit, the City Commission shall refer the site 
plan and the design to the Planning Board for its review and 
recommendation. After receiving the recommendation, the City 
Commission shall review the site plan and design of the buildings and 
uses proposed for the site described in the application of amendment.  

The City Commissi
pursuant to this section shall constitute approval of the site plan and design.  
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11.0 Suggested Action 

Based on a review of the site plan submitted, as well as the goals and intent of the Triangle 
District Plan, the Planning Division recommends that the Planning Board RECOMMEND 
APPROVAL amendment to allow 
the demolition of the building at 907-911 Haynes Street and for the property to be 
converted into a surface parking lot for car sales, with the condition that the applicant 
reach an agreement with the City of Birmingham to comply with the goals of the Triangle 
District Plan, including but not limited to the accommodation of the Worth Street 
realignment. 

12.0 Sample Motion Language  

Based on a review of the site plan submitted, as well as the goals and intent of the Triangle 

Final Site Plan approval to allow the demolition of the 907-911 Haynes Street building and 
for the property to be converted into a surface parking lot for car sales with the following 
conditions; 

1. The applicant reach an agreement with the City of Birmingham to comply with 
the goals of the Triangle District Plan, including but not limited to the 
accommodation of the Worth Street realignment; 

2. The applicant obtain lot combination approval from City Commission; and 
3. The applicant break up the expanse of the parking lot with various landscaping 

islands. 
4. The applicant provide a break in the new screenwall; 
5. The applicant provide a pedestrian pathway through the lot currently at 907-911 

Haynes where the new screenwall opening is placed; and 
6. The applicant ensures that 22 of the parking spaces are used for employee and 

customer parking only and not used for the storage of new or used vehicles for 
sale, lease or repair. 

AND 

Based on a review of the site plan submitted, as well as the goals and intent of the Triangle 

a Special Land Use Permit amendment to allow the demolition of the 907-911 Haynes 
Street building and for the property to be converted into a surface parking lot for car sales 
with the following conditions; 

1. The applicant reach an agreement with the City of Birmingham to comply with 
the goals of the Triangle District Plan, including but not limited to the 
accommodation of the Worth Street realignment; 

2. The applicant obtain lot combination approval from City Commission; and 
3. The applicant break up the expanse of the parking lot with various landscaping 

islands. 
4. The applicant provide a break in the new screenwall; 
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5. The applicant provide a pedestrian pathway through the lot currently at 907-911
Haynes where the new screenwall opening is placed; and

6. The applicant ensures that 22 of the parking spaces are used for employee and
customer parking only and not used for the storage of new or used vehicles for
sale, lease or repair.

OR 

Based on a review of the site plan submitted, the Planning Board RECOMMENDS DENIAL 
for Final Site Plan and a SLUP Amendment to allow the 

demolition of the 907-911 Haynes Street building and for the property to be converted 
into a surface parking lot for car sales for the following reasons: 

1. ________________________________________________________
2. ________________________________________________________
3. ________________________________________________________
4. ________________________________________________________
5. ________________________________________________________

OR 

Motion to POSTPONE the Final Site Plan and SLUP Amendment to the City Commission 
for Lavery Porsche at 34350 Woodward & 907-911 Haynes, with the following 
conditions:  
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CITY OF BIRMINGHAM  
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, SEPTEMBER 22, 2010 
Commission Chamber, City Hall 

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held 
September 22, 2010.  Chairman Robin Boyle convened the meeting at 7:30 p.m. 
 
Present: Chairman Robin Boyle; Board Members Scott Clein, Bert Koseck, Gillian 

Lazar (arrived at 7:53 p.m.), Janelle Whipple-Boyce, Bryan Williams; 
Student Representative Aaron Walden  

 
Absent:  Board Member Carroll DeWeese  
 
Administration:  Matthew Baka, Planning Intern 

Jana Ecker, Planning Director 
  Carole Salutes, Recording Secretary 
 
 

09-170-10 
 
SPECIAL LAND USE PERMIT (“SLUP”) REVIEW 
835 Haynes St., Porsche Showroom and Sales 
Request approval of a SLUP to allow an automobile sales agency in an existing 
building 
 
FINAL SITE PLAN REVIEW 
835 Haynes St., Porsche Showroom and Sales 
Request approval of a SLUP to allow an automobile sales agency in an existing 
building 
 
Mr. Baka explained the subject site is located on the east side of Woodward Ave., on 
the northeast corner of Haynes and Elm. The parcel is zoned B-2 Business-Residential 
and MU-7 in the Triangle Overlay District. The applicant, Fred Lavery Company, is 
seeking approval of an auto sales agency and showroom. The Birmingham Zoning 
Ordinance requires that the applicant obtain a SLUP and approval from the City 
Commission to operate an auto sales agency and showroom in the MU-7 District. 
Accordingly, the applicant will be required to obtain a recommendation from the 
Planning Board on the Final Site Plan and SLUP, and then obtain approval from 
the City Commission for the Final Site Plan and SLUP.  
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Mr. Baka explained that the applicant is planning minimal changes to the actual site.  
They are basically looking at some improvements to the screening, lighting and also 
landscaping.  The parking lot is over 7,500 sq. ft., which would kick in the 5 percent 
landscaping rule.  However, because this area is identified as one of the gateways to 
the Triangle District, the Planning Division thought it would be more beneficial to 
pedestrians to locate the landscaping at the west end of the site on the outside of the 
screenwall. 
 
The materials board was passed around for viewing. 
 
The applicant proposes to install two name letter signs and one two-sided ground sign.  
The total linear building frontage is 165 ft.  This permits 165 sq. ft. of sign area per the 
requirement of Article 1.0, section 104 (B) of the Birmingham Sign Ordinance, 
Combined Sign Area.  The total area of all signs will be 128.59 sq. ft. which meets this 
requirement. 
 
The proposed Porsche and Fred Lavery sign letters will be constructed of silver finished 
fabricated aluminum.  The proposed Porsche ground sign will be a fabricated aluminum 
cabinet with an internal aluminum frame. 
 
The Porsche name letter sign will be internally lit with 15mm red neon lamps. 
The Fred Lavery name letter sign will be halo backlit with 15mm white neon tubes. 
The Porsche ground sign is proposed to be internally backlit with fluorescent tubes. 
 
Mr. Robert Ziegelman, Luckenbach Ziegelman Architects, PLLC, was present with 
Messrs. Lavery and Lavery; Mr. Pat Taylor from his office; along with Mr. Mark 
Daringowski, representing Porsche Cars North America.  Mr. Ziegelman indicated they 
are not touching the footprint of the building.  Mr. Koseck observed that floor plans 
would help to understand why the entry points are where they are.   
 
Ms. Lazar arrived at this time. 
 
Ms. Whipple-Boyce received clarification that the applicant is proposing roughly 700 sq. 
ft. of landscaping in the parking lot. 600 sq. ft. is required. Moving the screenwall to the 
inside of the landscaping would take the requirement down significantly. 
 
Chairman Boyle suggested a Porsche display in the parking lot would be astonishingly 
attractive. 
 
Mr. Fred Lavery, the owner and operator of the Porsche dealership, said they did not 
consider a car display because it wouldn’t be seen as a result of the screenwall 
requirement. 
 
Mr. Williams was not in favor of the display because it is not easy to negotiate out onto 
Woodward Ave. from Haynes and the display might be a distraction. 
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Mr. Koseck noted the existing aisles in the parking lot are 24 ft. wide and they exceed 
the required width by 4 ft.  He thought the width could be reduced and that would allow 
additional room for landscaping.  Further, he expected the main entrance to the building 
would be at the southwest corner so a pedestrian would not be forced to walk through 
the parking lot to enter.  Mr. Lavery explained there are two pedestrian entrances. The 
second pedestrian entrance is also used for vehicles. He noted they adhere to the 
Porsche standards which they have no control over.  The entire inside of the showroom 
is oriented towards the main entrance.  Mr. Koseck then pointed out that the upper left 
hand section shows a thin wall that extends up, as opposed to wrapping around.  The 
elevation that faces to the north is even thinner yet and they both look as though they 
were glued onto the building.   
 
Ms. Lazar thought perhaps Porsche could offer the applicant some latitude given the 
fact that they are rehabbing the building.   
 
Mr. Lavery went on to state that parking is an important part of their operation.  His 
experience has been that the parking standards are minimal for a car dealership.  They 
have always utilized other parking spaces in addition to those that have been required 
on-site.   
 
Mr. Daringowski explained the Porsche concept of a jewel box with all of the Porsches 
illuminated inside that box.  Their flexibility for change is minimal, but they will work with 
the comments that have been made tonight.   
 
The chairman took the discussion to members of the public at 8:25 p.m. 
 
Mr. James Ellsman, owner of the building immediately to the north, expressed his 
concern that this building offers no consistency with the concept of the Triangle District. 
At the entrance point to the Triangle District only a one-story renovated building is being 
considered.  He asked about the longevity of the project.   
 
Mr. Ted Mitchell, the owner of the building, verified that the term of the lease is five 
years. 
 
Mr. Williams noted this is an area of at times very high traffic congestion and people 
driving too fast.  So he is not troubled by moving access to the building away from Elm, 
far away from the intersection, He doesn’t think that many people will actually walk to 
the Porsche car dealership. 
 
Mr. Clein was not in favor of giving up on the pedestrian. Rather, implementing the 
streetscape improvement standards in conjunction with moving the screenwalls should 
be considered.   
 
Ms. Whipple-Boyce thought that Mr. Koseck’s proposal makes a lot of sense; but that 
said, the main entrance is further east where the interior of the building is oriented.  She 
thinks Mr. Lavery made it clear that rather than turning the three extra parking spots that 
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aren’t required into landscaping, he needs the parking.  However, she agrees that the 
screenwall should be moved to the interior of the parking lot so that the pedestrian side 
gets all of the greenery.  Landscaping might look better than benches along the 
sidewalk. 
 
Chairman Boyle said he is glad to see that the applicant is coming in to improve this 
property.  A little trees and grass doesn’t really help the attractiveness of this particular 
piece of property.  Benches are to be encouraged.  This dealership should be vibrant, 
colorful, lit at night, and have a red, shiny Porsche on display. 
 
Mr. Williams thought the reality is that a five-story building is not going to be built on that 
site right now.  This proposal is a significant improvement over what exists. 
 
Motion by Mr. Williams 
Seconded by Mr. Clein that the Planning Board recommends approval of the 
applicant’s request for Final Site Plan and a SLUP to permit an auto sales agency 
and showroom at 834 Haynes with the following conditions:  

1) The applicant adds a canopy tree to each of the two landscaped areas; 
2) The applicant moves the west facing screenwalls to expose the 

landscaped areas to the street;  and 
3) The applicant install tree grates around street trees and implement 

sidewalk standards along Haynes and Elm. 
 
Mr. Koseck reiterated that the extended fascia doesn’t return on itself and he thinks it 
will look weird from two vantage points.  Mr. Lavery indicated they will certainly suggest 
that to Porsche.  He thinks the return on Elm St. is more critical than the return on 
Haynes because the building to the east screens that side of the façade.  Mr. 
Daringowski is sitting in the audience and will ultimately be involved in that decision.  
Mr. Williams was not inclined to make the return on the parapets a condition of his 
motion. 
 
Mr. Koseck said he will not approve the motion because there are subtle things that can 
be done that would make huge improvements to the plan.   
 
Ms. Whipple-Boyce expressed her feeling that it is important for the parapets to become 
part of the motion because as proposed they are unlikely to be attractive to the 
community.  She cannot support the motion without that addition. 
 
The chairman opened discussion to the audience at 9 p.m. 
 
Ms. Dorothy Conrad, 2252 Yorkshire, said that as a resident of the City of Birmingham 
she hopes that the motion will include the suggestions that have been discussed in 
great detail tonight.  Shame on the board if it doesn’t. 
 
Motion failed, 3-3. 
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VOICE VOTE 
Yeas:  Williams, Clein, Boyle 
Nays:  Koseck, Lazar, Whipple-Boyce 
Absent:  DeWeese 
 
Motion by Ms. Whipple-Boyce 
Seconded by Ms. Lazar based on review of the site plan submitted the Planning 
Board recommends approval of the applicant’s request for Final Site Plan and 
SLUP to permit an auto sales agency at 835 Haynes with the following conditions:  

1) The applicant adds a canopy tree to each of the two landscaped areas; 
2) The applicant moves the west facing screenwalls to expose the 

landscaped areas to the street; 
3) Install tree grates around street trees and implement sidewalk standards 

along Haynes and Elm;  and 
4) Create returns on the parapet wall on both Haynes and Elm to disguise 

the bracing. 
 
Mr. Williams indicated he would vote in favor of the motion because he thinks the 
project needs to move forward.  Mr. Koseck did not see the urgency.  He was 
uncomfortable because the board has not been provided with readings or a floor plan.   
 
There were no final comments from members of the public at 9:05 p.m. 
 
Mr. Ziegelman said they would be more than happy to discuss improvements with staff. 
 
Motion carried, 5-1. 
 
VOICE VOTE 
Yeas:  Whipple-Boyce, Lazar, Boyle, Clein, Williams 
Nays:  Koseck 
Absent:  DeWeese 
 

   



BIRMINGHAM CITY COMMISSION MINUTES

NOVEMBER 8, 2010

MUNICIPAL BUILDING, 151 MARTIN

7: 30 P. M. 

I. CALL TO ORDER AND PLEDGE OF ALLEGIANCE

Rackeline J. Hoff, Mayor called the meeting to order at 7: 30 PM. 

II. ROLL CALL

ROLL CALL: Present, Mayor Hoff

Commissioner Dilgard

Commissioner McDaniel

Commissioner Moore

Commissioner Nickita

Mayor Pro Tem Rinschler

Commissioner Sherman

Absent, None

Administration: Manager Markus, Attorney Currier, Clerk Broski, Assistant Manager Valentine, 
Planning Director Ecker, Planner Baka, City Engineer O' Meara, Assistant City Engineer Cousino, 
Finance Director Ostin, Building Official Johnson, Fire Chief Metz, Fire Marshall Monti, PSD

Director Heiney, Assistant to the Manager Wuerth

III. PROCLAMATIONS, CONGRATULATORY RESOLUTIONS, AWARDS, APPOINTMENTS, 

RESIGNATIONS AND CONFIRMATIONS, ADMINISTRATION OF OATHS, 

INTRODUCTION OF GUESTS AND ANNOUNCEMENTS. 

11- 269- 10 ORGANIZATION OF THE CITY COMMISSION

MOTION: Motion by Rinschler: 
To nominate Rackeline Hoff as Temporary Chair of City Commission for purposes of conducting
the Mayor and Mayor Pro Tem election. 

VOTE: Yeas, 7

Absent, None

MOTION: Motion by McDaniel: 
To nominate Commissioner Rinschler as Mayor. 

VOTE: Yeas, 7

Absent, None

MOTION: Motion by Moore: 
To nominate Commissioner Nickita as Mayor Pro Tem. 

VOTE: Yeas, 7

Absent, None

November 8, 2010



7) The applicant submit revised plans with all of these changes to the Planning Dept. prior to
going to the City Commission so the Commission would see the revisions when they consider
this issue; and

8) All work must be completed in concurrence with the installation of the TV screens, to be

completed by June 1, 2011. 
WHEREAS, The applicant has agreed to comply with all conditions for approval as recommended by the

Planning Board on September 22, 2010; 
WHEREAS, The Birmingham City Commission has reviewed the Speedway SuperAmerica LLC Special Land

Use Permit Amendment application as well as the standards for such review as set forth in Article

7, section 7. 34 of Chapter 126, Zoning of the City Code, 
NOW, THEREFORE, BE IT RESOLVED, The Birmingham City Commission finds the standards imposed

under the City Code have been met, subject to the conditions below and the Speedway
SuperAmerica LLC application for a Special Land Use Permit Amendment is hereby approved, 
subject to the attached site plan, and subject to the following conditions: 
1) Repair the cap on the dumpster enclosure walls and repair the dumpster gate; 
2) Repair the existing screenwalls on the site; 
3) Improvement of the existing landscape areas on Woodward Ave. to include the installation of

several large canopy trees in each bed along with smaller shrubs and perennials; 
4) Repair damaged portions of the existing sidewalk and approach off of Chestnut; 
5) Installation of a shield on the wall pack fixture located on the rear of the building and repair

of the existing parking lot light fixtures; 
6) Repair all items on the list that Speedway provided and previously had agreed to repair; 
7) The applicant submit revised plans with all of these changes to the Planning Dept. prior to

going to the City Commission so the Commission would see the revisions when they consider
this issue; and

8) All work must be completed in concurrence with the installation of the TV screens, to be

completed by June 1, 2011. 
BE IT FURTHER RESOLVED, That failure to comply with any of the above conditions shall result in

termination of the Special Land Use Permit. 

BE IT FURTHER RESOLVED, Except as herein specifically provided, the Speedway SuperAmerica LLC
Company and its heirs, successors and assigns shall be bound by all ordinances of the City of
Birmingham in effect at the time of the issuance of this permit, and as they may be subsequently
amended. Failure of Speedway SuperAmerica LLC Company to comply with all the ordinances of
the City, may result in the Commission revoking this Special Land Use Permit. 

VOTE: Yeas, 7

Nays, None

Absent, None

11- 274- 10 PUBLIC HEARING TO CONSIDER SPECIAL LAND USE PERMIT

835 HAYNES

Mayor Rinschler opened the Public Hearing to consider approval of a Special Land Use Permit
application for 835 Haynes to allow the operation of an auto sales agency and showroom 8: 34
PM. 

In response to a question from Mayor Pro Tem Nickita, Bob Ziegelman, Luckenbach, Ziegelman

Architects, explained there are two entry locations - one from the sidewalk and one from the

parking lot. He explained that there are two four -foot doors. 

Mayor Pro Tem Nickita explained that this is a gateway site. He stated that the planning

division recommended the planning board consider additional enhancements to the corner of

6 November 8, 2010



the site at Haynes and Elm. He stated that in the submitted rendering the enhancements are

minimally addressed. 

Mr. Baka explained there was discussion about enhancing the corner. He stated that it is

appropriate to fully implement the streetscape standards. 

Mr. Ziegelman confirmed that the owner is willing to comply with the streetscape standards. 

Brad Lavery, owner, confirmed for Mayor Rinschler that new and used cars will be parked in the
parking lot. 

James Ellsman, owner of 635 Elm Street, commented that this is an underperforming site. 

Mayor Rinschler closed the public hearing at 9: 08 PM. 

Discussion ensued regarding the streetscape. Mr. Lavery agreed to do the additional
streetscape improvements which are a considerable expense. 

MOTION: Motion by Nickita, seconded by Hoff: 
To approve the request for a Special Land Use Permit at 835 Haynes to allow the operation of

an auto sales agency and showroom for Porsche with the following conditions: 
The applicant implements the complete streetscape standards, including exposed
aggregate and pedestrian scale lighting. 
In addition to consider the redevelopment of the corner at Haynes and Elm by
incorporating enhancements in the adjacent parking space and additionally the
entrance at the northwest corner of the parking lot, including the incorporation of
parking lot there as well for administrative approval. 

WHEREAS, Lavery Porsche has applied for a Special Land Use Permit to operate a Porsche automobile
sales agency 835 Haynes, 

WHEREAS, The land for which the Special Land Use Permit Amendment is sought is located on the

northeast corner of Elm and Haynes, 

WHEREAS, The land is zoned B- 2 General Business, which permits automobile sales agencies with a

Special Land Use Permit, 

WHEREAS, Article 7, section 7. 34 of Chapter 126, Zoning, requires a Special Land Use Permit Amendment
to be considered and acted upon by the Birmingham City Commission, after receiving

recommendations on the site plan and design from the Planning Board for the proposed Special
Land Use; 

WHEREAS, The Planning Board reviewed the proposed Special Land Use Permit request on September
22, 2010 at which time the Planning Board voted to recommend approval of the Final Site Plan
and SLUP to the City Commission with the following conditions: 
1) The applicant adds a canopy tree to each of the two landscaped areas; 
2) The applicant moves the west facing screenwalls to expose the landscaped areas to the

street; 

3) Install tree grates around street trees and implement sidewalk standards along Haynes and
Elm; and

4) Create returns on the parapet wall on both Haynes and Elm to disguise the bracing. 
WHEREAS, The applicant has agreed to comply with all conditions for approval as recommended by the

Planning Board on September 22, 2010; 
WHEREAS, The Birmingham City Commission has reviewed the Lavery Porsche Special Land Use Permit

Amendment application as well as the standards for such review as set forth in Article 7, section

7. 34 of Chapter 126, Zoning of the City Code, 
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NOW, THEREFORE, BE IT RESOLVED, The Birmingham City Commission finds the standards imposed
under the City Code have been met, subject to the conditions below and the Lavery Porsche
application for a Special Land Use Permit is hereby approved, subject to the attached site plan, 
and subject to the following conditions: 
1) The applicant adds a canopy tree to each of the two landscaped areas; 
2) The applicant moves the west facing screenwalls to expose the landscaped areas to the

street; 

3) Install tree grates around street trees and implement sidewalk standards along Haynes and
Elm; and

4) Create returns on the parapet wall on both Haynes and Elm to disguise the bracing. 
BE IT FURTHER RESOLVED, That failure to comply with any of the above conditions shall result in

termination of the Special Land Use Permit. 

BE IT FURTHER RESOLVED, Except as herein specifically provided, Lavery Porsche and its heirs, 
successors and assigns shall be bound by all ordinances of the City of Birmingham in effect at the
time of the issuance of this permit, and as they may be subsequently amended. Failure of Lavery
Porsche to comply with all the ordinances of the City may result in the Commission revoking this
Special Land Use Permit. 

VOTE: Yeas, 7

Nays, None

Absent, None

11- 275- 10 REQUEST FOR WAIVER

LOT 229, FOREST HILLS SUBDIVISION

Mr. Johnson explained that the property owners of Lot 229 in the Forest Hills Subdivision are
seeking a waiver from the provisions of Chapter 102 of the city code to allow a home to be built
on a substandard sized lot that has been reduced from its original size. 

The Commission received a communication from Daniel Share, Barris, Sott, Denn & Driker, 

PLLC. 

Rick Rattner, representing the petitioner, spoke in favor of the request for waiver to build on
the lot. 

Daniel Share, representing the adjacent property owner, spoke in opposition to the request for
waiver. 

Commissioner Sherman questioned whether the attorneys and their clients have spoke with

each other to resolve this matter. Mr. Share confirmed that there had been discussion. Mr. 

Share commented that his clients would be fine with having another discussion. Mr. Rattner

commented that further discussion would not be helpful as his client wants to build on the lot. 

Commissioner McDaniel moved to waive the requirements of Section 102- 51 ( 1) of the

Birmingham City Code for Lot 229 of the Forest Hills Subdivision ( 19- 25- 257- 001), to allow the

construction of a home on said lot in compliance with all zoning regulations of Chapter 126 of
the City Code except minimum lot area and minimum lot width. With no second, Commissioner

McDaniel withdrew his motion. 

The following spoke in opposition to the request: 
Dan Roovers, 205 Wimbleton
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CITY OF BIRMINGHAM  
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, APRIL 27, 2016 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on April 
27, 2016.  Chairman Scott Clein convened the meeting at 7:30 p.m.  
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert 

Koseck, Gillian Lazar, Lisa Prasad, Janelle Whipple-Boyce; Student 
Representative Colin Cusimano 

 
Absent:  Board Member Bryan Williams; Alternate Board Member Daniel Share 
   
Administration:  Matthew Baka, Senior Planner 
   Brooks Cowan Asst. Planner 
   Jana Ecker, Planning Director   
  Carole Salutes, Recording Secretary 
    
 

04-73-16 
 
UNFINISHED BUSINESS 
Special Land Use Permit ("SLUP") Review 
Final Site Plan Review 
835-909 Haynes 
Fred Lavery Porsche/Audi 
Request for a SLUP Amendment to allow the temporary expansion of the existing 
SLUP at 835 Haynes to include 909 Haynes to allow an Audi sales facility for a 
maximum of one year.  (postponed from March 23, 2016) 
 
Mr. Baka noted the subject site is located on the north side of the street between 
Woodward Ave. and Elm St. The parcel is zoned B-2 General Business and MU-5 in the 
Triangle Overlay District.  The applicant, Fred Lavery Co., owns the adjacent property to 
the west, 835 Haynes St., which received a SLUP in 2010 to operate a Porsche car 
dealership within the B-2 Zone and MU-7 in the Triangle District Overlay.  
 
The applicant is conducting renovations to the existing Audi dealership at 34602 
Woodward Ave., and wishes to amend its existing SLUP at 835 Haynes St. to 
temporarily include 909 Haynes St. while the building on Woodward Ave. is being 
renovated.  The applicant is requesting temporary use of the first floor of 909 Haynes 
St. for office space and business operations for their Audi car dealership for no more 
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than 12 months. Along with the dealership, there is an existing beauty spa on the 
second floor of 909 Haynes St., Spa Mariana.  
 
The Birmingham Zoning Ordinance requires that the applicant obtain a SLUP 
Amendment and approval from the City Commission to expand the auto sales agency 
and showroom to temporarily include the property at 909 Haynes St.. Accordingly, the 
applicant will be required to receive a recommendation from the Planning Board on the 
Final Site Plan and SLUP Amendment, and then obtain approval from the City 
Commission for the Final Site Plan and SLUP Amendment. 
 
On March 23, 2016 the Planning Board reviewed the proposal to temporarily expand the 
SLUP to include 909 Haynes for one year. However, at that time the architect indicated 
that the property owner would like the expansion to be permanent. The Planning Board 
and Planning Staff indicated that a permanent expansion would not be considered 
without the level of details normally provided for a SLUP Amendment. The applicant 
was postponed until the April 27, 2016 meeting to allow them time to consider how they 
wished to proceed. The applicant has now indicated that they intend to proceed with the 
temporary proposal and apply at a later date for a permanent expansion of the SLUP. 
 
The applicant is now proposing to install the five (5) required canopy trees and create 
three (3) new landscaped areas in the interior of the parking lot.  The applicant must 
provide the dimensions of the landscaped areas to determine if they meet the size 
requirements mandated by the Zoning Ordinance. 
 
The applicant is not proposing any changes to the existing streetscape.  The current 
streetscape in front of the subject building does not match the Triangle District standard 
as installed on the Porsche site.   
 
The design for the building on Woodward Ave. has been approved by the Design 
Review Board and the applicant is getting ready to start the renovations. 
 
Design Review 
No changes to the facade are proposed. 
 
Signage Review 
The 909 Haynes St. building has 40 ft. of street frontage; therefore a total of 40 sq. ft. of 
signage is allowed, per the City of Birmingham's Sign Ordinance.  The applicant has 
revised their signage proposal to bring the amount of signage down to 40 sq. ft. so that 
it complies with the regulations of the Sign Ordinance. 
 
Ms. Ecker explained that because there were violations going on with the storage of 
vehicles, Code Enforcement went out, but enforcement activities have been put on hold 
until it is determined if the temporary SLUP is feasible. 
 
Mr. Fred Lavery noted they will not display cars in the building; it will only contain offices 
for the sales staff and sales manager.  They will probably park their demonstrators in 
the spaces that are not required to meet the parking requirement for the building.  The 
Audi building on Woodward Ave. is being renovated to Audi's current corporate image. 
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Chairman Clein called for public comments at 8:32 p.m.   
 
Mr. James Ellsman business owner at 635 Elm, asked if the approval of an amended 
SLUP is a guarantee that the Triangle District restrictions against car dealerships is 
waived.  Ms. Ecker clarified the Triangle District doesn't prohibit the use for car sales 
agencies, but it only allows it with the strict control and regulation of a SLUP because of 
the potential impact on the neighborhood.  In this case the car dealership is only 
requesting approval for a period of one year. 
 
Mr. Koseck commented that this is not his vision for the Triangle District.  By granting 
this request it takes the property out of contention for other developments over the next 
12 months.  After the temporary SLUP amendment has expired he will not support this 
because the property has a higher and better use.  Mr. Lavery responded that a seven 
story building cannot be constructed on this property without public parking.  Only when 
public parking becomes available will there be a higher and better use for this property. 
Therefore, the proposed use bridges the gap so he doesn't have a $7 or $8 million 
investment that produces no visible revenue stream until public parking gets approved 
and constructed. 
 
Motion by Ms. Whipple-Boyce 
Seconded by Mr. Boyle that based on a review of the site plans submitted, the 
Planning Board recommends approval of the applicant’s request for Final Site 
Plan and a SLUP Amendment to the City Commission to allow the temporary 
expansion of the auto sales agency and showroom for up to one (1) year at 835 
Haynes to include 909 Haynes with the following condition: 

 Applicant provides the dimensions of the parking lot landscaping islands 
to verify that they comply with the requirements of the Zoning Ordinance. 

 
There were no comments on the motion from members of the audience at 8:40 p.m. 
 
Motion carried,  7-0. 
 
ROLLCALL VOTE 
Yeas:  Whipple-Boyce, Boyle, Clein, Jeffares, Koseck, Lazar, Prasad 
Nays:  None 
Absent:  Williams 
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BIRMINGHAM CITY COMMISSION MINUTES 
JUNE 27, 2016 

MUNICIPAL BUILDING, 151 MARTIN 
7:30 P.M.

I. CALL TO ORDER AND PLEDGE OF ALLEGIANCE 
Rackeline J. Hoff, Mayor, called the meeting to order at 7:33 PM. 

II. ROLL CALL
ROLL CALL: Present, Mayor Hoff 

Commissioner Bordman 
Commissioner Boutros 
Commissioner DeWeese  
Commissioner Harris 
Mayor Pro Tem Nickita  
Commissioner Sherman  

Absent,  None  

Administration:  City Manager Valentine, City Attorney Currier, Clerk Pierce, City Planner Ecker, 
City Engineer O’Meara, Finance Director Gerber, Deputy Treasurer Klobucar, DPS Director 
Wood, Police Chief Clemence 
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06-200-16  PUBLIC HEARING TO CONSIDER  
TEMPORARY SPECIAL LAND USE PERMIT 
835 & 909 HAYNES, LAVERY PORSCHE 

Mayor Hoff opened the Public Hearing at 10:37 PM to consider the Revised Final Site Plan and 
Temporary Special Land Use Permit Amendment – 835 & 909 Haynes, Lavery Porsche. 

City Planner Ecker explained that renovations are being done to the Audi building.  The 
applicant would like to use 909 Haynes temporarily for the sales office.  She noted that the 
request is to use the building for a period of twelve months.  She noted that the Planning Board 
had a few comments regarding landscape and screening in the parking area.  She noted that 
twenty-four parking spaces are required by ordinance and there are thirty-six dedicated parking 
spaces for this site.  She pointed out that vehicles for sale or lease are not allowed to be stored 
within the twenty-four spaces required for the building.  

Fred Lavery, applicant, explained that the sales staff and managers will have to be relocated 
due to the renovation to the Audi building.  He noted that the twenty-four parking spaces are 
for the occupants of the building.  The difference between the twenty-four required spaces and 
thirty-six spaces will be used for the storage of cars.   

A resident at 635 Elm Street expressed his support of the request, but only for one year. 

The Mayor closed the Public Hearing at 10:54 PM. 

MOTION: Motion by Nickita, seconded by Bordman: 
To approve the Revised Final Site Plan and Temporary Special Land Use Permit Amendment of 
one year for 835 & 909 Haynes – Lavery Porsche with the condition that applicant provides the 
dimensions of the parking lot landscaping islands to verify that they comply with the 
requirements of the Zoning Ordinance. 

WHEREAS, Lavery Porsche has applied for a Temporary Special Land Use Permit Amendment of one 
year to operate an Audi automobile sales agency on the first floor of the building located 
at 909 Haynes, 
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WHEREAS, The land for which the Temporary Special Land Use Permit Amendment is sought is 
located on the north side Haynes east of Elm, 

WHEREAS, The land is zoned MU-5, Mixed Use 5, which permits automobile sales agencies with a 
Special Land Use Permit, 

WHEREAS, Article 7, section 7.34 of Chapter 126, Zoning, requires a Special Land Use Permit 
Amendment to be considered and acted upon by the Birmingham City Commission, after 
receiving recommendations on the site plan and design from the Planning Board for the 
proposed Special Land Use; 

WHEREAS, The Planning Board reviewed the proposed Temporary Special Land Use Permit 
Amendment request on April 27, 2016 at which time the Planning Board voted to 
recommend approval of the Final Site Plan and SLUP to the City Commission with the 
following condition: 

1) Applicant provides the dimensions of the parking lot landscaping islands to verify that
they comply with the requirements of the Zoning Ordinance. 

WHEREAS, The  applicant  has  agreed  to  comply  with  all  conditions  for  approval  as 
recommended by the Planning Board on April 27, 2016; 

WHEREAS, The Birmingham City Commission has reviewed the Lavery Porsche Temporary Special 
Land Use Permit Amendment application as well as the standards for such review as set 
forth in Article 7, section 7.34 of Chapter 126, Zoning of the City Code, 

NOW, THEREFORE, BE IT RESOLVED, The Birmingham City Commission finds the standards imposed 
under the City Code have been met, subject to the conditions below and the  Lavery 
Porsche  application  for  a  Temporary  Special  Land  Use  Permit amendment is hereby 
approved for one year from the date of approval, subject to the attached site plan, and 
subject to the following conditions: 

1) Applicant provides the dimensions of the parking lot landscaping islands to verify that
they comply with the requirements of the Zoning Ordinance. 

BE IT FURTHER RESOLVED, That failure to comply with any of the above conditions shall result in 
termination of the Special Land Use Permit. 

BE IT FURTHER RESOLVED, Except as herein specifically provided, Lavery Porsche and its heirs, 
successors and assigns shall be bound by all ordinances of the City of Birmingham in 
effect at the time of the issuance of this permit, and as they may be subsequently 
amended. Failure of Lavery Porsche to comply with all the ordinances of the City may 
result in the Commission revoking this Special Land Use Permit. 

VOTE:  Yeas, 7 
Nays, None 
Absent, None 



 

 

CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD 

WEDNESDAY, JANUARY 22, 2020 
City Commission Room 

151 Martin Street, Birmingham, Michigan 
 
Minutes of the regular meeting of the City of Birmingham Planning Board held on January 22, 
2020. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
A. ROLL CALL 
 
Present: Chairman Scott Clein; Board Members Bert Koseck, Daniel Share, Janelle  

Whipple-Boyce, Bryan Williams; Alternate Board Members Jason Emerine, 
Nasseem Ramin        
 

Absent: Board Member Robin Boyle, Stuart Jeffares 
  
Administration: Jana Ecker, Planning Director 
   Brooks Cowan, City Planner 

Nicholas Dupuis, City Planner  
 Laura Eichenhorn, Transcriptionist 

      
 

01-13-20 
 
F. Special Land Use Permit Reviews  
 

1. 34350 Woodward (previously 835 Haynes, Fred Lavery Porsche) & 907 -  
911 Haynes (former Barda Salon Building) - Amendment of Special Land Use  
Permit at 34350 Woodward to include the property at 907-911 Haynes to allow demolition 
of the existing Barda Salon Building and construction of a surface parking lot  
on 907 – 911 Haynes to provide additional parking for the Porsche dealership at 34350  
Woodward  
 

City Planner Cowan, Fred Lavery, owner, John Gardner, architect, and Rick Rattner, attorney, 
reviewed the item for the Board. 
 
Chairman Clein asked Mr. Rattner: 

● How the Board could support approval of this proposal when it does not seem to support 
the purpose of the Triangle District as required by ordinance; and, 

● Whether the Board’s approval of the proposal would amount to the expansion of a legal 
non-conforming use, which the Board is not permitted to do. 

 
Mr. Rattner said the proposal supports the Triangle District plans because the surface lot would 
function as a placeholder for the eventual Worth Street realignment. He said it would not be 
expanding a legal non-conformity because the lot combination would be allowed under a SLUP 
as an auxiliary use.  
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Mr. Share noted that the combined lot could require a variance since the parking lot frontage 
would be greater than ordinance allows.  
 
After Board discussion, Planning Director Ecker received confirmation from the Board that they 
were requesting clarification from the Building Official and City Attorney regarding whether the 
Board has authority to consider granting the requests put forth by the applicant, what 
impediments exist to granting the requests, and what the remedies to the impediments could be. 
She said the remedies could include a variance if the City chose to allow more than 25% of the 
frontage to be parking, an expansion of an existing non-conformity because the lots will be 
combined, or some other factor in a lot combination that could affect the result. 
 
Motion by Mr. Share  
Seconded by Mr. Koseck to postpone consideration of the SLUP amendment for 34350 
pending a response from the City Attorney and/or Building Official regarding whether 
the Board has authority to consider granting these requests, what impediments exist 
to granting the requests, and what the remedies to the impediments could be. 
 
Mr. Rattner said it would be useful to know what effect an agreement with the City would have 
vis-a-vis resolving these problems. Mr. Rattner then stated that Mr. Lavery requested to withdraw 
his application for the SLUP amendment. 
 
The Board allowed Mr. Lavery to withdraw his request and accordingly took no action on the 
motion. 
 

 
 
 

          
 



BIRMINGHAM CITY COMMISSION MINUTES 
DECEMBER 21, 2020 

7:30 P.M. 
VIRTUAL MEETING 

MEETING ID: 655 079 760 
Video Link: https://vimeo.com/event/3470/videos/488387498/ 

I. CALL TO ORDER AND PLEDGE OF ALLEGIANCE 
Pierre Boutros, Mayor, opened the meeting with the Pledge of Allegiance. 

II. ROLL CALL
Alexandra Bingham, City Clerk, called the roll. 

Present: Mayor Boutros (location: Birmingham, MI) 
Mayor Pro Tem Longe (location: Birmingham, MI) 
Commissioner Baller (location: Birmingham, MI) 
Commissioner Hoff (location: Birmingham, MI) 
Commissioner Host (location: Birmingham, MI) 
Commissioner Nickita (location: Birmingham, MI) 
Commissioner Sherman (location: Birmingham, MI) 

Absent: None 

Administration: City Manager Valentine, City Clerk Bingham, City Planner Brooks Cowan, Planning 
Director Ecker, Finance Director Gerber, City Attorney Kucharek, Consulting City Engineer Surhigh, DPS 
Director Wood 
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12-282-20 Public Hearing – 34350 Woodward & 907-911 Haynes – Lot 
Combo 

1. Resolution to deny the proposed lot combination of 34350 Woodward and 907-911 Haynes,
parcel # 19-36- 281-022 and parcel #19-36-281-030, as the resulting parcel would not be
consistent with the requirements for the MU-5 and MU-7 Zones, nor consistent with the
recommendations in the Triangle District Plan.

The Mayor opened the public hearing at 8:20 p.m. 

Jason Canvasser, representing the applicant, asked that the item be postponed to January 25, 2021 
and that the City Manager schedule time to meet with the applicant regarding the proposed lot 
combination before then. 

MOTION: Motion by Commissioner Host, seconded by Commissioner Sherman: 
To postpone the Public Hearing for 34350 Woodward & 907-911 Haynes – Lot Combo to January 25, 
2021. 

Commissioners Sherman, Baller, Hoff, and Nickita all expressed doubts that a consensus between 
the City and the applicant would be reached in advance of a January 25, 2021 meeting. They agreed 
that the City could attempt to hold a meeting between the City Manager and the applicant in January 
2021, noting it would only be a first step in the conversation. Among the reasons cited for the 
Commissioners’ doubts that a consensus would be reached in January 2021 were the fact that the 
new City Manager will still be onboarding during that time, that the master plan remains in flux, that 
the applicant’s proposal is inconsistent with the Triangle District Plan, and that the applicant’s 
proposals have not been sufficiently reviewed or approved by other City boards.  

The possibility of moving the public hearing to the first Commission meeting in February 2021 was 
discussed, but Mr. Canvasser stressed the applicant’s desire to have it at the January 25, 2021 
meeting since the applicant is trying to navigate a potential capital outlay in February 2021 that will 
hinge on the Commission’s decision. 

Commissioner Baller said he was comfortable with the public hearing being held on January 25, 2021 
with the understanding that the matter could be continued to the following meeting if necessary. 

ROLL CALL VOTE: Ayes, Commissioner Host 
Mayor Pro-Tem Longe  
Commissioner Hoff 
Commissioner Baller 
Commissioner Nickita 
Mayor Boutros 

Nays, Commissioner Sherman 
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MEMORANDUM 
Department of Public Services 

DATE: March 19, 2021 

TO: Thomas M. Markus, City Manager 

FROM: James J. Surhigh, Consulting City Engineer 

SUBJECT: Emergency Repair – Water Main across BBAC Parking Lot 

INTRODUCTION: 

A part of the public water main system crosses the parking lot at the Birmingham Bloomfield Arts 
Center (BBAC), located on City property adjacent to Lincoln Hills Golf Course.  Several water main 
breaks have occurred on this water main segment starting in June 2020, which supplies water to 
the BBAC building for domestic use and fire protection.  Department of Public Services (DPS) 
made repairs on 6/11/2020 and 1/11/2021, but after the water main was put back in service after 
each repair, leaking at the surface was observed again.  The Engineering Department believes 
that this segment of cast-iron water main that was constructed in the late 1930’s has reached the 
end of its useful life, and continuation of isolated repairs will likely not address the issue.  The 
Engineering Department does not have confidence that this water main segment can adequately 
serve the community, and are recommending that it be replaced with a new main.  The 
Engineering Department invited three contractors who have recently worked on City water main 
projects to provide a quote to replace the segment of water main across the parking lot.  On 
March 18, 2021, the Eng ineer ing Department requested emergency authorization to 
authorize the Bidigare Contractors to proceed with the repairs for this critical piece of 
infrastructure. 

BACKGROUND: 

The water main in this area was initially constructed in the late 1930’s, where it was extended 
south to provide fire protection and water supply to a City wastewater treatment facility that was 
built on the site, and later to the Lincoln Hills clubhouse building.  In 1969, the old water main 
along Cranbrook was abandoned and replaced with a water main that was routed around the 
west side of the BBAC building.  However, the old 6” water main that crossed the parking lot was 
reconnected to and not abandoned. 

The time that has elapsed from report of the first water main break in June 2020 until now, when 
the emergency repair is being authorized may appear prolonged, but an explanation of events 
and the timeline are documented herein.  After the first break was reported in June, repairs by 
DPS were promptly made.  After a short period of time, BBAC reported that water was observed 
to be seeping from the ground and pavement cracks in the parking lot, but not at the recently 
completed repair location.  DPS didn’t believe it was a water main break since the volume of 
seepage was slow and initial water tests didn’t show evidence of chlorine present, which is typical 
if there is a water main break.   
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BBAC engaged G2 Consulting Group to review the situation and advise.  In their email response 
from 9/24/2020, two possible sources of the observed seepage were explained, one being a water 
main leak, and the other being naturally occurring artesian springs that are known to exist along 
the Rouge River (for example, these type of springs feed the pond behind the Birmingham 
Museum off Willits).  They recommended that further investigation would be necessary. 

On 9/25/2020, the City engaged Hubbell, Roth & Clark, Inc. (HRC) to review the situation, conduct 
investigations as needed to define the source of the seepage, and make recommendations for 
improvements to address the issue.  On 10/9/2020, HRC and G2 Consulting Group devised a 
sampling program to enable analysis that would conclude if the source of the seepage was from 
the water main or natural sources.  Due to rainy weather conditions at the time, representative 
water samples could not be obtained for analysis until 10/21/2020, which were then delivered to 
a water testing laboratory.  G2 provided a report of the results on 11/10/2020, which concluded 
that the source of the water was likely from the water main.  Chlorine was not found to be present 
in the samples obtained from the water seeping in the parking lot, but other indicators were more 
like potable water than natural groundwater, leading G2 to believe that the leak was some 
distance from where it was surfacing in the parking lot, and traveling through the soils which was 
altering the water chemistry. 

In order to avoid making multiple excavations in the parking lot to search for the source of the 
leak, it was decided that an effort be made to try to locate the leak using non-destructive means 
before conducting more excavations.  HRC made arrangements with Alfred Benesch & Company, 
who specializes in providing acoustic leak detection services, to try to identify the location of the 
leak.  On 12/14/2020, a Benesch specialist conducted the leak detection survey, and identified 
the location of a leak.  The location was marked in the field, and DPS was contacted to schedule 
the repair.  

DPS completed the repair work on 1/11/2021, after some unexpected delay due to DPS staffing 
limitations and responding to other needed efforts, such as more pronounced water main breaks 
and snow removal.  The day after the repair was completed, BBAC reported that water was still 
seeping from the parking lot.  It is not unusual for the older cast iron mains to have multiple 
breaks once one occurs and a repair is completed.  The forces put on the main by closing off flow 
to complete a repair and then re-pressurizing afterward can expose hairline cracks that may 
already be present but previously stable when under constant pressure.  After some deliberation 
between the Engineering Department and DPS, it was decided that this segment of the water 
main could no longer be relied upon to adequately serve the community, and that plans would 
be prepared to replace the water main across the parking lot.   

HRC prepared an overall plan of the proposed work, and a request for quote was issued to three 
contractors with recent experience working on the City’s water system on 2/17/2021.  The three 
quotes were received on 2/24/2020, and a tabulation of the results is attached for reference. 
Bidigare Contractors, Inc. provided the most economical quote for both the Base Bid work at 
$49,479.00, and for the Alternate work at $75,568.00.   

The Base Bid is for work directly associated with replacing the water main across the BBAC parking 
lot, and fully addresses the issue at hand.  The Alternate work would be for an additional water 
main installation across the front of the BBAC building to provide a redundant loop in the water 
system that would allow an alternate route to maintain water supply to the building in the event 
a future water main break occurred on the existing water main segment located west of the 
building.   
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At this time, under the emergency repair conditions, the Engineering Department recommends 
proceeding with the Base Bid work only.  The redundant loop and other water main improvements 
can be considered with a future project when other water system improvements are planned 
along Cranbrook Road.  There is currently not a date planned for this future work along 
Cranbrook.  Permanent pavement repairs in the parking lot related to the water main replacement 
will be addressed in conjunction with a separate, future asphalt paving contract being prepared 
by the Engineering Department for later in the summer of this year. 

LEGAL REVIEW: 

No legal review is required for this item. 

FISCAL IMPACT: 

The quote from Bidigare Contractors was the most economical of the three received, in the 
amount of $49,479.00 for the Base Bid only.  Due to the uncertain nature of underground 
construction work, the Engineering Department recommends a contingency amount be included 
in the authorized amount in the event unanticipated additional costs are incurred during 
construction.  Approximately 10% of the bid price is an appropriate amount to reserve for 
construction contingencies.  Funds are available in the Water Fund account #591-537.004-
981.0100. 

PUBLIC COMMUNICATIONS: 

The City has been in contact with Annie VanGelderen, President and CEO of the Birmingham 
Bloomfield Art Center, throughout this effort.  Ms. VanGelderen will be contacted to coordinate 
the water main replacement work and pavement restoration to minimize disruption to the BBAC 
operations. 

SUMMARY: 

The Eng i nee r i ng  Department requests City Commission confirmation of the C i t y  
Manager’s authorization to proceed with emergency water main replacement across the BBAC 
parking lot.  The Engineering Department recommends that only the work associated with the 
Base Bid be authorized at this time, which consists of replacing the deteriorating water main 
across the BBAC parking lot.  The recommended amount to be authorized includes a 10% 
contingency for unanticipated additional expenses that could occur during construction of the 
water main. 

ATTACHMENTS: 

• Sketch of Plan for Proposed Water Main Replacement across the BBAC Parking Lot
• Bid Tabulation for Request for Quotes received

SUGGESTED RESOLUTION: 

To confirm the City Manager’s authorization for the emergency expenditure related to the 
replacement of the water main across the BBAC parking lot by Bidigare Contractors, for a cost 
not to exceed for $54,500.00 to be charged to the Public Improvements account #591-537.004-
981.0100, pursuant to Sec. 2-286 of the City Code. 





BID TABULATION Bids Due: 2/17/2021

BBAC PARKING LOT REPAIR HRC Job #20200771

CITY OF BIRMINGHAM, OAKLAND COUNTY

Bidigare Contractors D'Angelo Brothers DiPonio Contracting

939 S Mill St 30750 Eight Mile Rd 51173 Simone Industrial Dr

Plymouth, MI | 48170 Farmington Hills, MI | 48336 Shelby Charter Twp, MI | 48316

Item Quantity Unit Unit Price Total Cost Unit Price Total Cost Unit Price Total Cost

BASE BID

1 Water Main, 8 inch diameter 196 FT $124.00 $24,304.00 $145.00 $28,420.00 $175.00 $34,300.00

2 Gate Valve & Box, 8 inch 1 EA $3,250.00 $3,250.00 $6,000.00 $6,000.00 $6,500.00 $6,500.00

3
Water Main Connection, New 8 inch to                         

Ex 8 inch
1 EA $3,700.00 $3,700.00 $6,000.00

$6,000.00 $8,000.00 $8,000.00

4 Fire Hyrdant Assembly, Complete 1 EA $7,000.00 $7,000.00 $5,800.00 $5,800.00 $8,500.00 $8,500.00

5 Abandon Ex. Water Main 190 FT $7.50 $1,425.00 $15.00 $2,850.00 $25.00 $4,750.00

6 Water Service Connection, 6 inch 1 EA $4,900.00 $4,900.00 $6,000.00 $6,000.00 $7,500.00 $7,500.00

7
Water Service Connection, New 6 inch to                                         

Ex 6 inch
1 EA $4,900.00 $4,900.00 $6,000.00

$6,000.00 $7,500.00 $7,500.00

SUBTOTAL FOR BASE BID $49,479.00 $61,070.00 $77,050.00

ALTERNATE - REDUNDANT LOOP

A1 Water Main, 8 inch diameter 406 FT $124.00 $50,344.00 $129.00 $52,374.00 $175.00 $71,050.00

A2 Water Main, 6 inch diameter 22 FT $117.00 $2,574.00 $100.00 $2,200.00 $185.00 $4,070.00

A3 Gate Valve & Box, 8 inch 2 EA $3,250.00 $6,500.00 $4,000.00 $8,000.00 $6,500.00 $13,000.00

A4 Gate Valve & Box, 6 inch 1 EA $3,150.00 $3,150.00 $3,500.00 $3,500.00 $6,000.00 $6,000.00

A5
Water Main Connection, New 8 inch to                                                  

Ex 8 inch
2 EA $3,000.00 $6,000.00 $6,000.00

$12,000.00 $8,000.00 $16,000.00

A6 Fire Hydrant Assembly, Complete 1 EA $7,000.00 $7,000.00 $5,900.00 $5,900.00 $8,500.00 $8,500.00

SUBTOTAL FOR ALTERNATE BID $75,568.00 $83,974.00 $118,620.00

TOTAL AMOUNT 125,047.00$       145,044.00$       195,670.00$       

less 5% if 

awarded both
137,791.80$       

Y:\202007\20200771\04_Design\Final\Bidding\20210301_Bid_Tab_BBAC.xls Page 1
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DATE: April 12, 2021 

TO: Tom Markus, City Manager 

FROM: Leslie Pielack, Museum Director 
John Galik, Maintenance Supervisor 

SUBJECT: Hunter House HVAC Replacement; Waiver of Competitive Bidding 

INTRODUCTION: 

The HVAC unit in the Hunter House recently failed unexpectedly and is inoperable. Repairs 
to the existing unit are not recommended by the City’s HVAC service provider. A 
replacement unit to fit the existing HVAC system configuration is available and can be 
installed promptly, but the total cost for the proposed work is $6,982.00. As this exceeds 
the competitive bidding threshold of $6,000, this would require that the City seek 
competitive bids under normal circumstances. However, the urgent nature of the problem 
and the length of time necessary to complete the bidding process would mean the Hunter 
House would be without heat, cooling, and appropriate humidity control for a significant 
period of time, potentially placing the building and the artifact collection at risk. A waiver 
of the competitive bidding process is being requested to ensure that a new HVAC unit can 
be installed as soon as possible. 

BACKGROUND: 

The 1822 Hunter House at the Birmingham Museum is the oldest dwelling in Oakland 
County and in much of the State of Michigan, dating to the Michigan territorial period. It 
represents an unusual surviving technology of the period in its original construction 
components. The building was moved to its current location in 1969 and placed on a block 
basement that houses the mechanical systems for the building. The heating and cooling 
system is essential to keep the Hunter House’s temperature and humidity levels steady, 
which is important for preservation of the building and its artifacts. 

The current Carrier brand HVAC unit was installed in 2009, and has received regular 
maintenance provided by Kropf Mechanical, Inc., which has been the City’s HVAC service 
provider for many years. However, on March 19, 2021, City maintenance staff was 
contacted because the Hunter House furnace was not providing heat. The Kropf technician 
assessed the unit and found that the heat exchanger had failed and the system was not 
operational. In contacting the manufacturer, Kropf learned that the Carrier Company no 
longer supports this unit and could not provide replacement parts. After further review, 
Kropf recommended replacement of the unit. On March 24, 2021, Kropf  provided  a 
proposal to install a replacement HVAC unit in the amount of $6,982.00, or $982 over the 
competitive bidding threshold. Chapter 2 of the City of Birmingham’s Code of Ordinances 

MEMORANDUM 
Museum 
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provides for the Commission to dispense with the bidding requirements under Section 
2- 280 (c). Waiving the competitive bidding requirement for this project would permit a 
new HVAC unit to be installed and return the Hunter House to normal environmental 
conditions as soon as possible. 

 
LEGAL REVIEW: 

 
The City Commission, by an affirmative vote of five-sevenths of its members, may 
dispense with the requirement for competitive bidding when the estimated cost of the 
contract does not exceed $12,000.00. 

 
FISCAL IMPACT: 

 
$1,000.00 is available in the Hunter House budget. The remaining $5,982.00 is being 
proposed to come from funds that were budgeted for the Allen House window restoration 
project. That project is being postponed to the 2021-2022 fiscal year. 

 
SUMMARY 

 
Due to unexpected failure of its HVAC unit, the Hunter House is in need of a replacement 
unit as soon as possible. Kropf Mechanical Service Co. has provided a proposal to replace 
the unit in the amount of $6982. The time needed to undertake the competitive bidding 
process will potentially place the historic building and its contents at risk due to the lack of 
consistent temperature and moisture levels. Therefore, a request is being made to waive 
the competitive bidding process to ensure that the Hunter House temperature and 
humidity levels are stabilized as soon as possible. 

 
ATTACHMENTS: 

 
1. Contract Agreement 
2. Kropf Mechanical Service Company technician service call report #128895 dated 

March 19, 2021 
3. Kropf Mechanical Service Company service proposal dated March 24, 2021 
4. Excerpt, City of Birmingham Municipal Code, Chapter 2-Administration/Article VII- 

Finance/Division 2.-Purchases, Contracts and Sales/Sec. 2-280.-Competitive bidding 
requirements 

 
SUGGESTED RESOLUTION: 

 
To waive the competitive bidding requirement and to authorize an expenditure in the amount of 
$6,982 to Kropf Mechanical, Inc., for replacement of the Hunter House HVAC unit; $1,000 to 
be charged to the Hunter House Equipment Maintenance account, #101-804.001-933.0200; 
and to approve the budget amendment to reduce Allen House Other Contractual Services 
account, #101-804.002-811.0000 by $5,982 and increase Hunter House Equipment 
Maintenance account #101-804.001-933.0200 by $5,982. 

 
General Fund 
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Expenditures: 
101-804.001-933.0200 $1,000 
101-804.001-933.0200 5,982 
101-804.002-811.0000 (5,982) 

 

Total Expenditures $6,982 
 















City without the prior written consent of the Contractor shall be at the City's sole risk and 

responsibility. 

FAIR PROCUREMENT OPPORTUNITY: Procurement for the City of Birmingham will be handled 
in a manner providing fair opportunity for all businesses. This will be accomplished without 
abrogation or sacrifice of quality and as determined to be in the best interest of the City of 
Birmingham. 

IN WITNESS WHEREOF, the said parties have caused this Agreement to be executed 

as of the date and year above written. 

STATE OF MICHIGAN ) 
) ss: 

COUNTY OF OAKLAND ) 

KROPF MECHANICAL SERVICE COMPANY 

By: '"\:)~ Q . ~"rrY.J 
Its: '? n:~ s ( c)e_vyt 

On this 6TI/ day of A{!/lr L , 2021, before me personally appeared 

, who acknowfedged that with ~:~:~t~/ehalf of KROPF MECHANICAL 

SERVICE COMPANY to do so he/she signr~l--:-....,. ~~,,_:_e-em-en-tl+-.f--. _________ _ 

b Notary Public 

JAMES LEE 
NOTARY PUBLIC -STATE OF MICHIGAN 

COUNTY OF WAYNE tier 03 2025 
My commission Exp1r~~ 
Acting in the County of 

: 

______ ...........--~---- .. _.,_ 

--
- - -- _____ .,._ 

--_ A"'• '",._"; 

.... - - JI- .. 

- --

fU !lftJ e_ County, Michigan 
Acting in ff1114Pe'__ County, Michigan 

My commission expires: CJ~ 3 ~ 2()2~ 

CITY OF BIRMINGHAM 

By: 
Pierre Boutros Mayor 

By: -----------
Alexandria D. Bingham, City Clerk 
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Approved: 

~·>n~~' 
::a:MarklJS;city Manager 
(Approved as to sub tance 

Mark A. Gerber, Director of Finance 
(Approved as to Financial Obligation) 

~ar~i\y~ 
(Approved as to form) 
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Excerpt, Birmingham, Michigan-Code of Ordinances/Chapter 2-
Administration/Article VII.- Finance/Division 2.-Purchases, Contracts, and 
Sales/Sec. 2-280.-Competitive bidding requirements;  
https://library.municode.com/mi/birmingham/codes/code_of_ordinances?nodeId=PTIICICO_
C  H2AD_ARTVIIFI_DIV2PUCOSA_S2-280COBIRE 

 
 

Sec. 2-280. - Competitive bidding requirements. 
 

(a) Except as provided in subsection (c) of this section, all supplies and contractual services, 
when the estimated cost thereof shall equal or exceed $6,000.00, shall be purchased by 
formal written contract from the lowest responsible and responsive bidder after due notice 
inviting competitive sealed bids. All such contracts shall be awarded by the city 
commission. 

 
(1) The purchasing agent or department head shall provide for the procurement 

of competitive sealed bids as follows: 
 

a. Prepare the invitation for bids describing the requirements of the using agency. 
 

b. Publicize the invitation for bids by public advertisement, such as through Bidnet or 
suitable trade publications, no less than five days preceding the last day set for the 
receipt of competitive sealed bids. The public advertisement required by this section 
shall include a general description of the supplies or contractual services to be 
purchased or sold and in addition, shall state where bid forms and specifications 
may be obtained, the date, time and place for the filing and opening of bids, 
whether bid, performance and payment bonds are required and if required, the 
amounts thereof and anything else deemed necessary. 

 
c. Bids submitted in response to the invitation for bids shall be submitted sealed and 

in addition, shall be identified as bids on the outside of the envelopes and 
accompanied by any bid security required. 

 
d. Bids shall be opened publicly at the time, place and date designated in the 

invitation for bids. Each bid, together with the name of the bidder shall be 
recorded and a tabulation of all bids received shall be available for public 
inspection in the requesting department. 

 
e. An invitation for bids may be cancelled or any or all bids or proposals may be 

rejected in whole or in part as specified in the invitation for bids when it is 
determined by the city commission to be in the best interests of the city. 

 
f. The purchasing agent or department head shall not knowingly accept the bid of a 

person who is in default in the payment of any taxes, licenses, fees, permits or any 
other monies due the city or who shall in any other respects be disqualified 
according to any federal or state law or ordinance provision. A contract with a 
person who is discovered to have been in default or disqualified at the time of the 
awarding of the contract shall be voidable. 

https://library.municode.com/mi/birmingham/codes/code_of_ordinances?nodeId=PTIICICO_CH2AD_ARTVIIFI_DIV2PUCOSA_S2-280COBIRE
https://library.municode.com/mi/birmingham/codes/code_of_ordinances?nodeId=PTIICICO_CH2AD_ARTVIIFI_DIV2PUCOSA_S2-280COBIRE
https://library.municode.com/mi/birmingham/codes/code_of_ordinances?nodeId=PTIICICO_CH2AD_ARTVIIFI_DIV2PUCOSA_S2-280COBIRE


g. The purchasing agent or department head shall determine and recommend in 
writing to the city commission the name of the lowest responsible and responsive 
bidder. In reaching a determination as to who the lowest responsible bidder is, 
the following shall be considered: 

 
1. The ability, capacity and skill of the bidder to provide the service or 
supplies required; 
2. Whether the bidder can provide the service or supplies promptly or within 
the time specified without delay or interference; 
3. The character, integrity, reputation, judgment, experience and efficiency of 
the bidder in business; 
4. The quality of performance and time of completion by the bidder of 
previous contracts or services; 
5. The previous and existing compliance by the bidder with laws and 
ordinances relating to contract performance; 
6. The sufficiency of the financial resources and ability of the bidder to 
perform the contract or provide the service; 
7. The quality, availability and adaptability of the supplies or contractual 
services to the particular use required; 
8. The ability of the bidder to provide future maintenance and service for the 
use of the subject of the contract; and 
9. The number and scope of any additional, limiting or qualifying 
conditions attached to the bid by the bidder. 

 
(b) The city shall not be obligated to purchase from the lowest bidder. 

 
(c) The city commission, by an affirmative vote of five-sevenths of its members, may dispense 
with the requirement for competitive bidding when the estimated cost of the contract does not 
exceed $12,000.00. 

 
(d) A contract may be awarded by the city commission for the purchase of supplies and/or 
contractual services without submitting the purchase through the competitive bidding 
process as set forth herein when there is only a sole-source for the purchase and the 
requesting department head has provided reasonable justification to the city manager in 
writing that circumstances exist that preclude obtaining competition. 

 
(e) No contract or purchase shall be artificially divided to avoid the requirements of 
this section. 

 
(Ord. No. 1525, § 1.195, 6-22-92; Ord. No. 1784, § 1, 7-15-02) 
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MEMORANDUM 
Department of Public Services 

DATE: April 5, 2021 

TO: Thomas M. Markus, City Manager 

FROM: Lauren A. Wood, Director of Public Services 

SUBJECT: Birmingham Ice Sports Arena General Contractor Award 

INTRODUCTION: 
The Birmingham Ice Arena (BIA) is scheduled for necessary Ice Plant equipment 
replacement including a new in-floor piping system and sub-floor heating for this fiscal 
year in the Approved 2020-2021 Budget for $2,000,000.00.  In addition, with the approval 
of the Parks and Recreation Bond in November 2020, the building renovations and addition 
improvements can be accomplished with the Parks and Recreation Bond dollars. 

BACKGROUND: 
The Birmingham Ice Arena is a 47-year-old facility enjoyed and beloved by the community 
over the years.  Regionally, it serves Michigan Amateur Hockey Association (MAHA) District 
4. It is home to Birmingham High School Hockey (Birmingham Unified), the Birmingham
Hockey Association (BHA) and the Figure Skating Club of Birmingham (FSCB).  Residents 
and non-residents alike share in the costs to utilize this facility.  It is a “pay to play” model 
in which clubs and organizations pay an hourly rate to “rent” the ice.  The BIA also offers 
skating lessons, and public open skate sessions contributing to the revenue.  The majority 
of all revenue received at the ice arena is from ice-rental contracts with organizations such 
as BHA, BU, FSCB and other leagues.  Second to Ice Rental revenue, is Learn to Skate 
revenue. 

In 2018, the City engaged Plante Moran Cresa (PMC) to perform a Facility and Operational 
Assessment of the Birmingham Ice Arena (BIA) with the intent to serve as a road map for 
future capital projects at the BIA.  Recommendations for facility improvements by PMC 
include:  shifting the main ice arena to the east to accommodate ADA requirements, the 
addition of a unisex and referee locker rooms, a new High School Team Locker Room, 
enlarging the existing locker rooms (4), and a new Studio Rink observation area/meeting 
room.  The 2018 total estimated project cost was $5,100,000.00. 

In order to prepare plans and specifications for the construction of the renovation and 
addition for the Birmingham Ice Arena, Architect/Engineering Design documents were 
prepared.  We presented the design plans to various groups for review, input and/or 
approval, which included City Boards/Committees/City Commission with the 
corresponding dates.  Those were the Parks and Recreation Board on March 2, 2021, the 
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Architectural Review Committee on March 4, 2021, all Birmingham City Departments 
beginning on March 5, 2021, and the City Commission Workshop on March 8, 2021.  The 
request for proposal (RFP) was placed on MITN on March 10, 2021.  The RFP included 
thirteen (13) alternates for pricing purposes to allow greater flexibility and to keep as 
close to the budget as possible.  Bids were received and publicly (virtually) opened on 
March 31, 2021.  The results of the bid opening for the General Contractor is attached as 
a summary, along with listing the breakdown of the alternates. 

We have accepted six alternates for a total reduction of $405,800.  The biggest alternate 
to eliminate is the Studio Rink in-floor piping and associated work.  The cost reduction is 
$380,000 and the extra cost does not warrant completion at this time.  We will defer this 
work to a later time.  What this means is the new mechanical system will be in place 
serving the Studio Rink, but the in-floor piping will not be replaced.  The ice will need to 
be removed, as done currently, for approximately four months during the summer.  This 
portion of the Ice Arena operation does not generate the revenue currently, to justify this 
added expense.  Other revenue sources such as creating a multi-purpose space can be 
deployed in this section of the rink.  It will provide many options as a rentable space in 
conjunction with the new party room or it will serve as a separate rental area. 

City staff and PMC conducted an interview with the lowest bidder, C.E. Gleeson 
Constructors, Inc.  The base bid total from C.E. Gleeson is $5,297,000.00.  After the 
recommended adds and deducts are tallied the total construction cost is $4,891.200.00.  
Plante Moran Cresa provides a project recommendation letter, a bid summary and a 
budget summary following this report. 

The City Administration and PMC recommend the Birmingham Ice Arena General 
Contractor Services be awarded to C.E. Gleeson Constructors, Inc.  Our selection criteria 
consisted of the following factors:  Similar Project Experience, Team-Member Resumes 
and Qualifications, Fee, References, and the Interview. 

LEGAL REVIEW: 
The City Attorney has completed a review of this contract agreement and approved with 
signature.  The AIA Document A101 and A201 incorporate all of the City’s standard 
agreement language into a comprehensive document between Owner and the General 
Contractor. 

FISCAL IMPACT: 
Funds for $2 million dollars have been budgeted in the Approved 2020-2021 Budget for a 
portion of this project.  The remaining project amount will be from the Parks and 
Recreation Bond.  The construction total cost is $4,891,200.00.  The owner contingency 
amount of 8% is $391,296.00.  In addition to the above, the soft costs which include the 
Owner’s Representative (Plante Moran Cresa), the Architect services (Andrus 
Architecture), Civil Engineering and Environmental Costs are estimated to be $515,110.00. 
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Funding this project for $2,000,000.00 is available in the Capital Projects Fund account # 
401-901.001-977.0000.  Funds for $3,797,606.00 are available from the Parks System 
Construction Fund account #408-752.000-977.0000. 

PUBLIC COMMUNICATIONS: 
All mediums of communication will be available to the City of Birmingham during the Ice 
Arena construction project.  The construction schedule will be updated on the City website 
during this project. 

ATTACHMENTS: 
 PMC Recommendation for General Contractor Services Letter dated April 7, 2021
 General Contractor Bid Summary
 Budget Summary 4-12-21
 PMC Presentation
 Preliminary Schedule
 C.E. Gleeson RFP March 31, 2021 - Bid Proposal Form - Iran Disclosure Affidavit
 AIA Document A101 and A201 - Standard Form of Agreement between Owner and

Contractor
 Insurance Certificate

SUMMARY: 
The Department of Public Services and PMC recommend awarding the General Contractor 
Services for the Ice Arena Renovation and Addition project to C.E. Gleeson for a total of 
$4,891,200.00.  The cost of the improvements to the Birmingham Ice Arena will be 
approximately $5,797,606.00. We deducted the piping for the Studio Rink for $380,000.  
The overall project cost has an anticipated shortfall of about $700,000.  The Parks and 
Recreation Bond proceeds will be used for this project.  We will know the overall impact 
to the bond funds later in the summer.  In addition, the allocated contingency for this 
project is not likely to be exhausted. 

The Architectural Review Committee (ARC) at their March 4, 2021 meeting reviewed the 
renovation plans as presented to them by Plante Moran Cresa and Andrus Architecture. 
Much of the input and inquiries focused on ADA compliance and interior enhancements to 
make the Arena lobby space more attractive and inviting to the visitors. 

The Parks and Recreation Board, at their April 6, 2021, passed a resolution to recommend 
the Birmingham Ice Arena General Contractor Award to C.E. Gleeson and forward to the 
City Commission for approval.  They expressed concern about excluding the Studio Rink 
from the overall project.  However, they understood the significant increase the Studio 
Rink gives to the total project cost.  It was noted during this meeting, the Studio Rink 
could be updated later without impact to the new mechanical system.  The Parks and 
Recreation Board emphasized the importance of this component and does not want it to 
be forgotten as part of future budget requests. 
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SUGGESTED RESOLUTION: 
To award the Birmingham Ice Arena Renovation and Addition project to General 
Contractor C.E. Gleeson Constructors, Inc. in the amount of $4,891,200.00.  Also, to 
approve the Owner Contingency amount of $391,296.00 and the related soft costs for 
$515,110.00.  Funds are available in the Capital Projects Fund account #401-901.001-
977.0000 and the Parks System Construction Fund account #408-752.000-977.0000 for 
this project.   Further, to authorize the Mayor and City Clerk to sign the agreement on 
behalf of the City upon receipt of the required insurances. 



 

 

 
April 7, 2021 
 
 
Ms. Lauren Wood 
City of Birmingham       via e-mail: Lwood@bhamgov.org 
Director of Public Services  
851 South Eton Street 
Birmingham, MI 48009 
 
RE:  City of Birmingham Ice Sports Arena Renovation and Additions General Contractor 

Recommendation 

Dear Ms. Wood: 

This letter is to update you on Plante Moran Cresa’s (PMC) progress in our assignment to assist and 
advise the City of Birmingham  (CB) in the selection of a General Contractor for the CB Sports Ice Arena 
Renovation/Additions Capital Improvement Project (Project). The CB’s Public Services Department, 
Andrus Architects and Plante Moran Cresa (Project Team) solicited and received proposals from four (4) 
General Contracting firms. 

SELECTION PROCESS 

This letter communicates the results of the process the Project Team was directed to conduct in 
accordance with our engagement.  On March 10, 2021,  RFP documents were formally issued and made 
available by posting on the MITN web site as well as PMC’s e-Builder web link.  A mandatory Pre-Proposal 
meeting was held on March 16th. Ten (10) General Contracting firms attended the Pre-Proposal meeting 
and four (4) companies submitted their response to the RFP and bid on March 31st by the required bid 
deadline. 

Based on the bid results, the Project Team conducted an interview with C.E. Gleeson Constructors, Inc. 
(C.E. Gleeson) on April 1, 2021. Post interview discussions amongst the Project Team were facilitated by 
PMC and post-interview follow up questions/clarifications with C.E. Gleeson were conducted. 

RECOMMENDATION 

The Project Team recommends the engagement of C.E. Gleeson Constructors, Inc. for this engagement 
based on the following:  

1. Lowest overall bid including Project Team’s recommended alternates 1,5,7,9,12,13 plus 
a voluntary alternate. 

2. James Hayes will be C.E. Gleeson’s Project Manager. James received positive feedback 
from our reference check. 

3. C.E. Gleeson’s consultant engagement of Charles Gilardone  for the rink installation 
oversight. Charles has experience with installing  48 ice rinks, mostly with Serv-Ice.   

4. Merlo Construction, Concrete flat work installer.  Merlo Construction has installed 21 ice 
arena projects since 2001, mostly with Serv-Ice. 



 

 

5. Serv-Ice  will provide and install under slab piping and mechanical equipment including 
start up and commissioning. 

6. C.E. Gleeson’s HQ is located 3.7 miles from the arena, they have been in business for 97 
years, a bonding capacity of $120M, they are familiar with the CB Ice Arena Building, 
Kenning Park Site, and the City of Birmingham. 
 

The Project Team recommends awarding the General Contractor contract for the CB Ice Sports Arena 
Renovation/Additions Capital Improvement Project to C.E. Gleeson in the amount of $4,891,200. This 
amount includes alternates outlined in the attached bid summary. The cost of this work will be detailed 
in the AIA A101-2017 contract pending final review and approval of terms by the CB legal counsel.  

In addition to this award for construction services, the Project Team recommends an 8% owner 
controlled  contingency in the amount of $391,296.  

Should you have any questions regarding this recommendation, please do not hesitate to contact me at 
248-766-0996 or robert.stempien@plantemoran.com. 

Sincerely, 

PLANTE MORAN CRESA 

 

 

Robert Stempien, AIA   
Sr. Vice President   
 
Attachments: 
Birmingham Ice Sports Arena Hard and Soft Cost Summary 4-12-21 
General Contractor Bid Summary 3-31-21 
C.E. Gleeson RFP response 
 
 

 

 

 

 
 

mailto:robert.stempien@plantemoran.com


replace lobby 
benches

replace dasher 
board system

epoxy paint 
mech. room 

floor

replace 
bleachers with 

blue caps

eliminate  lobby 
lockers and 

bench

eliminate wood 
slat ceiling, 

install 2x2 ceiling

eliminate team 
locker room 

locker 
installation

install new 
shower floor 

tile - lockers 1-4
eliminate studio 
rink renovation

drywall on 
metal stud 
instead of 

block in 
locker room

eliminate waste 
recovery 
system

eliminate lobby 
ticket booth 
renovation

renovation of 
existing 

concession 
stand counter - 
adding display 

case

ADD ADD ADD ADD DEDUCT DEDUCT DEDUCT ADD DEDUCT DEDUCT DEDUCT DEDUCT ADD

No. General Contractor Cost Proposal Base Bid Total Alt 1 Alt 2 Alt 3 Alt 4 Alt 5 Alt 6 Alt 7 Alt 8 Alt 9 Alt 10 Alt 11 Alt 12 Alt 13
VOLUNTARY 

DEDUCTS

Total deducts (alt 
5,7,9,12) + Voluntary 

Deducts

Total Adds (alt. 1, 
13)

Total

1 CE Gleeson $5,297,000.00 $700.00 $80,000.00 $18,000.00 $32,000.00 $16,000.00 $57,000.00 $7,000.00 $17,500.00 $380,000.00 $2,000.00 $17,000.00 $12,500.00 $13,000.00 $4,000.00 $419,500.00 $13,700.00 $4,891,200.00

2 Cross Construction $5,439,777.00 $6,400.00 $90,000.00 $1,500.00 $36,000.00 $10,000.00 $47,700.00 $1,800.00 $13,700.00 $335,000.00 $5,000.00 $15,000.00 $2,000.00 $10,000.00 $52,000.00 $400,800.00 $16,400.00 $5,055,377.00

3 AM Higley $5,674,301.00 $3,650.00 $104,500.00 $7,100.00 $31,350.00 $7,200.00 $16,500.00 $6,000.00 $4,750.00 $408,000.00 $0.00 $22,500.00 $4,350.00 $15,000.00 $0.00 $425,550.00 $18,650.00 $5,267,401.00

4 The Dailey Company $5,723,000.00 -$3,800.00 $78,000.00 $6,200.00 $31,000.00 $16,000.00 $48,000.00 $4,500.00 $17,800.00 $400,000.00 $0.00 $18,000.00 $7,500.00 $15,000.00 $0.00 $428,000.00 $11,200.00 $5,306,200.00

3/31/2021
City of Birmingham - Ice Sports Arena Renovation/Additions  - General Contractor Bid Summary



Ice Sports Arena 2018 Budget Actual Variance

Hard Construction 3,880,087$         5,297,000$         
Recommended Alternates:
Alt. 1  add replacement of lobby benches 700$                    

 Alt. 5  eliminate lobby lockers (16,000)$             
Alt. 7 eliminate team locker room locker install (7,000)$               
Alt. 9 eliminate studio ice rink in-floor piping and assoc. work (380,000)$           
Alt. 12 eliminate lobby ticket booth renovation (12,500)$             
Alt. 13 add renovation of concession counter 13,000$              

Recommended Voluntary Alternates:
Concession grille - manufacture change (4,000)$               

Totals 3,880,087$         4,891,200$         (1,011,113)$       

Ice Sports Arena 2018 Budget Actual Variance
Contingency $380,208 391,296$            

Totals 380,208$            391,296$            (11,088)$             

Ice Sports Arena 2018 Budget Actual Variance
Soft Costs (as of 4-12-21) $817,888 515,110$            302,778$            

-$                     
Totals 817,888$            515,110$            302,778$            

Ice Sports Arena 2018 Budget Actual Variance
Totals: 5,078,183$         5,797,606$         (719,423)$           

BUDGET SUMMARY 4-12-21
PROJECT: CITY OF BIRMINGHAM ICE SPORTS ARENA RENOVATION/ADDITIONS

 Hard Construction 

 Owner Contingency  

 Soft Costs 

 Total Project Hard Construction + Owner Contingency + Soft Costs 



Birmingham Ice Sports Arena
City of Birmingham Parks & Recreation Update 4-6-21
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Birmingham Ice Sports Arena 

P L A N T E   M O R A N  C R E S A    |    B I R M I N G H A M  S P O R T S  I C E  A R E N A  F A C I L I T Y  A S S E S S M E N T

Project Timeline:
March 8th Received Abatement Report
March 10th Building Department Plan Approval
March 16th GC Pre-bid meeting
March 31st Received (4) GC Bid Proposals
April 1st Post Bid Interview
April 6th Parks & Recreation - Update
April 12th Commissioner GC Recommendation
April 13th GC Engagement
April 24th Last Day of Ice Rental – Main Rink
April 26th Ice Removal
April 29th Construction Start
Sept. 20th Owner Occupancy
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Birmingham Ice Sports Arena

P L A N T E   M O R A N  C R E S A    |    B I R M I N G H A M  I C E  S P O R T S  A R E N A  R E N O V A T I O N / A D D I T I O N S

Abatement Report 3-8-21

Skate room flooring
Drywall mud
Fire doors and frames
Wall caulk
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Birmingham Ice Sports Arena

P L A N T E   M O R A N  C R E S A    |    B I R M I N G H A M  I C E  S P O R T S  A R E N A  R E N O V A T I O N / A D D I T I O N S

Building Department Plan Approval  3-10-21
“The plans for the renovation of the ice arena 
have been reviewed and approved by all 
disciplines in the Building Department. As I 
mentioned during the staff meeting, we were 
impressed with the level of detail and 
completeness of the construction documents.” 
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Birmingham Ice Sports Arena

P L A N T E   M O R A N  C R E S A    |    B I R M I N G H A M  I C E  S P O R T S  A R E N A  R E N O V A T I O N / A D D I T I O N S

GC Pre-Bid Meeting 3-16-21

FIRM CONTACT E-MAIL PHONE SENT RFP DIRECTLY DOWNLOAD PLANS ATTENDED WALK BIDDING

1 CE Gleeson Charles Gleeson Gleeson@gleesonconstructors.com 586.556.7000 YES YES YES YES
Jeff Eliopoulos eliopoulos@gleesonconstructors.com 248-866-7699 YES YES YES

2 Spence Brian Keeler brian@spencebrothers.com 989.233.9106 YES YES YES NO
3 Rewold Craig Wolanin CWolanin@frankrewold.com 248.601.1215 YES YES YES NO
4 Barton Malow Sean Holister sean.hollister@bartonmalow.com YES YES NO NO
5 Rockford Dan Buskirk dbuskirk@rockfordconstruction.com 616-309-3143 YES YES NO NO

Jeff Robinson jrobinson@rockfordconstruction.com 313-319-8330 YES YES YES
6 Dailey Company Scott Wheeler swheeler@daileyco.com 248-364-2600 YES YES YES YES
7 The Christman Co. Mary Lefevre mary.lefevre@christmanco.com 313-407-7082 YES YES NO NO
8 Braun Evan Braun ebraun@brauncg.com 586-703-1032 YES YES N0 NO
9 Summit Company Tony Dattilio tdattilio@summitcompany.net 734.845.6506 YES YES NO NO

10 DeMaria Karen Kelly KarenKelly@demariabuild.com YES YES NO NO
Andrew Craccliolo 248-880-5436 YES YES NO

11 Granger Glenn Granger YES YES NO NO
12 Brix Corportation YES NO NO
13 Cross Construction Group Evan Jaworowski evan@stark-enterprsecll.com 734-589-7576 YES YES YES
14 LaSalle General Contractor Kelly Bowers kbowers@lasalleinc.com 248-561-1056 YES YES NO
15 MIG Construction YES NO NO
16 AM Higley Jeff Spears jeffery.spears@amhigley.com 248-571-9154 YES YES YES

Ryan Doyle rdoyle@amhiggley.com 313-402-7349 YES YES YES
17 FH Martin Kevin Pruzinsley kpruzinskey@fhmartin.com 586-558-2100 YES YES NO

Birmingham Ice Sports Arena Potential Bidders
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Birmingham Ice Sports Arena

P L A N T E   M O R A N  C R E S A    |    B I R M I N G H A M  I C E  S P O R T S  A R E N A  R E N O V A T I O N / A D D I T I O N S

GC Bids Received 3-31-21:



7

Birmingham Ice Sports Arena

P L A N T E   M O R A N  C R E S A    |    B I R M I N G H A M  I C E  S P O R T S  A R E N A  R E N O V A T I O N / A D D I T I O N S

GC Bid Results 3-31-21:
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ADD ADD ADD ADD DEDUCT DEDUCT DEDUCT ADD DEDUCT DEDUCT DEDUCT DEDUCT ADD

No. General Contractor
Cost Proposal Base 

Bid Total
Alt 1 Alt 2 Alt 3 Alt 4 Alt 5 Alt 6 Alt 7 Alt 8 Alt 9 Alt 10 Alt 11 Alt 12 Alt 13

1 CE Gleeson $5,297,000 $700 $80,000 $18,000 $32,000 $16,000 $57,000 $7,000 $17,500 $380,000 $2,000 $17,000 $12,500 $13,000

2 Cross Construction $5,439,777 $6,400 $90,000 $1,500 $36,000 $10,000 $47,700 $1,800 $13,700 $335,000 $5,000 $15,000 $2,000 $10,000

3 AM Higley $5,674,301 $3,650 $104,500 $7,100 $31,350 $7,200 $16,500 $6,000 $4,750 $408,000 $0 $22,500 $4,350 $15,000

4 The Dailey Company $5,723,000 -$3,800 $78,000 $6,200 $31,000 $16,000 $48,000 $4,500 $17,800 $400,000 $0 $18,000 $7,500 $15,000

3/31/2021
City of Birmingham - Ice Sports Arena Renovation/Additions  - General Contractor Bid Summary

No. General Contractor
VOLUNTARY 

DEDUCTS

Total deducts (alt 
5,7,9,12) + Voluntary 

Deducts

Total Adds (alt. 
1, 13)

Total

1 CE Gleeson $4,000 $419,500 $13,700 $4,891,200

2 Cross Construction $52,000 $400,800 $16,400 $5,055,377

3 AM Higley $0 $425,550 $18,650 $5,267,401

4 The Dailey Company $0 $428,000 $11,200 $5,306,200
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Birmingham Ice Sports Arena

P L A N T E   M O R A N  C R E S A    |    B I R M I N G H A M  I C E  S P O R T S  A R E N A  R E N O V A T I O N / A D D I T I O N S

Post Bid Meeting 4-1-21
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Birmingham Ice Sports Arena

P L A N T E   M O R A N  C R E S A    |    B I R M I N G H A M  I C E  S P O R T S  A R E N A  R E N O V A T I O N / A D D I T I O N S

GC Selection Recommendation
1. Lowest overall bid including Project Team’s recommended alternates 1,5,7,9,12,13 plus a 

voluntary alternate. 
2. James Hayes will be C.E. Gleeson’s Project Manager. James received positive feedback from our 

reference check. 
3. C.E. Gleeson’s consultant engagement of Charles Gilardone  for the rink installation oversight. 

Charles has experience with installing  48 ice rinks, mostly with Serv-Ice.   
4. Merlo Construction, Concrete flat work installer.  Merlo Construction has installed 21 ice arena 

projects since 2001, mostly with Serv-Ice. 
5. Serv-Ice  will provide and install under slab piping and mechanical equipment including start up 

and commissioning. 
6. C.E. Gleeson’s HQ is located 3.7 miles from the arena, they have been in business for 97 years, a 

bonding capacity of $120M, they are familiar with the CB Ice Arena Building, Kenning Park Site, 
and the City of Birmingham. 
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Birmingham Ice Sports Arena

P L A N T E   M O R A N  C R E S A    |    B I R M I N G H A M  I C E  S P O R T S  A R E N A  R E N O V A T I O N / A D D I T I O N S

Recommended Alternates:
Alternate No. 1 Add Lobby Benches
Alternate No. 5 Eliminate Lobby Lockers
Alternate No. 7 Eliminate Team Locker Installation
Alternate No. 9 Eliminate Studio Rink Renovation
Alternate No. 12 Eliminate Lobby Ticket Booth Renov.
Alternate No. 13 Add Concession Stand Renovation
Vol. Alternate Concession Rolling Grille (Manuf. Change)

Total Deducts: ($419,500)
Total Adds: $13,500
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Birmingham Ice Sports Arena

P L A N T E   M O R A N  C R E S A    |    B I R M I N G H A M  I C E  S P O R T S  A R E N A  R E N O V A T I O N / A D D I T I O N S

Alternate No. 9 Eliminate Studio Rink Renovation

Total Deduct: ($380,000)
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Birmingham Ice Sports Arena

P L A N T E   M O R A N  C R E S A    |    B I R M I N G H A M  I C E  S P O R T S  A R E N A  R E N O V A T I O N / A D D I T I O N S

Recommended Totals:

GC Bid w/ Alternates: $4,891,200

Owner Contingency (8%): $391,296

$5,282,496
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Birmingham Ice Sports Arena
Project Budget Impacts

Added (2) storage rooms

Concessions stand counter height modifications
Player bench and score keeper  bench modifications
Column barriers
Locker room toilet room modifications
Widen masonry wall door openings
Drinking fountains and barriers

ADA Requirements

New referee room
New electrical switch gear
New transformer
New waste heat recovery system

New trophy case
Exterior door infill
Main rink window replacement

Spectator heating system

Market Impacts
Steel price increase

PVC price increase
Doors/hardware – lead times

PVC benches/shelves – lead times

Sheet metal price increase



Plante Moran  Cresa  
27400 Northwestern Highway  |  Southfield, MI 48034

PMCRESA.COM



CITY OF BIRMINGHAM ICE SPORTS ARENA RENOVATION/ADDITION 
REQUEST FOR PROPOSAL (RFP) – ARCHITECTURAL/ENGINEERING DESIGN SERVICES 

ATTACHMENT B.2 – PRELIMINARY SCHEDULE 
DECEMBER 2, 2020 

 

B2-1 

 

Preliminary Schedule  

The schedule descriptions below are intended to give a general overview of the program being considered 
by the Owner.  Once engaged, the A/E firm will consult with the Owner, PMC, and the Owner’s other 
Vendors to determine the phasing and delivery of the design and procurement.  Once determined, a formal 
schedule will be drafted.  

 

Milestone Design and Construction Timeline Activities: 

• Issue A/E Design Services RFP    December 2, 2020 

• A/E Design Services RFP Due Date   December 17, 2020 

• Anticipated A/E Interviews (if required)  Week of December 21, 2020 

• A/E Contract Negotiations    December 23, 2020 – January 4, 2021 

• CB Parks & Recreation Meeting   January 5, 2021 

• CB Commission A/E Recommendation  January 11, 2021 

• A/E Kick-Off Meeting     January 12, 2021 

• Design Validation Phase   January 12, 2021 – January 15, 2021 

• Design Development Phase    January 15, 2021 – February 9, 2021 

• Owner Review of DD Documents  February 9, 2021 – February 11, 2021 

• Construction Document Phase    February 11, 2021 – March 4, 2021  
• Issue Documents for Bid   March 10, 2021 

• Receive Bids     March 24, 2021 (2 weeks) 
• Evaluate GC Bids, Interviews   March 24, 2021 – March 30, 2021 

• CB Commission GC Recommendation  April 12, 2021 

• GC Award     April 13, 2021 

• Mechanical Equipment Order   April 13, 2021 – July 6, 2021 (12 weeks) * 

• Construction and Administration Phase   April 13, 2021 – November 8, 2021  
• Owner Occupancy    September 20, 2021 

 

*A/E may assist the CB with issuing an early mechanical equipment bid package related to ice plant 

and dehumidification systems prior to General Contractor engagement. 

 



City of Birmingham
Ice Sports Arena Renovation/Additions

Request for Proposal - General Contracting Services

March 31, 2021

w w w. g l e e s o n c o n s t r u c t o r s . c o m



Cover Letter

March 31, 2021

City of Birmingham
Carrie Laird, Parks and Recreation Manager
851 S. Eton
Birmingham, MI 48009

Subject: Ice Sports Arena Renovation/Additions
  Request for Proposal (RFP)
  General Contracting Services
  
Dear Ms. Laird,

C.E. Gleeson Constructors Inc. is very appreciative for allowing our Gleeson Team the opportunity to 
submit a proposal for General Contracting Services for the “Ice Sports Arena Renovation/Additions”
project.

Every day for the past ninety-seven (97) years, Gleeson Constructors has started the day by lacing up our 
work boots, rolling up our sleeves and constructing buildings.  Construction is in our blood lines. Three 
generations of Gleeson teams have successfully managed an incredible portfolio of construction projects 
throughout the United States.  

Our familiarity with the City of Birmingham’s Ice Sports Arena extends back to 1969 when competitive 
hockey leagues were played on a seasonal outdoor hockey rink. Coincidentally, Charles Gleeson II worked 
at the ice rink as a part time employee fulfilling numerous activities in the proshop sharpening skates 
and shoveling the ice shavings from the Zamboni.

Gleeson Constructors’ commitment to the City of Birmingham’s “Ice Sports Arena Renovation/Additions” 
project is a promise to provide our comprehensive knowledge within our project team staff to construct 
at exemplary levels of quality.

Gleeson is presenting our statement of qualifications within the “RFP” and offer the following benefits to 
the City of Birmingham’s :

• Principal in charge commitments from Charles Gleeson II and Bradley Baker.  Both will be fully 
  committed to the “Ice Sports Arena Renovation/Additions” project and available 24/7 to this project   
  team, owners and   architects/engineers.  Mr. Gleeson and Mr. Baker will be involved in preconstruction    
  planning, subcontractor negotiations, attending meetings and making site visits during construction.

• Firm commitment to Project Team member staffing from preconstruction planning to on-site 
  supervision and management from shovel to key.
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Section 1
Project Approach Narrative

Project Approach

Each project Gleeson Constructors has successfully completed has had its unique challenges and re-
wards. It is these experiences coupled with the means and methods we draw upon to demonstrate our 
specific knowledge of this project, and intricately apply our best construction services and 
construction project team to ensure successful renovations and additions to the City of Birmingham 
Ice Sports Arena.

Philosophy

Great consideration will be taken with procurement of all subcontractors trades, more specifically 
pre-qualification of the unique specialty trade subcontractors.  This procurement process began with 
engaging an “Ice Rink Installation” expert consultant, Charles Gilardone, who brings with him the ex-
perience of forty-eight (48) successful ice rink installation projects. Mr. Gilardone has vast experience 
with national ice rink contractors, including Serv-Ice, Cimco-Lewis and numerous others. 
Our philosophy is to continually surround ourselves with the best possible talent and proven track 
records of the past performances.  Our project team is amongst the best.

Unique Expertise

The unique expertise is extremely essential to achieve the goals of the Owner. The best qualified 
General Contractor team may not be the lowest price submitted on bid day. We are very aware of the 
overall project budget and are diligently strategizing costs and voluntary alternates.

The best team has already discussed in detail with their project staff, the most crucial intricate 
means and methods of a successful ice rink installation.

Ice Rink Installation

Ice Rink Refrigeration and Concrete pour

• Staggering the insulation boards
• Staggering of concrete reinforcement mesh
• Fusing of poly tubing welds
• Over 11.17 miles of poly pipe
• Pre Ordered “Guaranteed Concrete Supplier” delivery schedule of 260 cubic yards of concrete
• Two (2) concrete pump trucks
• Manpower of onsite concrete placement finishers, welders, reinforcing steel workers, plumbers,
   electricians                    



Section 1
Project Approach Narrative

Building Renovations and Additions

• Coordination of structural shoring
• Removal and re-configuration of bleacher seating
• Removal/storage of dasher boards
• Contingency plan for dasher boards if there is structural/aesthetic deficiencies upon removal
• Long lead procurement activities
• Dehumidification unit
• HVAC/Mechanical units
• Detroit Edison - Distribution Panel 12-16 weeks lead time
• Temporary generator
• Shop drawings expedited “quick approval” for structural steel
•

Current Commitment Workload/Staffing

C.E. Gleeson Constructors maintains a $110,000,000 aggregate bonding capacity through Travel-
ers Insurance Company of America. We currently have $11,000,000 in bonded contract backlog and 
$111,000,000 in private projects. Our project team staff is committed to the City of Birmingham Ice 
Sports Arena Project. 

Scheduling

See Section 5

Site Logistics/Safety Considerations

Our preliminary site logistics and safety considerations have been implemented into a life/safety plan 
that will encompass a security fence around the perimeter of the ice rink building which will elimi-
nate the curious onlookers.

Gleeson Constructors considers jobsite safety a number one priority. Our EMR rating is .89. Our 
priorities in regard to jobsite safety include visionary protection of workers performing construction 
activities as well as public safety.

While the Ice Sports Arena will be suspending all public activities, the surrounding areas present a 
concern:

Kenning Park is enveloped with three (3) baseball diamonds, one (1) softball diamond, four (4) tennis 
courts and a very active skateboard park.



Why Gleeson Constructors?
• In-depth experience

• Financial strength

• Early or on-time completion and Under Budget 

• Team approach City of Birmingham Plante Moran Cresa/Andrus architects and Gleeson 
 Constructors 

• Direct involvement of principals who manage projects 

• Open book cost accounting (cost-plus contracts)

• Quality control

• Outstanding safety record

• Strong relationships with best available local subcontractors and experienced 
          subcontractors

• Thorough communications

• Commitment to serve your best interests

• Our desire to serve your future construction needs ensures complete dedication

• Ability to FAST TRACK several ongoing construction activities without disruption of
          business activity

• SPEED - QUALITY - SAFETY 

Section 1
Project Approach Narrative

Project Management Software and Technology

•  Strong financial capacity enriched with a 100% Labor, Performance and Payment Bond issued by 
    Travelers Casualty and Surety Company of America, and General Liability Insurance through   
 Amerisure.

•  Corporate commitment and knowledge of quality assurance, safety procedures and cost 
 control.

•  Corporate and field operation, technical support utilizing our best software applications:
  Timberline Gold
  Plan Suite Estimator
  Digitizing Software
  Subcontractor performance and financial pre-qualifications
  Bid Connect
  Plan Grid software utilized on tablets company-wide in the construction field



Financial Controls

I.  Pre-Construction Phase
 • Design Review
 • Value Engineering Analysis
 • Cash Flow Schedule
 • Preliminary Schedule of Values
 • Establish Contingency Alternates

II.  Purchasing Phase
 • Subcontractor/Supplier Screening
 • Work Scope Checklist
 • Finalize Schedule of Values

III.  Bid Activity Management Phase
 • Separation of bid categories
 • Utilization of the best area contractors
 • Voluntary Alternate Checklist
 • Pre-qualify subcontractors

IV.  Construction Phase
 A. Award Subcontracts
 B.  Change Administration
 C.  Job Cost Monitoring
  •  Timberline Gold for Construction
  •  Purchasing Controls
  •  Payroll Reporting
  •  Subcontractor Payment Analysis

V.  Post-Construction Phase
  • Warranty Enforcement
  • Guarantee Enforcement

Section 1
Project Approach Narrative



Schedule Controls 
I.  Pre-Construction Phase
  • Preliminary CPM Construction Schedule (Microsoft Project)
  • Project Milestones Identified
 •  Constructability Analysis

II.  Purchasing Phase
 • Subcontractor/Supplier Commitment to Specific Milestone Dates
 • Coordination Concerns Addressed

III.  Construction Phase
 • Final Computer-Generated CPM Schedule
 •  Biweekly Progress Schedules
 •  Weekly Field Schedules
 • Weekly Coordination Meetings
 • Product Tracking/Expediting
 • Subcontractor Production Enforcement

Quality Controls
I.  Pre-Construction Phase
 •  Product Specification Review
 •  Product/Systems Performance Analyzed

II.  Purchasing Phase
 •  Finalize Product Selection

III.  Construction Phase
 •  Pre-submittal Review of Product Data
 •  Shop Drawing Review
 •  Quality Control Testing in Field
 •  Mock-Up Construction Review – if required
 •  Employee Performance Review
 •  Continuous Quality Management Applications
 •  Pre-completion Punch List
 
IV.  Post-Construction Phase
 •  Performance Certification
 •  Punch List Completion

Section 1
Project Approach Narrative



Value Engineering

To be effective, Value Engineering must be started early in the design development process and 
continue through the bid analysis phase, on into the purchasing and construction phases of this project.

Optimum results occur when all parties of the Project Team work together to insure all aspects of proj-
ect cost are evaluated on the basis of true value by the Owner.

Effective Value Engineering is a continuous process at Gleeson Constructors, Inc.  All departments 
assess every decision on the basis of the delivering desired performance at the best possible cost.

Gleeson Constructors, Inc. is capable of analyzing the following project aspects with respect to 
optimizing costs:

• Site Selection
• Utility Service/Analysis
• Topographical Layout
• Traffic/Pavement Concerns
• Storm/Sanitary Sewer Design
• Site/Exterior Building Lighting
• Landscape Work
• Foundation Design
• Structural Frame Analysis
• Structural Floor Systems
• Exterior Building Skin Systems
• Roof Membrane/Moisture Protection
• Entry/Exit Systems
• Interior Finishes
• Elevator/Hoistway Design
• Special Equipment Analysis
• Fire Protection Compliance
• Heating, Ventilation, and Air Conditioning Systems
• Domestic Water, Building Sewer, and Plumbing Fixtures
• Power Grid Design
• Lighting/Lighting Controls
• Communications/Data Deliver Systems
• Waste Disposal Analysis
• Security Systems

Section 1
Project Approach Narrative



Accounting
Gleeson Constructors, Inc. will process all cost records and scheduling through the Project 
Manager, utilizing Timberline Gold Accounting, Microsoft Project Scheduling and other Microsoft 
software.  Changes in work, monthly invoices, cost monitoring, payment disbursement, record 
handling (i.e., waivers and sworn statements, submittals, clarifications), testing coordination, and 
permits/inspections will be handled by the Project Manager.

All subcontractors will be required to fully adhere to Owner and C.E. Gleeson insurance requirements.  
No contractors will be allowed to work on-site without current insurance certificates.

Certified documents used for payment, changes in the work, etc., will be presented on A.I.A. forms as 
listed below.  Waivers and sworn statements will be required before the disbursement of any 
payment.

Mandatory accounting check request policy:

• Waivers: Conditional / Unconditional / Partial Unconditional / Full Unconditional
• Sworn Statement
• Communication with subcontractor suppliers before payment is received and balances
• Joint Check if necessary
• A.I.A. Document G701-  Change Order
• A.I.A. Document G702-  Application and Certificate of Payment
• A.I.A. Document G706-  Contractor’s Affidavit of Payments and Debts and Claims
• A.I.A. Document G706A-  Contractor’s Affidavit of Release of Liens
• A.I.A. Document G707-  Consent of Surety Company to Final Payment

Section 1
Project Approach Narrative



Field General Conditions

Trailers
Electricity, Heat, Air Conditioning to Trailers
Telephones
Furniture
Copy Machine
Fax Machine
Computer, Printer, Software
Office Supplies
Postage
Site Transportation
Temporary Toilets
Project Manager
Project Superintendent
Assistant Superintendent 
Project Engineer
Project Administrator 
Printing

Section 1
Project Approach Narrative

Temporary Fencing
Staging Area



Section 2A
Request for Qualification

Section F, Page 6 of RFP - Minimum Qualifications

A. General Contractor has been in business for at least the last ten (10) consecutive years
 C.E. Gleeson Constructors has been in business for 97 years

B.  Be licensed to perform the required work in the State of Michigan
 C.E. Gleeson Constructors is properly licensed, bonded and insured in the State of Michigan

C.  Be familiar with and have experience in the Municipal/Public sector or ice arena projects
     including having at least three (3) clients in the last ten (10) years.
 See Section 2B 

D.  Have completed renovation projects of at least $4,000,000 for at least three (3) Municipal/
     Public clients or ice arena projects within the last ten (10) years.
 See Section 2B

E.  The ice refrigeration contractor must have successfully completed five (5) ice rink projects of
     similar scope in the past five (5) years.  Please refer to attachment A6 for further details on
     ice rink experience requirements.

F.  Have a current EMR less than .89 or less
 C.E. Gleeson Constructors current EMR is .89



Section 2B
Specific Firm Experience

Project No. 1 - LA Fitness Health Clubs (110 Locations Nationwide)
Description: For the past 11 years Fitness International, Studio 222 Architects and Gleeson Construc-
tors have built over 110 successful projects all over the United States. LA Fitness’ Signature Clubs 
features a snack shop, retail sales area, basketball court, three lane lap pool, a whirlpool spa, aero-
bics room, cycling room, executive locker rooms with digital lockers, showers, steam room, and sauna 
as well as a separate group exercise studio. LA Fitness Remodels require a partial shut down of the 
club while renovations are taking place.  These remodels include new finishes, lighting fixtures, floor 
layout, locker rooms, showers, etc.  We have built ground-up, renovations and additions on the clubs. 
When working on a renovation/addition to an occupied space, coordination is key.  Gleeson takes 
great pride in our communication and quality control to make sure our client has minimal disruption 
during construction.  We understand the need to keep operations running smoothly.
Location: Nationwide (20 Clubs in Michigan)
Date completed: 2010 - Present
Construction Cost: $450,000,000
Reference: 
Fitness International - Gary Collins, VP of Development
847-912-7796
garyc@fitnessintl.com
100 Illinois Street, Suite 200
St. Charles, IL 60174
Gleeson Constructors Role: General Contractor/Construction Manager

Project No. 2 - Sterling Heights Community Center
Description: 98,045 sf Two-Story Community Center. The construction is structural steel in combina-
tion with bearing & non-bearing masonry and cold formed metal framing. The brick exterior is 
designed for a dramatic look with areas of varied glazed brick colors along with designer exterior 
metal panel systems. The buttress design at the NW area of the exterior completes the stunning 
appearance for the exterior at the entry side of the structure. Also included in the project are Office 
space, Kitchen, Community Room, Teen & Tot Rooms, Seminar Room, Fitness & Dance studios. The 
spacious double gymnasium includes a running track around the perimeter second floor of the space. 
The interior includes many “high-end” finishes including burnished block, polished concrete floors, 
designer ceramic tile, glass mosaic tile, recycled glass & solid surface counters & digitally printed wall 
covering. The ceilings include acoustical access clouds, linear wood, geometric soffits & twin skylights 
at the Second Floor Waiting area. The glazing includes round framed window portholes with graphics, 
curtainwalls, mirror walls & display cases. The exterior includes an attractive storefront style radiused 
entry with a floor to roof deck vestibule & open stairway.
Location: Sterling Heights, Michigan
Date completed: 2020
Construction Cost: $23,000,000
Reference: 
City of Sterling Heights - Kyle Langlois, Director of Parks & Recreation
586.446.2705
40555 Utica Rd., Sterling Heights, MI 48313 
Gleeson Constructors Role: General Contractor



Section 2B
Specific Firm Experience

Project No. 3 - Macomb County Medical Examiner’s Office
Description: 9,000 sf addition and 9,000 sf renovation to the existing occupied and functioning 
facility.  Work included new site utilities, landscaping, expansion of the body cooler, renova-
tion to existing staffing offices, fences and electrified gates, security upgrades,  new genera-
tor, new fiber optic service to building, custom stainless steel casework, all interior finishes.  
All of this work was completed while maintaining a functioning autopsy department to meet 
the county needs.
Location: Mt. Clemens, Michigan
Date completed: 2021
Construction Cost: $3,600,000
Reference: 
Plante Moran Cresa - Andy Fountain, Vice President
248.343.2714
andy.fountain@plantemoran.com
27400 Northwestern Highway
Southfield, Michigan  48034
Gleeson Constructors Role: General Contractor

Project No. 4 - Arthur Leslow Community Center
Description: 15,000 SF addition to The City of Monroe, MI Community Center.  Work included selective 
demolition, flooring, painting, millwork, Kitchen Equipment, HVAC, plumbing, electrical and low 
voltage systems.
Location: Monroe, Michigan
Date completed: 2021
Construction Cost: $700,000
Reference: 
City of Monroe - Patrick Lewis, Director of Engineering & Public Services
734.384.9124
patrick.lewis@monroemi.gov
120 East First Street, Monroe, Michigan 48161
Gleeson Constructors Role: General Contractor



Gleeson ConstruCtors has built more than 
110 FaCilities For la Fitness all over the 

us.



Gleeson  Constructors has built more 
than 110 Facilities for LA Fitness 

Nationwide.



98,000  sf Community Center; first floor will house two gyms for basketball, volleyball 
and/or pickle ball, a teen room, a tot room, an outdoor play area, administrative offices 

and a community room large enough to hold 400 people. The second floor will have a 
walking track over the gym area, a seminar room, five rooms for fitness and dance 

classes and a waiting area for parents. 









Arthur Lesow Community Center
120 East chester Street

monroe, mi 48161



Medical examiners office
additions and renov ations

43585 elizabeth st . 
mt. clemens, mi 48043



City of Birmingham 
Ice Sports Arena Renovation / Additions

Kimberly Jacob
Project Engineer

Mark Caruso
Payables/Receivables

Jeff Eliopoulos
Senior Estimator

Mark Kopp
Safety Manager

Charles E. Gleeson II
President/CEO

Principal in Charge

Project
SubContractors & Suppliers

Wanda Peyerk
Project Accountant

James Hayes
Senior Project Manager

Brad Baker
Vice President of Operations

Project Executive

Estimating
Coordinators

C.E. Gleeson
Constructors, Inc.

Sean Cullen
Finishes/Punchlist

Pre-Construction
Team

Construction
Team

Scott Mead
Senior Superintendent

Section No. 3 
Organizational Chart 

Charles Gilardone
Alliance 

Dan Edick
VP of Estimating



Charles E. Gleeson II
President / CEO

Responsibilities:

Director of Company, Operations, Marketing, and Business Development; 
Directly responsible for field operations; Maintains historical project 
statistics; Account Executive; Contract negotiations; Total quality 
management facilitator; Project estimating and budget establishment; 
Coordination of pre-construction services.

Project Experience:

School Projects

• Brother Rice High School  • Walbridge Elementary   
• Asheville High School   • St. Regis Academy     
• Little Sister’s of the Poor  • Sandhills Community College   
• Macomb Comm College Nursing Lab • Mercy High School

Municipal Projects

• Sterling Heights Community Center • Pack Memorial Library  
• Arthur Leslow Community Center • Macomb County Medical Examiner
• Charlotte Douglas Airport, US Air Hangers
• Charlotte Douglas Airport, US Customs Security Renovations

Industrial Projects
Constructed over 10 million square feet of industrial projects

• Android 300,000 SF   • Eutectic Engineering
• Magna Seating 200,000 SF  • Robert Bosch Corporation
• BorgWarner Global Headquarters • Hyundai America Technical Center
• ForTech Products, Inc.  • Northwest Airlines
• American Airlines   • MESABA Aviation
• Delphi Automotive Systems  • Detroit Diesel
• General Motors Corporation  • AGA Gas, Inc.
• Ford Motor Company   • BASF Corporation
• Shedd Bartrush Foods   • Emhart Systems
• Mavis Bottling Plant   • City of Pontiac - Transportation
• Computer Centers   • AKZO-Nobel Coatings 
• Florida Detroit Diesel MTU  • DongAh America
• Saturn Corporation 

Retail & Commercial Projects

Constructed over 30 million square feet of retail, shopping centers, and 
commercial buildings throughout the midwest
     
• Whole Foods Market (2 stores)  • LA Fitness International (90 clubs) 
• Fresh Thyme Farmers Market  • WalMart
• Walgreen Co. (95 stores)  • Winn-Dixie
• Fresh Thyme Farmers Market  • Food Lion
• Hobby Lobby    • Winn-Dixie

Oakland Park: Highland Park, MI

LA Fitness: Royal Oak, MI

Whole Foods Market, Birmingahm, MI

Barnes & Noble at 
The Village of Rochester Hills



• CVS     • Saks Off Fifth
• Burlington Coat Factory  • Advance Auto Parts 
• K-Mart Corporation   • Sam’s Club Warehouses 
• Lowe’s Home Improvement  • Meijer, Inc.  
• HQ Home Quarters Warehouses • Dayton-Hudson Corporation

Hotel, Healthcare and High-end Multi-Family projects:

• Midtown Pointe, 19 Bldg, 186 unit HUD Apartments, Royal Oak, MI
• 485 unit Apartment Bldg, Charlotte, NC
• 15 story condominiums, Boynton Beach, FL
• 340 Unit Condominium, St. Petersburg, FL
• Embassy Suites, Charlotte, NC
• Embassy Suites, Charleston, SC
• 625 unit, 5 story multi-famly, Boynton Beach, FL
• CIENA Healthcare
• Henry Ford Village
• Amerisuites
• Extended Stay America 

Professional Affiliations:

• Member of United States Green Building Council
• Birmingham Country Club Facility Committee Manager 
• A.G.C. Equal Employment Opportunity Committee Member
• Society for Marketing Professional Services Member
• ICSC - International Council of Shopping Centers Member
• Michigan Association of School Administrators- Associate Member
• Michigan Association of School Boards- Associate Member
• Michigan School Business Officials- Associate Member

Professional Qualifications:

• Quality Improvement Program Facilitator
• ICSC Center Build Shopping Center- Lecturer of Big Box Construction
• Crain’s Detroit Business “Forty under Forty”, 2001

Education & Licenses:

• B.S. Degree in Business Administration, Ferris State University
• A.A.S. Construction Engineering Technology Degree, Ferris State University

Other Interests:
• Children’s Variety Charity, Auction Committee Member
• Birmingham Little League Baseball Manager and Coach
• Sponsor - The Rainbow Connection Dream Makers Ball
• Sponsor – Birmingham Little League Baseball
• Sponsor – Royal Oak Hockey Association
• Sponsor – Grace Centers of Hope Homeless Center
• Sponsor – Ryder Cup & PGA Grace Centers Charity
• Chairman Sponsor - Childrens Leukemia Research - University of Michigan,       
   Mott Childrens Hospital

Charles E. Gleeson II
President / CEO

Walgreens: Rochester Hills, MI

Parks Title Office: Royal Oak, MI

Douglas J. Aveda Institute: Royal Oak, MI

Borg Warner: Auburn Hills, MI



Responsibilities:
Responsible for company field operations, performs project management on assigned 
projects, Project quality control, and cost control, Expedites shop drawings, Receives, 
distributes, quotes bulletins, Scheduling of projects, Conducts progress meetings, 
Prepares monthly invoices, Processes payments to subcontractors, Prepares project 
close-out documents

Project Experience:

Brother Rice High School Classroom Renovations  Bloomfield, MI
Sterling Heights Community Center    Sterling Heights, MI
Arthur Leslow Community Center Renovations  Monroe, MI
Criminal Justice Resource Center    Durham, NC
Quick Jobs Development Center    Walterboro, SC
Hoke Early College Building    Pinehurst, NC
Macomb County Medical Examiners Office
Additions and Renovations     Mt. Clemens, MI
St. Regis Parish Renovation    Bloomfield, MI
Pack Memorial Library     Asheville, NC
LA Fitness International     29 locations
The Fresh Market      Raleigh, NC 
Whole Foods Market     Birmingham MI 
Whole Foods Market     East Lansing, MI
Equinox Health Club     Bloomfield Hills, MI
Bob’s Discount Furniture     Novi, MI
Verizon Wireless & Panera Bread Build-outs   Salem, NH
The Fresh Thyme Market     Toledo, OH

Education & Licenses:
Bachelor of Science – Construction Management May 2001 
Michigan State University, East Lansing, Michigan

Highlights of Professional Development:
Excellence Award - Whole Foods Market, East Lansing, MI and Birmingham, MI
Recommended by Michigan State University Construction Management
Program Director for position as Assistant Superintendent for MSU Construction 
Maintenance Department

Certifications:
O.S.H.A. Safety Certification
U.S. Department of Labor, Occupational Safety and Health Administration,
Michigan State University (2000)

Brad Baker
V.P. Construction Operations

Project Manager



Charles Gilardone
Alliance

Ice Arena Consultant

Responsibilities: 

On site supervision of buildings and personnel, site layout, scheduling, subcontractor supervision, quality control, 
review of submittals, coordination of project with architect, materials purchasing, contract negotiations.

Project Experience: 34 Concrete & 14 Sand 48 Total 

Year Rink Name   Sand/Concrete  Refrigeration Co.
1994 Detroit City Ice   1 Concrete NHL   Rothmar
1994 Detroit Skating Club  1 Concrete Olympic  Serv-Ice    
1995 Founders Park Farm Hills  2 Concrete NHL   Serv-Ice
1995 Lindel Ice Royal Oak  1 Concrete NHL   Serv-Ice
1995 Ann Arbor Ice Cube  1 Concrete NHL   Cimco - Lewis 
1995 Ann Arbor Ice Cube  2 Sand NHL & Olympic  Cimco - Lewis    
1996 Compuware   2 Concrete NHL & Olympic Cimco - Lewis 
1996 Detroit Skating Club  1 Sand Olympic   Serv-Ice 
1996 Lansing Ice Arena  1 Sand NHL   Serv-Ice
1996 Flint  Ice Arena   1 Sand NHL   Serv-Ice    
1997 Troy Sports Complex  2 Sand NHL   Rothmar 
1997 Troy Sports Complex  1 Concrete NHL   Rothmar 
1997 Garden City Ice Arena  1 Sand  NHL   Rink Systems
1997 St. Clair Shores   1 Concrete NHL   Serv-Ice    
1998 Melvindale Ice Arena  1 Concrete NHL   Serv-Ice
1998 Adray Dearborn   1 Concrete NHL   Serv-Ice
1998 Suburban Ice Arena  1 Sand NHL   Serv-Ice
1998 Suburban Ice Arena  1 Concrete NHL   Serv-Ice
1998 Monroe Ice Arena  1 Concrete NHL   Cimco – Lewis
1998 Monroe Ice Arena  1 Sand NHL   Cimco – Lewis
1998 Novi Ice Arena   2 Sand NHL   Serv-Ice
1998 St. Clair Shores   1 Concrete NHL   Serv-Ice    
1999 Detroit Skating Club  1 Concrete NHL   Serv-Ice
1999 Rochester Onyx   3 Concrete NHL   Serv-Ice
1999 State Fair Coliseum  1 Concrete NHL   Serv-Ice
1999 Ford Woods Park   1 Concrete Inline exterior Serv-Ice 
1999 McCann Arena Grosse Pt  1 Concrete NHL   Serv-Ice
1999 Monahan Ice Pavilion  1 Concrete Custom Size  Serv-Ice
1999 Grosse Pointe Ice Arena  1 Concrete NHL   Serv-Ice    
2000 Avalanche Arena - Lapeer 2 Concrete NHL    Serv-Ice    
2001 Eddie Edgar – Livonia  2 Concrete NHL   Serv-Ice
2001 Lincoln Park Community  1 Concrete NHL   Serv-Ice
2001 Arctic Arena – Canton  2 Sand NHL   Serv-Ice    
2002 Adray Dearborn   1 Concrete NHL   Serv-Ice    
2003 St Mary’s Orchard Lake  1 Concrete NHL    Serv-Ice    
2004 Trenton Ice Arena  1 Concrete NHL    Serv-Ice    
2005 Suburban Macomb Rinks  2 Concrete NHL    Serv-Ice
  



James Hayes
Senior Project Manager

Responsibilities:

Performs project management on assigned projects, project quality 
control, and cost control, expedites shop drawings, receives, 
distributes, quotes bulletins, scheduling of projects, conducts 
progress meetings, prepares monthly invoices, processes payments to 
subcontractors, prepares project close-out documents.

Project Experience:

Macomb County Medical Examiner’s Office Addition/
Renovation      Mt. Clemens, MI
Birmingham Groves High School Renovation  Birmingham, MI
Birmingham Seaholm High School Addition & Reno Birmingham, MI
Bartlett Elementary Renovation   South Lyon, MI
Salem Elementary Renovation   South Lyon, MI
South Lyon High School Renovation   South Lyon, MI
Carr Elementary Renovation    Lincoln Park, MI
Annapolis High School Renovation   Dearborn Hts., MI
Wayne State University Rackham Library Reno Detroit, MI
LA Fitness Health Club    Westmont, IL
LA Fitness Health Club    Niles, IL
LA Fitness Health Club    Chicago, IL
Comerica Bank     Grand Rapids, MI
LA Fitness Health Club    Southfield, MI
LA Fitness Health Club    Carol Stream, IL
John Dingell VA Medical Center ($22,000,000) Detroit, MI
Fitness Center Renovation ($3,000,000) 
Emergency Room Addition ($14,000,000)
7th Floor Renovation ($4,250,000)
Melvin T. Walls Manor Senior Living Facility  Ypsilanti, MI
($5,250,000)
Great Lakes National Cemetery
8,000 Niche Columbarium Expansion ($5,800,000) Holly, MI
Ghafari Associates Building One Reno ($1,800,000) Dearborn, MI
Western Waterproofing New Office & Warehouse Livonia, MI
($2,750,000)
Lyon Industrial Research Center - 4 New Office  New Hudson, MI
Buildings ($4,200,000)
Walter Reuther Psychiatric Hospital Reno  Westland, MI
($1,220,000)
Hawthorn Center Renovations & New Maintenance Northville, MI
Facility ($2,900,000)

Education & Licenses:
Michigan State University
Bachelor of Science in Construction Management
OSHA 10 Certified

Ghafari Associates: Dearborn, MI

Wayne State University: Detroit, MI

Western Waterproofing: Livonia, MI

Great Lakes National Cemetery
Holly, MI



Scott Mead
Senior Superintendent

Responsibilities: 

On site supervision of buildings and personnel, site layout, scheduling, sub-
contractor supervision, quality control, review of submittals, coordination of 
project with architect, materials purchasing, contract negotiations.

Project Experience:

Winchell Elementary Expansion    Kalamazoo, MI
Grand Haven Christian Elementary School  Grand Haven, MI
West Michigan Christian School Gym   Muskegon, MI
The Beach Hotel     Traverse City, MI 
PNC Bank      Traverse City, MI
Regency at Chene     Detroit, MI
LA Fitness Health Clubs: Westmont, IL, Howell, NJ, Ownings Mills, MD, 
Chicago (Kedzie), IL, Chicago (Pershing), IL, Chicago (MLK), IL 
Resthaven Homes, Inc.     Grand Rapids, MI
Resthaven Care Center Addition    Holland, MI
Mid-Michigan Regional Medical Center   Midland, MI
Bethlehem Lutheran Church    Grand Rapids, MI
Gerald R. Ford Intl Airport Expansion   Grand Rapids, MI
Hope Church Structural Renovation   Holland, MI
Trinity Lutheran Expansion    St Joseph, MI
Advantage Health Corporate Office Renovation   Grand Rapids, MI
Chowe-Chizak      Grand Rapids, MI
Midland Painting Offices     Midland, MI
West Michigan Comm. Bank Remodel   Hudsonville, MI
Red Lobster Remodel     Harrisburg, PA
Goodwill Industries     Comstock Park, MI
Goodwill Industries     Lowell, MI
Meijer, Inc.      Charlotte, MI
Meijer, Inc.      Goshen, IN
Giant Stores      Petosky, MI
OMT-Veyhl Manufacturing/Office Expansion  Holland, MI
Meijer Distribution Center Expansion/Renovation Lansing, MI
Coca-Cola, Inc. Dasani Bottling Renovation  Detroit, MI
AgrEvo Chemical Plant     Muskegon, MI
Graceland Fruit Food Processing Plant   Frankfort, MI
Morton Salt Power Plant     Manistee, MI
Martin-Marietta Clarifier Tank    Manistee, MI  

The Beach Hotel: Traverse City, MI

LA Fitness: Chicago, IL - Kedzie

Resthaven Care Center: Holland, MI



Responsibilities:
Project Engineer to assist with all project responsibilities, submittal 
reviews, requests for information, expedite material deliveries and assist 
Project Manager and Superintendent.  

Recent Project Experience: 

Brother Rice Catholic School Renovation  Bloomfield Hills, MI
John W. Hodges Public Safety Center  Hope Mills, NC
Macomb County Medical Examiner   Mt. Clemens, MI
Sterling Heights Community Center    Sterling Heights, MI
LA Fitness Health Club    Toms River, NJ
LA Fitness Health Club    Livonia, MI
LA Fitness Health Club    Lodi, NJ
LA Fitness Health Club     Brick, NJ
LA Fitness Health Club     Cheektowaga, NY
Equinox Health Club & Spa    Bloomfield, MI
Midtown Pointe Apartment Community  Royal Oak, MI
Regency at Chene - Eastwood Convalescent Center Detroit, MI 
Regency at St. Clair Shores    St. Clair Shores, MI
Rockingham Shaw Plaza:    Salem, NH
       Verizon
       Panera
       Christmas Tree Shoppe
       Bob’s Discount Furniture
Core Life       Latham, NY

Education & Licenses:

Lawrence Technical University – Bachelor of Science in Architecture
Oakland Community College – Certificate in Construction Management

Kimberly Jacob
Project Engineer



Responsibilities:
Assist Project Managers with all project responsibilities, submittal 
reviews, requests for information, expedite material deliveries, 
assist estimators with projects out for bid. Mark will also manage 
safety enforcement for project site, via: tool box talks, equipment \
inspection, daily walking of the job site, lunch & learn sessions and 
PPE compliance & inspection.

Recent Project Experience: 
Brother Rice High School - Classroom Reno Bloomfield Twp., MI
Walbridge Elementary School   Toledo, OH
L.A. Fitness Health Club, 40 Locations
Criminal Justice Resource Center   Durham, NC
Colleton County Quick Jobs Center   Walterboro, SC
Pack Memorial Library    Asheville, NC
Asheville High School    Asheville, NC
Neurocore Brain Performance Center  West Bloomfield, MI
Gander Outdoors     Fredricksburg, VA
Gander Outdoors     Williamsport, PA
Gander Outdoors     Flint, MI
Gander Outdoors     Roanoke, VA
Gander Outdoors     Utica, MI
MedExpress Urgent Care    New Baltimore, MI
MedExpress Urgent Care    Mt. Clemens, MI
Whole Foods Market     Birmingham, MI
Whole Foods Market     East Lansing, MI
Pieology Pizzaria     Warren, MI
Regency at St. Clair Shores    St. Clair Shores, MI
Crown Enterprises     Arlington, TX
Med Express      New Baltimore, MI
Valentina Plaza     Pontiac, MI
O’Reilly Auto Parts     Clinton Township, MI
The Fresh Market     Virginia Beach, VA
The Fresh Market     Vienna, VA
Walgreens Retail Drug Store    Manassas, VA
Key Bank      Amherst, NY
Gate Petroleum Northern Division Office  Harrisburg, NC
Maple Village Shopping Center   Ann Arbor, MI
Maple/Crooks Shopping Center   Troy, MI
Arbor E&T - build-out    Gary, IN
Walgreens Retail Drug Stores (12 stores)

Mark Kopp
Superintendent/Safety Coordinator























Section 5
PROJECT IMPLEMENTATION 

SCHEDULE AND LOGISTICS PLAN

The project schedule will be under the oversight of the Project Manager and will either be created 
and updated by the Project Manager or delegated to a project scheduler.

Our Construction schedule process includes:

• Updating the construction schedule on a weekly basis
• Incorporating critical submittals and material / equipment lead times to ensure there are   
no delays in work flow
• Tracking materials and resources with material status reports workbooks to ensure critical   
dates are met
• Providing detailed 3-week look ahead schedules with subcontractor input
• Reviewing schedule weekly with subcontractors and project team members so that all    
stakeholders have the most current schedule information





Section 6
CLARIFICATIONS/EXCEPTIONS

Serv-Ice Refrigeration











Section 6
CLARIFICATIONS/EXCEPTIONS

American Arena



 

 

2021 Ammonia Systems Reference List    
 
Rolling Meadows Park District - Rolling Meadows, IL 

Project Scope: One Ammonia chiller and one ice rink floor 

Owner’s Rep: Brian McKenna – 847-344-4761 

Completed: 2016 

System Designer and Installer: Richard Doak 
 
University of Michigan - Ann Arbor, MI 

Project Scope: Install in Ammonia chiller plant and one ice rink floor 

Owner’s Rep: Kevin Boshey – 734-417-1764 

Completed: 2015 

System Designer and Installer: Richard Doak 
 
Western Michigan University - Kalamazoo, MI  

Project Scope: One Ammonia chiller and one ice rink floor 

Owner’s Rep: Paul Schneider – 269-387-3050 

Completed: 2016 

System Designer and Installer: Richard Doak  
 
UPMC Pittsburgh Penguins - Cranberry, PA 

Project Scope: One Ammonia chiller and two ice rink floors 

Owner’s Rep: Chris Banks – 570-239-1217 

Completed: 2016 

System Designer and Installer: Richard Doak 
 
Station Sports Complex - Mandan, ND 

Project Scope: One Ammonia chiller and two ice rink floors 

Owner’s Rep: Dave Frueh – 701-220-11472 

Completed: 2016 

System Designer and Installer: Richard Doak 
 
St. James Group Sports & Wellness Center (Twin Rinks) – Springfield, VA 

Project Scope:  Install 2 new concrete ice rink floors and one 200-ton Ammonia chiller. 

Owner’s Rep: Kevin Nearpass - (703) 929-2052 - LF Jennings Construction 

Completion: 7-16-18 

Contract Amount: $1,761,000 

 

 

 

 



 

 

Runestone Community Center – Alexandria, MN 

Project Scope: Demo and install new rink floor and install a built-in-place Ammonia chiller 

Owner’s Rep: Seth DeGeest - (612) 751-6530 

Completed: 8-15-16 

Contract Amount: $835,620 

 

Polar Ice Arena – North St. Paul, Minnesota 

Project Scope: Demo and install new rink floor and install a built-in-place Ammonia chiller. 

Remove existing lighting and replace with energy efficient LED lighting.  

Owner’s Rep: Kevin Holm - (218) 310-5641 - Architect 

Completed: 10-1-17 

Contract Amount: $1,562,056 

 

 
Mike McDevitt 

CEO 

 

 

 

 

 

 

 

 

 

 



 
 

 
 

 

 

 

 

 
             Ammonia Ice Chillers with Richard Doak Designed Controls  

 

Western Michigan University - Kalamazoo, MI  

Project Scope: One Ammonia chiller and one ice rink floor 

Owner’s Rep: Paul Schneider – 269-387-3050 

Completed: 2016 

System Designer and Installer: Richard Doak  

 

University of Michigan - Ann Arbor, MI 

Project Scope: Install in Ammonia chiller plant and one ice rink floor 

Owner’s Rep: Kevin Boshey – 734-417-1764 

Completed: 2015 

System Designer and Installer: Richard Doak 

 

UPMC Pittsburgh Penguins - Cranberry, PA 

Project Scope: One Ammonia chiller and two ice rink floors 

Owner’s Rep: Chris Banks – 570-239-1217 

Completed: 2016 

System Designer and Installer: Richard Doak 

 

Starion Sports Complex - Mandan, ND 

Project Scope: One Ammonia chiller and two ice rink floors 

Owner’s Rep: Dave Frueh – 701-220-11472 

Completed: 2016 

System Designer and Installer: Richard Doak 

 

Robert Crown Community Center - Evanston, IL 

Project Scope: One Ammonia chiller and one ice rink floor 

Owner’s Rep: Tom Lyne – 773-848-5491 

Completed: 2019 

System Designer and Installer: Richard Doak 

 

Rolling Meadows Park District - Rolling Meadows, IL 

Project Scope: One Ammonia chiller and one ice rink floor 

Owner’s Rep: Brian McKenna – 847-344-4761 

Completed: 2016 

System Designer and Installer: Richard Doak 

 
Mike McDevitt 

CEO 



 
 

 
 

 

 

 

 

2021 Expansion Joints List 

Taos Ski Valley - Toas, NM 

Project Scope: Install a feature rink with a colored stamped concrete slab, specialty designer 

dashers, new R-507 chiller, Olympia mini resurfacer with rubber flooring and turf coverage in 

the summer.   

Owner’s Rep: Lance Curran - (443) 995-4002 

Completed: 10-23-20  

Contract Price: $1,237,000 

 

Triphahn Ice Rink - Hoffman Estates, IL 

Project Scope: Remove existing ice rink floor, remove 12’ of subfloor frost, install a new 

subfloor and cold floor ice rink system.  This is the second rink in 2 years we have  

Owner’s Rep: Dustin Hugen - (847)-285-5465 - Director of Parks 

Completed: 7-20-20 

Contract Price: $1,300,000 

 

Oglebay Ice Rink - Wheeling, WV 

Project Scope: Remove existing ice rink floor, install a new subfloor and cold floor ice rink 

system and new set of dashers.   

Owner’s Rep: Curtis Byrum - (304) 281-0336 - Director of Capital Projects 

Completed: 9-21-20 

Contract Price: $1,069,000 

 

Bill Gray’s Ice Plex - Rochester, NY 

Project Scope: Remove existing sand base ice rink floor, remove 12’ of subfloor frost, install a 

new subfloor and cold sand floor ice rink system.   

Owner’s Rep: Chris Woodworth - (585) 424-4625 - General Manager  

Completed: 9-1-19 

Contract Price: $668,000 

 

Knoxville Civic Auditorium and Coliseum - Knoxville, TN 

Project Scope: Remove and replace the existing concrete cold floor and subfloor piping with a 

new sub floor heating system and 6 ¾” concrete cold floor. 

Owner’s Rep: Jeff Arlington - (865) 243-3107 - Senior Vice President of Christman Company 

Estimated Completion: 10-1-18 

Contract Amount: $1,333,733 

  



 
 

 
 

 

 

 

 

 

 

 

Hobbs Ice Arena - Eau Claire, WI 

Project Scope: Remove and replace the existing concrete cold floor and subfloor piping with a 

new sub floor heating system and 5” concrete cold floor. 

Owner’s Rep: Jason Raverty - (651) 436- 2075 - Stevens Engineering 

Estimated Completion: 10-1-18 

Contract Amount: $429,000 

 

Triphahn Ice Rink - Hoffman Estates, IL 

Project Scope: Remove existing ice rink floor, remove 12’ of subfloor frost, install a new 

subfloor and cold floor ice rink system.   

Owner’s Rep: Dustin Hugen - (847)-285-5465 - Director of Parks 

Estimated Completion: 8-1-19 

Contract Price: $1,073,000 

 

Mercyhurst University Ice Rink – Erie, PA 

Project Scope: Remove/Demo existing chiller, dehumidification and ice rink floor systems and 

install new 125-ton 507 chiller, 8,000cfm dehumidification system and a new ice rink floor that 

allows for the dasher boards to be installed completely on the cold floor slab. 

Owner’s Rep: Tom Fabrizio - (814) 824-2113 - Facilities Manager 

Estimated Completion: 8-1-19 

Contract Price: $1,300,000 

 

Fox Cities Champion Center – Appleton, WI  

Project Scope:  Install 2 new ice sheets and 2 Trane chillers 

Owner’s Rep: Steve Koltz - (920) 360-5811 - Lead Architects 

Estimated Completion: 7-1-19 

Contract Price: $1,855,826 

 

McFetridge Ice Arena – Chicago, IL 

Project Scope:  Install a second ice sheet to the arena  

Owner’s Rep: Mark DeMarsh - (847) 417-8843 

Estimated Completion: 11-1-18 

Contract Amount: $402,839 

 

St. James Group Sports & Wellness Center (Twin Rinks) – Springfield, VA 

Project Scope:  Install 2 new concrete ice rinks and one 200-ton chiller. 

Owner’s Rep: Kevin Nearpass - (703) 929-2052 - LF Jennings Construction 

Completion: 7-16-18 

Contract Amount: $1,761,000 



 
 

 
 

 

 

 

 

David Street Station Ice Ribbon – Casper, WY 

Project Scope:  MN Ice was brought in to value engineer the project to bring costs in line with 

budgets.  MN Ice then installed a ice ribbon with stamped concrete and summer water features.  

The city will have MN Ice install a temporary chiller each year. 

Owner’s Rep: Wes Hayden - (307) 235-5690 - Casper Building Systems 

Completion: 5-1-18 

Contract Amount: $448,650 

 

Polar Ice Arena – North St. Paul, Minnesota 

Project Scope: Demo and install new rink floor and install a built-in-place Ammonia chiller. 

Remove existing lighting and replace with energy efficient LED lighting.  

Owner’s Rep: Kevin Holm - (218) 310-5641 - Architect 

Completed: 10-1-17 

Contract Amount: $1,562,056 

 

Mount Lebanon Ice Center (Twin Rinks) – Mount Lebanon, PA 

Project Scope: Demo existing floor and remove 8+ feet of permafrost, install new concrete floors 

in both rinks.  

Owner’s Rep: David Donnellan - (412) 343-4519 

Completed: 8-1-17 

Contract Amount: $1,7724,465.75 

 

City of Cambridge Ice Rinks (Twin Sheet)– Cambridge, MN 

Project Scope – Install 2 outdoor concrete ice rinks and one 200-ton Zero Zone Freon chiller 

Owner’s Rep: Lucas Milz - (612) 221-9878 

Completed: 12-12-16 

Contract Amount: $1,006,472 

 

Mankato Curling Club – Mankato, MN 

Project Scope: Install a concrete floor over an existing floor and install a new 50-ton Zero Zone 

chiller package  

Owner’s Rep: Kim Rheaume - (507) 243-3441 

Completed: 12-12-16 

Contract Amount: $484,020 

 

 

 

 

 

 



 
 

 
 

 

 

 

 

 

 

Cambria County War Memorial Arena – Johnstown, PA 

Project Scope: Install subfloor heat, concrete cold floor, and remove, repair and reinstall the 

existing dasher boards 

Owner’s Rep: Chris Polacek - (814) 536-1651 

Completed: 10-10-16 

Contract Amount: $835,620 

 

Scheels Arena – Fargo, ND 

Project Scope: Install a new ice rink floor and upgrade the existing chiller package. 

Owner’s Rep: Mike Kunyz – (701) 740-5160 

Completed: 12-15-16 

Contract Amount: $650,000 

 

Wings Event Center – Kalamazoo, MI 

Project Scope: Demo the existing ice rink chiller and floor and install a new concrete floor and 

250-ton chiller package including reclaim heat and snow melt pit 

Owner’s Rep: Ryan Westra - (269) 352-0611 

Completed: 10-15-15 

Contract Amount: $1,247,804 

 

Korpi Ice Rink – Bayonne, NJ 

Project Scope: Demo the existing ice rink chiller and floor and install a new concrete floor and 

120-ton chiller package including reclaim heat and snow melt pit 

Owner’s Rep:  Darren Mezzei - (732) 727-8000 - CME Engineers 

Completed: 11-15-15 

Contract Amount: $921,643 

 

Buchmuller Ice Rink – Secaucus, NJ 

Project Scope: Demo existing outdoor ice rink and chiller and install new ice rink floor and 120-

ton chiller.   

Owner’s Rep: David Drumeler - (201) 330-2008 - Secaucus Town Administrator 

Completed: 1-15-15 

Contract Amount: $681,494 

 

ICON Sports Center – Grand Forks, ND 

Project Scope:  Minnesota Ice installed 2 new ice rink floors and one 250-ton refrigeration 

package. 

Owner’s Rep:  Wes Colborn - (763) 442-7080  

Completed: 1-15-14 

Contract Amount: $1,178,905 



 
 

 
 

 

 

 

 

 

 

 

Veterans Memorial Community Center – Inver Grove Heights, MN 

Project Scope: Remove and replace the existing concrete cold floor and subfloor piping with a 

new sub floor heating system and 5” concrete cold floor. 

Owner’s Rep: Eric Carlson - (651) 450-2587 - Park and Rec Director 

Completed: 10-1-18 

Contract Amount: $539,852 

 

 
Mike McDevitt 

CEO 









Section 6
CLARIFICATIONS/EXCEPTIONS

CIMCO Refrigeration



CIMCO Refrigeration
Industry Profile
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About CIMCO

CIMCO Refrigeration is North America’s largest supplier of thermal solutions, providing full-service capabilities including 

design, engineering, installation and after-market service. CIMCO operates through 29 locations across Canada and 

the United States. 

Toromont Industries Ltd. operates through two business segments: The 

Equipment Group and CIMCO.  The Equipment Group includes one of the larger 

Caterpillar dealerships by revenue and geographic territory. In addition, the Group 

includes industry leading rental operations, a complementary material handling 

business and an agricultural equipment business.  CIMCO is a market leader in 

the design, engineering, fabrication and installation of industrial and recreational 

refrigeration systems. Both segments offer comprehensive product support 

capabilities.  

With a legacy of over 100 years and a strong service capability, CIMCO is in a unique position to deliver innovative and 
efficient solutions to clients, resulting in higher returns and top quality outcomes 



Our Focus on Sustainability 

With mounting worldwide concerns over global warming and the effect it will have on our way of life, we at CIMCO pledge to 
make a difference with three strong objectives: 

•  Challenge the traditional ways the refrigeration industry operates by focusing on innovations and 
technology that can change our future

•  Offer informed leadership and guidance on the tools and choices that can help fight climate change;

•  Aid our customers on their pathway to net zero in the most efficient way possible

Understanding the significant impact the refrigeration industry has on the environment, we have ensured that our 
sustainability objectives align with those outlined by the United Nations in the UN Sustainable Goals; specifically goal no. 7 - 
Affordable and clean energy, and goal no. 13 - Climate change

https://sustainabledevelopment.un.org/sdgs
https://www.youtube.com/watch?v=ndyee7x8j6I&feature=youtu.be


Markets we serve



Recreational Refrigeration Services

From ultra-economical ice systems to environmentally-friendly alternatives to fully-integrated thermal solutions, 
CIMCO offers a wide range of Recreational Ice Solutions designed to meet and exceed the requirements of any 
arena facility. 

CIMCO's offerings to the Recreation Industry



Our Competitive Advantage
Our Account Management team is passionate about ice sports. CIMCO invests in training and maintaining 
our account teams knowledge with the latest technology. The account team is able to comfortably make 
time for each of their clients. We act as your partners. While we offer the best industry solutions we also 
consult and ensure you are implementing the most efficient plans - those that align with your objectives. 
CIMCO has 8 account managers to every 1 that competitors offer. 



CIMCO Recreational Product Line
CIMCO solutions are the global standard for recreational ice refrigeration. We’ve brought success to over 1/2 of the 
world’s ice rinks - including 80% of the arenas with over 6000 seats - and we look forward to helping you create 
your own ideal ice.



Critical Success 
Factors

RESOURCES

CIMCO has more human and 

financial resources than any 

other refrigeration contractor 

in North America.

Benefit to our customers: 

◦  Large/multiple projects

◦  National Agreements

◦  Response time

◦  Engineering capabilities

◦  Financial backing 

requirements

TECHNICAL EXPERTISE

In-depth team of technical experts 

in all aspects of industrial 

refrigeration. Proven record of 

accomplishment with highly 

complex and customized projects.

Benefit to our customers: 

◦  Troubleshooting

◦  Design & Business 

expansions

◦  Maintenance plans

◦  Asset planning

◦  Energy reduction

◦  Sourcing parts

QUALITY 

Customized high quality 

installations that ensure plant 

reliability 

Benefit to our customers: 

Plant reliability is crucial to

◦  Operation

◦  Long term investments

◦  Business and safety risk

BUYING POWER

CIMCO is the largest vendor to 

many OEM’s and other value chain 

suppliers.

Benefit to our customers: 

◦  Lower costs

◦  Use buying power to 

improve service, delivery, 

and preferential access



GEOGRAPHIC 

PRESENCE

CIMCO has the largest service 

footprint in North America.

Benefit to our customers: 

◦  National purchasing

◦  Streamline vendors/consistency

◦  Emergency response

◦  Reduce costs

◦  Required understanding of local

◦  codes and regulations



Our Capabilities
ENGINEERING
Unparalleled Expertise

CIMCO has developed a regional approach to its engineering while 

maintaining a strong central engineering group that provides the resources 

required for major national and international projects. Central engineering 

develops company standards for equipment and design, and has developed 

sophisticated electronic control systems for monitoring, control, and energy 

management. Moreover, as a Certificate of Authorization holder, CIMCO is 

able to provide consulting services.

Leading with the industries best technical sales, manufacturing and ice 

surface engineers , CIMCO designs systems from initial concept through 

supervision, to project commissioning, to ensure the success of a project. All 

of this, an in-house capability. 

Key Facts

106 in-house refrigeration 

engineers

Prefabrication capability with 

3D CAD technology

All drawings utilize:

•  AutoCAD

•  AutoCAD Electrical

•  Solidworks

•  Revit 

Engineering 

Expertise

Refrigerant Expertise

•  Ammonia

•  CO2

•  HFO/HFC Blends 

Design Expertise

•  Secondary Fluids

•  Heat Reclaim

•  CO2 Transcritical

•  CO2 Brine

•  Low Charge Ammonia

•  Free Glycol Heating

•  Fully Integrated 

(Mechanical/ 

Refrigeration) 



AUTOMATION
Leading Innovation

The CIMCO Automation Group (CAG) is at the forefront of automation technologies providing automatic 

microprocessor control solutions for refrigeration plants. CAG engineers will evaluate your specific requirements 

and recommend the foremost control solution for your refrigeration application to maximize your return on 

investment. CAG has been focusing on developing and implementing the next generation of control systems that 

will provide our customers with more intelligent control and built in safety, efficiency, and maintenance analysis.

CAG ensures consistent up time and performance for our customers, simultaneously minimizing operational costs 

and workload. Systems include:

•  Refrigeration: compressors, chillers, condensers, and vessels

•  Mechanical: air handling units (AHUs), variable frequency drives (VFDs),  and modular machine rooms

•  Supervisory applications: Supervisory control and data acquisition (SCADA) / remote monitoring

On projects, the Automation team is responsible for providing the control solutions for project installations from 

point of design through to commissioning. This requires close coordination with Sales, Engineering, Construction, 

and Service departments so that the solution is fully integrated. After the project is installed and operational, they 

continue to provide service support to Service Department staff and our clients.



MANUFACTURING
In-house Excellence

CIMCOs manufacturing group works on the sole principle of  providing products to our customers that are of high 

quality, competitively priced, and delivered on time as promised.  The team has the experience and capability to 

implement the technologies required to meet all of your packaged system, heat exchanger, pressure vessel, and 

control automation requirements. 

Manufacturing Expertise

In-house fabrication of customized equipment 

•  ASME Code pressure vessels and heat 

exchangers

•  Electrical control panels

•  Skid mounted packaged piping assemblies

•  Prefabricated piping spools for field installation

Support functions

•  Process Improvement

•  Production Planning

•  Shop Supervision

•  Traffic Control



Parts Sourcing
Power of Buying 

Partnering with OEM suppliers and a strong footprint across North America, CIMCO promises superior quality, 

competitive prices and 24/7 delivery to any part of the continent. CIMCO is the largest vendor to the key suppliers 

in the refrigeration industry and enjoys passing our buying power and enhanced vendor support to our customers.

We freely extend the benefits of our relationships to to our clients through

•  Volume based discounts

•  Special deliveries 

•  Technical support and training

•  Warranty or performance issues 

•  Access to similar installations 

•  Special access to new or emerging 

equipment 

CIMCO handles all the major O.E.M. manufacturers. Our 

O.E.M. relationships ensure that we have the latest 

information and technical expertise available. In addition, we 

also offer only top-of-the-line brand name components and 

accessories.



Safety 
Every Employee Returns 
Home Safe Every Night

At CIMCO, safety is our top priority. We have an implemented pre-start safety review prior to starting any job, 

provide full safety committee, daily safety information bulletins sent to all employees, tail gate talks and regular 

safety review meetings. We also regularly preform snap inspection of our vehicles and job sites. This helps insure 

our technicians are working safely at all times. Our employees are provided with safety glasses, fall arrest 

equipment, ear protection, feet protection, high voltage electrical gloves, gloves, lockout tags and locks. We know 

how important it is to our employees and our customers that we provide our employees with proper safety training 

and equipment, as well as meeting the requirements to ensure the safety of everyone involved.

Safety Compliance & Initiatives

•  Certified and audited Drug-Free Workplace

•  Minimum OSHA 10 for all technicians

•  NFPA 70E/Electrical Safe Work Practices for all technicians

•  Hazard Communication Training over entire staff 

•  ISNetworld , PICS and Browz Certified

Our employees are trained in:

•  Fall arrest

•  Lockout training

•  First Aid

•  Safe handling of refrigerants

•  WHIMS

•  Lift training

•  Confined spaces

•  Violence in the Workplace



THE CIMCO EDGE 

CIMCO is in a unique selling position and cuts through competitors with its stronghold on the 

aforementioned factors 

▪  Service and Maintenance ▪  Customer Support 
Agreements

▪  Large footprint in North 
America

▪  National Parts Center

▪  In-house Refrigeration Project Expertise



SERVICE AND 
MAINTENANCE
Trusted Locally, Nationwide 

•  Refrigeration contracting & design

•  Turnkey contracting

•  Scheduled inspection & Maintenance

•  Process/refrigeration evaluation, 

recommendations, equipment selection

•  Plant commissioning and start-up

•  Complete Plant operations

•  Screw overhaul and rebuild center

•  Monthly Safety Inspections and Reports

•  24/7/365 Emergency Service

•  24 hour remote refrigeration monitoring (CAG)

CUSTOMER SUPPORT AGREEMENTS

A strong product support business is the cornerstone of the CIMCO. 

Customer Service Agreements are built on the principle of  providing 

regular and required professional engineering, financial control and 

peace of mind to our customers. 

Inspection CSA

Focused inspection to ensure components are operating at peak 

performance. Inspection are done at regular intervals with the 

appropriate recommendations.

PM CSA

CIMCO will develop a plan to consider OEM recommendations, on-going code requirements, routine analysis, 

energy reduction, and life cycle analysis.

All Inclusive CSA

CIMCO takes responsibility to develop, repair, and maintain the equipment to meet your goals of production, 

staffing, budget, safety and reliability. 

Training

•  Customized training programs 

•  Safety, Emergency Response, OSHA, 

Maintenance, etc.

Refrigeration System Operation

Includes providing chief operators,shift operators and 

maintenance personnel for Freon, CO2, and Ammonia 

plants.



NATIONAL PARTS 
CENTER
In-House Excellence

CIMCO houses an inventory of 3+ Million of parts and over 25 dedicated purchasing staff to support our customer 

base. Our purchasing staff support our sales and field staff by sourcing required parts through known networks 

globally. This service allows our service crews to be more efficient on the job site so you are not paying mechanic 

wages while they are attempting to source a part for you. 

Within the National Parts Center we have a dedicated packing and shipping area where parts are 

sent out through our network of carriers to get the part you need, when you need it. 

•  Strong buying power

•  Competitive pricing

•  Superior quality 

•  Supplier reliability & support

•  Standardized products 

•  On-time, expedited delivery 

IN-HOUSE PROJECT 
EXPERTISE

From conception to decommissioning, CIMCO has the in-house 

expertise and resources to handle all refrigeration project 

requirements including:

•  Pre-planning

•  Complete design and engineering 

•  Manufacturing

•  Pre-fabrication Facility 

•  Project Management

•  Equipment ordering, consolidating and staging

•  Installation and start-up 

•  Post-construction service 

•  Dedicated technology 



OUR PRESENCE
Largest Footprint in North America

At CIMCO, we understand that good service means being responsive. That requires local service technicians who 

can be on-site quickly and in position to fix the problem immediately. That is why we have established branch and 

service locations all across North America. Spread across 29 locations, each location carries a complete inventory 

of parts and accessories along with the specialized tools and equipment required to service your refrigeration 

equipment.



OUR PROJECTS 
Yellowknife Community Arena, North Western Territories, Canada

About the Facility: The Yellowknife Council 

is on a mission to provide municipal 

infrastructure, programs, and services that are 

environmentally, socially, and fiscally 

responsible. The community arena includes 

one ice surface (85 by 185 feet) and five change 

rooms. 

About the Project: CIMCO supplied turnkey system, 

foundation, building, electrical and a heat reclaim ammonia 

plant. An independent plant room was constructed outside the 

arena envelope that housed the patented ECO Chill system. 

Three PHE evaporators were installed in the arena, curling rink 

and lake. System heats were designed and installed into the 

arena, curling rink and swimming pool to remove the energy 

from the lake and heat the pool during the summer season.

Construction year: April 2020

Services: Installation, Engineering, Construction

Key features of the project: Heat Reclaim, Natural Refrigerant 

Fort Nelson Recreation Center, British Columbia, Canada

About the Facility: The Northern Rockies Regional 

Municipality has a vision to maintain balance across 

the economic, social and environmental well being of 

the community and meeting the targets established 

within the Municipality’s sustainability strategies. The 

center comprises 2 ice arenas, a curling rink, rock 

climbing wall, squash court, walking track and fitness 

and meeting rooms.

About the Project: CIMCO re-designed a 200 ton 

low side float ammonia system with a 2200 lb. 

ammonia charge to a 280 lb. ammonia charge while 

maintaining 200 tons of capacity. Old equipment was 

replaced with PHE Condenser and Adiabatic fluid 

cooler,  Glycol/ Brine exchangers, PHE evaporator, 

upgraded control system and reduced operation 

ammonia charge from 11 lbs./ton to 1.40 lbs./ ton

Construction year: April 2020

Services: Installation, Engineering, Construction

Key features of the project: Low charge ammonia, Heat reclaim



OUR PROJECTS
St. Paul CAP Arena, Alberta, Canada

About the Facility: St. Paul CAP Arena is used by hockey 

and figure skating groups. With a goal to create an active 

community that prides itself on its frequently utilized parks, 

recreational amenities, and walking trails, the town of St. 

Paul is focused on maintaining the quality of life of residents 

by providing and maintaining a range of recreational 

facilities, parks and natural areas. 

About the Project: CIMCO provided a  full 

turnkey, code-compliant new building with a built-

up refrigeration system. The spacious room allows 

for a safer work environment by reducing tight 

spaces and obstacles while performing daily 

maintenance checks or servicing. The new system 

included a screw compressor rated at 50TR, plate 

& frame chiller, cold floor pumps and glycol 

circulating pumps and a adiabatic fluid cooler. The 

installation used the CIMCO SMART HUB DDC 

Computer system complete with infrared camera 

for ice surface control.

Construction year: October 2019

Services: Installation, Engineering, Construction, Automation

Tags: Smart Hub controller, Natural Refrigerant



OUR PROJECTS
The Barbara Ann Scott Ice Trail, Ontario, Canada

About the Facility: The Barbara Ann Scott Ice 

Trail is the first of its kind in the world – the first 

transcritical carbon dioxide system for an 

outdoor ice trail. TransformTO, approved by the 

City Council in 2017 lays out long-term, low-

carbon goals and strategies for the city to reduce 

local GHG emissions. 

About the Project: CIMCO supplied and installed a CO2 

direct refrigeration system. The system’s capacity is 50TR, 

enough to maintain the ice surface in all conditions, yet the 

piping and the CO2 pumps are much smaller and more 

efficient than standard rink systems. The pipes in this system 

are 2” in diameter, while standard rinks are 6” or 8” across. A 

CO2 detection system sends out an alert if it senses high 

levels of CO2, and then automatically turns on an exhaust fan. 

Construction year: December 2019

Services: Installation, Engineering, Automation

Key features of the project: Heat Reclaim, Natural Refrigerant



OUR PROJECTS
The City of Markham, Ontario, Canada

Facilities Under Project:

 Angus Glen Community Centre | Centennial 

Community Centre | Crosby Community Centre | 

Milliken Mills Community Centre | Thornhill 

Community Centre | Clatworthy Arena | Mount 

Joy Arena. The city of Markham has ten multi-

purpose ice pads. Of these, CIMCO was contracted 

to supply and install the Smart Hub controller in 

seven arenas. 

About the Project: CIMCO supplied and installed the 

CIMCO Smart Hub Controller with Floating Head Pressure 

Control at the above mentioned seven arenas. The Smart 

Hub controller is an intuitive intelligent technology that 

enabled these arenas to operate in a efficient, safe and 

reliable manner by analyzing operating data to optimize 

system efficiency, predict equipment maintenance, and 

improve refrigeration plant safety.

Construction year: January 2020 

Services: Installation, Automation

Key Project features: Smart Connected Products

CAA Centre, Ontario

About the facility: The CAA Centre is an all-season 

sports and entertainment complex in the GTA. The 

Centre features 4 NHL size rinks, including a spectator 

bowl with a seating capacity of 5,000 and a full service 

250 seat restaurant that overlooks the three community 

rinks.

About the Project: CIMCO supplied and installed 

two plate & frame chillers with one surge drum. The 

project consisted of removing the shell & tube chillers 

complete with associated ammonia brine and ammonia 

piping and was replaced by expansion tanks and new 

butterfly isolation valves around each pump at the local 

facility. The entire ammonia charge was safely removed 

into a recovery/transport vehicle. 

Construction year: April 2020

Services: Installation, Engineering

Key features of the project: Chiller replacement, Natural refrigerant



OUR PROJECTS
Colosseum of Trois-Rivières, Quebec, Canada

About the Facility: The colosseum boasts an ice rink 

with seating for 4,390 and another with seating for 

250+ to host recreational activities, 18 corporate suites, 

2 universally accessible suites, and 2 VIP lounges, 

ability to configure the arena for shows, the very latest 

in scenographical equipment, office space for sports 

organizations, versatile rooms for various activities. 

The arena also focuses on eco-responsibility and 

making the building as energy efficient as possible. 

About the Project: CIMCO completed the 2 pad 

arena complex by supplying and installing the NH3 

EcoChill patented package with 225 TR capacity. A heat 

recovery plan is put in place to contribute to 30% 

energy saving of the arena. The ECO CHILL system 

incorporates state of the art industrial refrigeration 

equipment to provide maximum efficiency and a long 

life cycle for the facility.

Construction year: January 2020 

Services: Installation, Engineering, Automation

Key features of the project: ECO Chill, Energy Efficiency, Heat Recovery, Natural Refrigerant

Universite Laval - PEPS (Pavillion de l'education)

About the facility: PEPS has two skating rinks open to the 

university community and the general public. The rinks are 

used for hockey practice and figure skating.  

About the Project: CIMCO dismantled the 

existing R-22 system owing to the phase out and 

installed a new R-513A system with four screw 

compressors 

Construction year: Feb 2020

Services: Installation, Engineering, Construction

Tags: R22 replacement, 513A



OUR PROJECTS
Miramichi Civic Center, New Brunswick, Canada

About the Facility: The City of 

Miramichi is on a mission to provide 

access to efficient, enjoyable and safe 

recreational and leisure opportunities. 

The Civic Arena provides a 190′ x 85′ ice 

surface, food concession and bar 

facilities. Operated as a winter 

hockey/skating facility, the Civic Centre 

also supports year-round community 

special events. 

About the Project: CIMCO undertook the 2020 Capital Upgrades at 

the Miramichi Civic Center which included the removal and disposal 

the existing ATC condenser and replacement with the new LSC 135 E 

Condenser, isolation and disposal of the current heat recovery tanks 

(Thermastor), supply and installation of 2 new Thermastor tanks, re-

gasket for the plate and frame chiller and a new condenser water tank. 

Construction year: March 2020 

Services: Installation, Engineering, Automation

Key features of the project: Capital Upgrade, Energy Efficiency, Heat Recovery

St Mary's Recplex, Nova Scotia

About the facility: The St. Mary's Recplex is a 

modern, multi-use recreation facility. It houses an ice 

rink in the winter months, a concrete surface floor in 

the summer and a year-round walking track. 

About the Project: CIMCO replaced the existing 

brine chiller with a new plate & frame chiller. The 

project also included adding a new charge of Ammonia, 

testing, commissioning and starting up the arena ice 

plant.

Construction year: November 2019

Services: Installation, Engineering, Construction

Tags: Chiller replacement, Natural Refrigerant



OUR PROJECTS
The McKendree MetroRecPlex , Illinois, USA

About the Facility: The McKendree 

MetroRecPlex is home to two NHL-sized 

hockey rinks with sizable viewing areas and 

with the capacity to seat at least 2000 

spectators. One of the rinks serves multiple 

purposes including concerts and special 

events through the year.

About the Project: CIMCO undertook the supply, construction 

and installation of the Thermal Energy Plant with the patented 

ECO CHILL technology for the twin ice sheets. A heat reclaim plan 

was installed with the Eco Dry Dehumidification with AC/Heating 

coils for the twin pools and gym. The ECO Dry Dehumidification 

uses waste heat water for heating, cooling, dehumidification and 

code air makeup. The CIMCO BMS system was installed to utilize 

priority waste heat delivery of energy for building requirements.  

Services: Installation, Engineering, Automation

Key features of the project: Energy Efficiency, Heat Recovery, ECO CHILL

T Mobile Arena, MGM Grand, Las Vegas

About the facility: The T-Mobile Arena is a multi-

purpose venue available to host the NBA and NHL 

teams, concerts and other major events. With a rink 

surface of 17000 sq. ft. and all year operations, the 

venue hosts 100-150 events annually. The venue is 

designed for the US Green building Council LEED 

Gold Certification.

About the Project: CIMCO installed the NH3/Glycol 

System using Reciprocating Compressors, Steel Pipe 

Floor, Smart Hub Controller providing the arena with 

the best in class ice surface. The Smart Hub controller 

provides more control over improved ice quality, easier 

maintenance and safety and improved efficiency and cost 

saving. 

Services: Installation, Engineering, Construction

Tags: Chiller replacement, Natural Refrigerant



OUR PROJECTS

City National Arena, Las Vegas, USA

About the Facility: City National Arena features tow NHL-sized 

ice sheets for team and public use. The facility provides the Vegas 

Golden Knights front office with a home base and the region's 

adult, youth hockey and figure skating with a regional hub. With a 

seating capacity of 300+ and two ice pads, the venue operates 

throughout the year. 

About the Project: CIMCO installed the 

Thermal Energy plant with its patented Eco 

Chill technology for the NHL Practice Rink 

and Community Rink.  Heat reclaim was 

attained through the Eco Dry 

Dehumidification with AC/Heating Coils for 

the 35,000 sqft NHL office complex which 

provides heating and cooling needs of the 

building. The CIMCO BMS integrated 

system installed provides priority waste 

heat delivery through the building. 

Services: Installation, Engineering, Automation

Key features of the project: Energy Efficiency, Heat Recovery, ECO CHILL



HELPING YOU KEEP YOUR COOL FOR OVER 100 YEARS

Recognizing that newly available refrigeration equipment could provide households with a better alternative 
to natural ice, Tom Shipley founded The Canadian Ice Machine Company in 1913 and began servicing the 

refrigeration needs of Canadians. 
Since then, the technology has improved, the name has been shortened, but our core principles remain the 

same: reliable, cost-effective solutions and unbeatable customer service. It’s these principles that have 
driven our success and made us the first choice of world-class organizations across Canada and the United 

States, including the NHL.
Today, we continue to develop industry-leading technology and deliver outstanding service to provide the 

most efficient and reliable heating and cooling systems available.
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CIMCO is pleased to provide evidence of our ability to construct the project and support the Owner's system,

Toromont Industries Ltd. operates through two business segments: The 

Equipment Group and CIMCO.  The Equipment Group includes one of the 

larger Caterpillar dealerships by revenue and geographic territory. In addition, 

the Group includes industry leading rental operations, a complementary 

material handling business and an agricultural equipment business.  CIMCO is 

a market leader in the design, engineering, fabrication and installation of 

industrial and recreational refrigeration systems. Both segments o�er 

comprehensive product support capabilities.  

About CIMCO:

CIMCO Refrigeration is North America’s largest supplier of thermal solutions, 

providing full-service capabilities including design, engineering, installation 

and after-market service. CIMCO operates through 29 locations across Canada 

and the United States. 

Why CIMCO

CIMCO Refrigeration, Inc. has been in operation since 1913 and is part of Toromont Industries Refrigeration Group. 

Toromont Industries Ltd. is a public company with approximately 4,000 employees across North America. As part of the 

Toromont family, you are assured of the �nancial stability of CIMCO and our long-term presence in the refrigeration 

market.
 
Key factors why a partnership with CIMCO is bene�cial to you:
 

• Over 300 Years worth of Engineering knowledge

• Continually abreast of the ever changing technology in the industry

• Extensive Training Program for Service Technicians, resulting in faster system maintenance and repairs and 

lower overall costs

• Large Number of Technicians ensure that every service requirement is met 24 hours a day, seven days a week

• Large Inventory of parts and compressors means that CIMCO does not rely on any outside suppliers for 

emergency repairs
 



 
Ice Rink Sub Contractor - Proof of Ability Con�rmation

Proposal                                                                                                                                       March 25, 2021

In - House Refrigeration Project Expertise 

From conception to decommissioning CIMCO has the in-
house expertise and resources to handle all refrigeration 
project requirements including: 

• Pre-planning

• Complete design and engineering 

• Manufacturing

• Pre-fabrication Facility 

• Project Management

• Equipment ordering, consolidating and staging

• Installation and start-up 

• Post-construction service 

• Dedicated technology 

Key Fact About CIMCO 

• North America's largest refrigeration contractor 
• Over 1000 employees
• Over 15,000 completed refrigeration projects
• 8000 active customers 
• 23 locations throughout North America
• Completed 53% of the world's ice rinks (70% of professional rinks in North America)
• Successfully installed ice rinks in over 45 countries 
• Sustainable designs which included

• 0 GWP natural refrigergerants
• 100% heat recovery 
• High e�cency 1.5 hp/tonne 

 
What is Smart Rink Connect?

The Smart Rink Connect council is a group of like minded industry leaders 

with the mission to develop interconnected products on a common platform. 

Each Smart Rink Connect product has customized sensors, monitoring 

capabilities and native intelligence to improve the safety, reliability and 

e�ciency of your ice rink . 
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CIMCO Refrigeration con�rms that the below project information is accurate to illustrate our ability to perform 
the project upgrade request.   

In order to be quali�ed the General Contractor MUST include in their bid proposal the name of ice rink sub 
contractor and the list of past projects completed to con�rm they have experience to perform the work 
outlined in the speci�cation. .

All of the projects listed below includes the following scopes of work:
1. Contractor installing and constructing the primary and secondary refrigeration systems must have 

successfully installed and constructed ammonia refrigeration systems for �ve (5) ice rink construction 
projects that are similar to this project and completed within the past �ve (5) years.

2. Contractor placing and �nishing the concrete must have successfully completed the placement and 
�nishing of concrete on �ve (5) concrete ice rink �oor construction projects within the past �ve (5) years.

3. Control subcontractor must have successfully completed the programming and installation of two (2) 
ice rink construction projects that are similar to this project that were completed within the past �ve (5) 
years.

4. Construct the project the ice rink �oor expansion joint subcontractor must have successfully completed 
twenty (20) construction projects that use the same type of joint.

Arena Scope of 
Work

Location Cost Completion 
Date

Owner Phone

McKendree 
Metro Rec 
Complex

Ammonia 
Package
2 x Rink Floors
2 x Exp. Joints
1 x IRC Controller

O'Fallon, IL $ 2,562,000 May 2017 Dean Oelze 618-589-3800

Bowling Green 
University

Ammonia 
Package
1 x Rink Floor
1 x Exp. Joint
1 x IRC Controller

Bowling 
Green, OH

$ 1,626,000 Sept 2020 Jamie Anne 
Baringer 

419-372-2764

Little Ceaser - 
Detroit Red 
Wings NHL

Ammonia 
Package
1 x Rink Floor
1 x Exp. Joint
1 x IRC Controller

Detroit, MI $ 3,656,602 July 2017 Tim Judge 313-471-7433
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Arena Scope of 
Work

Location Cost Completion 
Date

Owner Phone

City National 
Arena - Las 
Vegas Golden 
Knights 
Practice Rink 
NHL

Ammonia 
Package
2 x Rink Floors
2 x Exp. Joints
1 x IRC Controller

Las Vegas, NV $ 2,100,000 May 2019 Jeremy 
Brant

716-804-3343

T-Mobile - Las 
Vegas Golden 
Knights NHL 
Rink

Ammonia 
Package
2 x Rink Floors
2 x Exp. Joints
1 x IRC Controller

Las Vegas, NV $ 2,227,000 Sept 2016 Michael 
Lecavalier

702-692-1465

Cypress Creek 
Arena

Ammonia 
Package
1 x Rink Floor
1 x Exp. Joint
1 x IRC Controller

Chapel Hill, 
NC 

$ 3,388,000 Sept 2016 Iggy Tarajos 813-955-4896

Chiller 
Worthington

Ammonia 
Package
1 x IRC Controller

Worthington, 
OH

$ 732,335 June 2020 Rob 
Schrinner

614-519-6172

Chiller North Ammonia 
Package
1 x IRC Controller

Lewis Center, 
OH

$ 800,000 Aug 2020 Rob 
Schrinner

614-519-6172

Chiller Dublin Ammonia 
Package
1 x IRC Controller

Dublin, OH $ 1,200,000 July 2020 Rob 
Schrinner

614-519-6172

Brett 
Memorial 
Arena

CO2 Package
1 x Rink Floor
1 x Exp. Joint
1 x IRC Controller

Palmer, AK $ 1,495,000 Sept 2020 Chris Sturgis 907-861-7692

Bowling Green 
University

1 x Rink Floor
1 x Exp. Joint

Bowling 
Green, OH

$ 1,626,000 Sept 2020 Jamie Anne 
Baringer 

419-372-2764

Richard J. 
Codey Arena

1 x 150 TRMAP 
Package
1 x Rink Floor
1 x Exp. Joint
1 x IRC Controller

West Orange, 
NJ

$ 1,219,652 Feb 2020 Stephen 
Ruggiero

973-731-3828
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Arena Scope of 
Work

Location Cost Completion 
Date

Owner Phone

Dickies Multi 
Purpose Arena

Ammonia 
Package
1 x Rink Floor
1 x Exp. Joint
1 x IRC Controller

Forth Worth, 
TX

$ 1,624,000 Sept 2019 Lee Harris 817-402-9065

The Edge Ice 
Arena

1 x Ammonia 
Chiller 
2 x Rink Floors
2 x Exp. Joints

Bensenville, IL $ 1,210,000 Aug 2019 Je� Jones 630-670-7772

Key Bank 
Center - NHL

Ammonia 
Package
1 x IRC Controller

Bu�alo, NY $ 730,425 June 2019 Bruce 
Johnson

813-404-3451

Schaumberg 
Ice Arena

CO2 Package
1 x Direct  Rink 
Floor
1 x Exp. Joint
1 x IRC Controller

Bismark, ND $ 1,825,000 July 2019 Dave 
Sedevie

701-527-7169

Mt. Prospect 
Ice Rink

Ammonia 
Package
2 x Rink Floors
2 x Exp. Joints
1 x IRC Controller

Mount 
Prospect, IL

$ 1,600,000 March 2017 David 
Schramm

708-351-0405

Bud King 
Arena

1 x 150 TR MAP 
Package
1 x Rink Floor
1 x Curling Sheet
1 x Exp. Joint
1 x IRC Controller

Winona, MI $ 1,852,000 Sept 2017 Bob 
Montrose

507-454-7775

Minot Maysa 
Ice Arena

Ammonia 
Package
1 x Rink Floors
1 x Exp. Joints
1 x IRC Controller

Minot, ND $ 1,300,000 June 2017 Bob Gillen 701-833-7025
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Supervisor of Fusion Welding Process 
CIMCO Refrigeration Inc
Supervisor: Jack Crawford 
Training Certi�cate & ISCO Approval 

5. Submit the name of at least one (1) person employed by the company that will supervisor the fusion 
welding process along with their certi�cations, training and quali�cations for performing the fusion welding 
process for high density polyethylene pipe (HDPE).
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CIMCO Refrigeration Inc would like to thank you for the opportunity to provide a competitive proposal for this exciting 
project and look forward to your valued response and potentially working on your team!

Best Regards,

Brad Wilkins
Team Lead - US Recreation
Cell: 519-852-8777
Email: bwilkins@toromont.com 
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ADDITIONS AND DELETIONS: 
The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to the 
standard form text is available from 
the author and should be reviewed. A 
vertical line in the left margin of this 
document indicates where the author 
has added necessary information 
and where the author has added to or 
deleted from the original AIA text.

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification.

The parties should complete 
A101®–2017, Exhibit A, Insurance 
and Bonds, contemporaneously with 
this Agreement. AIA Document 
A201®–2017, General Conditions of 
the Contract for Construction, is 
adopted in this document by 
reference. Do not use with other 
general conditions unless this 
document is modified.

AGREEMENT made as of the Thirteenth day of April in the year Two Thousand Twenty One.
(In words, indicate day, month and year.)

BETWEEN the Owner:
(Name, legal status, address and other information)

City of Birmingham  
851 S. Eton 
Birmingham, Michigan 48009

and the Contractor:
(Name, legal status, address and other information)

C.E. Gleeson Constructors, Inc.    
984 Livernois Road
Troy, MI 48083  
Phone: (248) 647-5500

for the following Project:
(Name, location and detailed description)

City of Birmingham - Ice Sports Arena Renovation/Additions
2300 East Lincoln
Birmingham, Michigan 48009

The Architect:
(Name, legal status, address and other information)

Andrus Architecture, Inc.    
11629 Northland Drive NE; Suite 200
Rockford, Michigan 49341  
(616) 863-8850  

The Owner and Contractor agree as follows.
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ARTICLE 1   THE CONTRACT DOCUMENTS
The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplementary, and other 
Conditions), Drawings, Specifications, Addenda issued prior to execution of this Agreement, other documents listed in 
this Agreement, and Modifications issued after execution of this Agreement, all of which form the Contract, and are as 
fully a part of the Contract as if attached to this Agreement or repeated herein. The Contract represents the entire and 
integrated agreement between the parties hereto and supersedes prior negotiations, representations, or agreements, either 
written or oral. An enumeration of the Contract Documents, other than a Modification, appears in Article 9.

ARTICLE 2   THE WORK OF THIS CONTRACT
The Contractor shall faithfully, competently, and fully execute the Work described in the Contract Documents or 
reasonably inferable as necessary, or incidental, to produce the results intended by the Contract Documents, except as 
specifically indicated in the Contract Documents to be the responsibility of others.  Except as expressly provided for in the 
Contract Documents to the contrary, the Contractor, at its sole cost, risk, and expense shall construct, install, equip, 
provide, purchase, pay for, and furnish all of the Work in accordance with the Contract Documents and governmental 
codes and regulations as they apply to the performance of the Work.  

ARTICLE 3   DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION
§ 3.1 The date of commencement of the Work shall be:
(Check one of the following boxes.)

[  X  ] The date of this Agreement.

[    ] A date set forth in a notice to proceed issued by the Owner.

[    ] Established as follows:
(Insert a date or a means to determine the date of commencement of the Work.)
  

If a date of commencement of the Work is not selected, then the date of commencement shall be the date set forth in a 
notice to proceed issued by the Owner.

§ 3.2 The Contract Time shall be measured from the date of commencement of the Work.

§ 3.3 Substantial Completion
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§ 3.3.1 Subject to adjustments of the Contract Time as provided in the Contract Documents, the Contractor shall achieve 
Substantial Completion of the entire Work:
(Check one of the following boxes and complete the necessary information.)

[    ] Not later than    (    ) calendar days from the date of commencement of the Work.

[   ] By the following date:   

[  X  ] As outlined in Exhibit E – Preliminary Project Milestone Schedule:   

§ 3.3.2 Subject to adjustments of the Contract Time as provided in the Contract Documents, if portions of the Work are to 
be completed prior to Substantial Completion of the entire Work, the Contractor shall achieve Substantial Completion of 
such portions by the following dates:

Portion of Work Substantial Completion Date
As set forth in Exhibit E – Preliminary Project Milestone Schedule

§ 3.3.3 If the Contractor fails to achieve Substantial Completion as provided in this Section 3.3, liquidated damages, if 
any, shall be assessed as set forth in Section 4.5.

ARTICLE 4   CONTRACT SUM
§ 4.1 The Owner shall pay the Contractor the Contract Sum in current funds for the Contractor’s performance of the 
Contract. The Contract Sum shall be Four Million Eight Hundred Ninety One Thousand Two Hundred and 00/100 Dollars 
($ 4,891,200.00), including all Reimbursable Expenses, subject to additions and deductions as provided in the Contract 
Documents.

§ 4.2 Alternates
§ 4.2.1 Alternates, if any, included in the Contract Sum:

Item Price
Alternate 1 - Replace Lobby Benches: Add $700
Alternate 5 – Eliminate Lobby Benches and Lockers: Deduct $16,000
Alternate 7 – Eliminate Team Locker Room Locker Installation: Deduct $7,000
Alternate 9 – Eliminate Studio Rink Renovation: Deduct $380,000 
Alternate 12 – Eliminate Ticket Booth Renovation: Deduct $12,500
Alternate 13 – Eliminate Lobby Ticket Booth Renovation: Add $13,000
Voluntary Alternate: Deduct $4,000 

§ 4.2.2 The Contract Sum does not include the following alternates, which are described in the Contract Documents and 
may be accepted by the Owner in writing provided that the Contractor furnish the Owner with no less than fourteen (14) 
days’ prior written notice of the date upon which any of the alternates set forth below in this Section 4.2.2 must be 
accepted by the Owner in order for the Contractor to perform the Work covered by such alternates for the price set forth 
below in this Section 4.2.2 and without any adjustment to a Milestone Date or in the Contract Time.  (Insert below each 
alternate and the conditions that must be met for the Owner to accept the alternate.)

Item Price

Alternate No. 2: Replace existing dasher boards with new system Add $80,000.00
Alternate No. 3: Epoxy paint ice refrigeration room floor Add $18,000.00
Alternate No. 4: Replace bleacher seating plastic caps with new blue 
caps Add $32,000.00
Alternate No. 6: Eliminate wood slat ceiling and lights in lobby; 
replace with 2’x2’ acoustical tile and 2’x2’ LED lights Deduct $57,000.00
Alternate No. 8: Install new floor tile in existing (4) locker room 
showers Add $17,500.00
Alternate No. 10: Drywall on metal stud wall in lieu of concrete block Deduct $2,000
Alternate No. 11: Eliminate advanced waste recovery system per Deduct $17,000 



Init.

/

AIA Document A101® –  20 17 .  Copyright © 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1967, 1974, 1977, 1987, 1991, 1997, 2007 and 2017 by The 
American Institute of Architects. All rights reserved. The “American Institute of Architects,” “AIA,” the AIA Logo, "A101," and “AIA Contract Documents” are 
registered trademarks and may not be used without permission. This document was produced by AIA software at 11:58:19 ET on 04/07/2021 under Order 
No.3340124270 which expires on 09/17/2021, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract 
Documents® Terms of Service. To report copyright violations, e-mail copyright@aia.org.
User Notes: (944319310)

4

refrigeration drawings

§ 4.3 Allowances, if any, included in the Contract Sum:
(Identify each allowance.)

Item Price
Brick Allowance $550/M

§ 4.4 
(Paragraphs deleted)
NOT USED 
(Table deleted)
§ 4.5 Liquidated Damages 
(Paragraph deleted)
§ 4.5.1 - § 4.5.4 NOT USED 

§ 4.6 
(Paragraphs deleted)
For any adjustments to the Contract Sum that are based on pricing other than a unit price method, the Contractor agrees to 
charge and accept a mark-up of not more than nine and one half percent (9.5%) on the Cost of the Work for the Work 
covered by the Change Order as the sole mark-up for the Contractor’s overhead and profit.  Mark-up for all subcontractor 
overhead and profit for Change Orders shall not exceed eight and one half percent (8.5%) of their direct cost.  

ARTICLE 5   PAYMENTS
§ 5.1 Progress Payments
§ 5.1.1 Based upon Applications for Payment, including all supporting documentation, submitted to the Owner and the 
Architect by the Contractor and Certificates for Payment properly issued by the Architect and not objected to by the 
Owner, the Owner shall make progress payments on account of the Contract Sum to the Contractor as provided below and 
elsewhere in the Contract Documents.

§ 5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the 15th day of the 
month.

§ 5.1.3 Provided that an Application for Payment is received by the Architect not later than the last day of a month, the 
Owner shall make payment of the amount certified to the Contractor not later than the last day of the following month. 
Unless otherwise required by law, if an Application for Payment is received by the Architect after the application date 
fixed above, payment of the amount certified shall be made by the Owner not later than forty-five (45) days after the 
Architect receives the Application for Payment.
(Federal, state or local laws may require payment within a certain period of time.)

§ 5.1.3.1 NOT USED

§ 5.1.4 Each Application for Payment shall be based on the most recent schedule of values submitted by the Contractor in 
accordance with the Contract Documents. The schedule of values shall allocate the entire Contract Sum among the 
various portions of the Work. The schedule of values shall be prepared in such form, and supported by such data to 
substantiate its accuracy, as the Architect may require. This schedule of values shall be used as a basis for reviewing the 
Contractor’s Applications for Payment.

§ 5.1.5 Applications for Payment shall show the percentage of completion of each portion of the Work as of the end of the 
period covered by the Application for Payment.

§ 5.1.6 In accordance with the General Conditions of the Contract for Construction, as set forth in Section 9.1 of the AIA 
Document A201-2007 (the "A201"), and subject to other provisions of the Contract Documents, the amount of each 
progress payment shall be computed as follows:

§ 5.1.6.1 The amount of each progress payment shall first include:
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.1 That portion of the Contract Sum properly allocable to completed Work;

.2 That portion of the Contract Sum properly allocable to materials and equipment delivered and suitably 
stored at the site for subsequent incorporation in the completed construction, or, if approved in advance by 
the Owner, suitably stored off the site at a location agreed upon in writing; and

.3 That portion of Construction Change Directives that the Architect determines, in the Architect’s 
professional judgment, to be reasonably justified.

§ 5.1.6.2 The amount of each progress payment shall then be reduced by:
.1 The aggregate of any amounts previously paid by the Owner;
.2 The amount, if any, for Work that remains uncorrected and for which the Architect has previously withheld 

a Certificate for Payment as provided in the A201;
.3 Any amount for which the Contractor does not intend to pay a Subcontractor or material supplier, unless the 

Work has been performed by others the Contractor intends to pay;
.4 For Work performed or defects discovered since the last payment application, any amount for which the 

Architect may withhold payment, or nullify a Certificate of Payment in whole or in part, as provided in the 
A201; and

.5 Retainage withheld pursuant to Section 5.1.7.

§ 5.1.7 Retainage
§ 5.1.7.1 
(Paragraphs deleted)
Unless otherwise provided by law, for each progress payment, the Owner may withhold a retainage of ten percent (10%), 
from the payment otherwise due.  In the event the Owner is not permitted by law to withhold the specified retainage as set 
forth in this Section 5.1.7, then the Owner shall be entitled to withhold a retainage to the greatest extent permitted by law.  

§ 5.1.7.1.1 
(Paragraphs deleted)
Any reduction or release of retainage, or payment thereof shall not constitute a waiver of (i) any of the Owner’s rights to 
retain in connection with other payments to the Contractor or (ii) any other right or remedy that the Owner has under the 
Contract Documents, at law or in equity.   

§ 5.1.7.2 
(Paragraphs deleted)
Except as otherwise provided by law, the Owner shall have the option, but not the obligation, to reduce the retainage 
requirements of this Agreement or release any portion of retainage prior to the date specified in the Contract Documents.   

§ 5.1.7.3 Except as set forth in this Section 5.1.7.3, upon final completion of the Work, the Contractor may submit an 
Application for Payment that includes the retainage withheld from prior Applications for Payment pursuant to this Section 
5.1.7. 
(Paragraphs deleted)

§ 5.1.8 If final completion of the Work is materially delayed through no fault of the Contractor, the Owner shall pay the 
Contractor additional amounts due, if any, under the Contract.

§ 5.1.9 Except with the Owner’s prior approval, the Contractor shall not make advance payments to suppliers for 
materials or equipment which have not been delivered and stored at the site.

§ 5.1.10 By submitting the first Application for Payment, the Contractor warrants and represents that its sureties and 
insurance companies meet the requirements as stated in the A201. The Contractor’s first Application for Payment is 
considered incomplete unless in addition to the requirements described in this Sections 5.1 and the A201, all of the 
following completed items are also included with the Application of Payment: 

.1 Performance and Payment Bonds, if required; 

.2 Certificate of Insurance, as required (Furnish a copy of the entire insurance policy showing coverage limits, 
all inclusions, exclusions, etc. if the Certificate of Insurance contains the following or similar disclaimer 
"THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO 
RIGHTS UPON THE CERTIFICATE HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND 
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OR ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW’; 
.3 CPM Schedule for the Project; and
.4 a completed Schedule of Values for the Project for the Owner’s review and acceptance.

§5.1.11 In addition to the requirements described in this Section 5.1 and the A201, all Applications for Payment shall also
include:

.1 a Schedule of Values updated with all approved Change Order amounts added and deducted, if applicable, 
and 

.2 an updated Construction Schedule (as defined in A201) that shows actual progress of the Work through the 
period covered by the current Application for Payment, and clearly identifying any portion of the Work that 
is behind schedule.  If any portion of Work (or trade work) that is behind schedule, the Contractor shall also 
include with the Application for Payment a schedule recovery plan that includes Extraordinary Measures (as 
defined in the A201) to bring the Work back on schedule in the next thirty (30) days. 

§5.1.12 The Owner shall have the right to withhold sufficient amount from the Application for Payment for unacceptable,
defective, deficient, or non-conforming Work ("Disputed Work") after notifying the Contractor.  The Contractor shall
promptly remedy the Disputed Work.  Owner shall promptly render payment for such Disputed Work after the Contractor
has cured and the Owner has accepted the remedied Disputed Work.

§ 5.2 Final Payment
§ 5.2.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to the
Contractor when

.1 the Contractor has fully performed the Contract except for the Contractor’s responsibility to correct Work as 
provided in the A201, and to satisfy other requirements, if any, which extend beyond final payment; and

.2 a final Certificate for Payment has been issued by the Architect.

§ 5.2.2 The Owner’s final payment to the Contractor shall be made in accordance with Section 5.1.3.

§ 5.2.3 Amounts withheld from the final payment to cover any incomplete work are not considered retainage and shall not
be paid to the Contractor until the work is actually completed and accepted by the Owner.  Such withholdings shall not be
less than 150% of the estimated cost to the complete the Work.

§ 5.2.4 The Owner shall have the right to deduct from the Final Payment due the Contractor all costs, including additional
fees paid to Owner’s consultants, which the Owner incurred as result of and attributed to Contractor’s failure to fully
complete and/or closeout the Project within sixty (60) days following Substantial Completion.

§ 5.3 Interest
Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated below:
(Paragraph deleted)
Unless otherwise required by law, Zero percent (0%).

ARTICLE 6   DISPUTE RESOLUTION
§ 6.1 Initial Decision Maker
The Architect will serve as the Initial Decision Maker pursuant to the A201, unless the parties appoint below another
individual, not a party to this Agreement, to serve as the Initial Decision Maker.
(Paragraphs deleted)

§ 6.2 Binding Dispute Resolution
(Paragraphs deleted)
§ 6.2.1 Pre-Mediation. Owner and Contractor agree that they shall first submit any and all unsettled claims, counterclaims,
disputes and other matters in question between them arising out of or relating to the Agreement or the breach thereof
("disputes"), to resolution by the Senior Officers of the Owner and Contractor prior to either of them initiating against the
other a demand for mediation, arbitration or litigation as mutually agreed to by Owner and Contractor, unless delay in
initiating mediation or arbitration would irrevocably prejudice one of the parties.  (The term "Senior Officer" shall mean
with respect to the Owner and Contractor, the respective party’s chief executive officer, president, managing partner,
partner, chief financial officer, or chief operating officer.)  Requirements that a demand for mediation and/or arbitration
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must be filed within a reasonable time shall be suspended with respect to a dispute timely submitted to resolution by 
Senior Officers within that same applicable time limit and shall remain suspended until ten (10) days after the termination 
of Senior Officer dispute resolution.  

§ 6.2.1.1 For any Claim subject to, but not resolved by, mediation pursuant to the A201, the method of binding dispute
resolution shall be as follows:
(Check the appropriate box.)

[  X  ] Arbitration pursuant to the A201

[    ] Litigation in a court in accordance with Sections 5.2 and 5.2.5

[    ] Other (Specify) 

If the Owner and Contractor do not select a method of binding dispute resolution, or do not subsequently agree in writing 
to a binding dispute resolution method other than litigation, Claims will be resolved by litigation in a court of competent 
jurisdiction.

§ 6.2.2 Waiver of Jury Trial.  OWNER AND CONTRACTOR ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY
JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED. EACH PARTY, AFTER CONSULTING
(OR HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF THEIR CHOICE, KNOWINGLY
AND VOLUNTARILY, AND FOR THEIR MUTUAL BENEFIT, WAIVES ANY RIGHT TO TRIAL BY JURY IN
THE EVENT OF LITIGATION REGARDING THE PERFORMANCE OR ENFORCEMENT OF, OR IN ANY WAY
RELATED TO, THE AGREEMENT, THE CONTRACT DOCUMENTS, THE PERFORMANCE OF THE WORK, OR
THE PROJECT.

§ 6.2.3 The Owner reserves the right in its discretion, to require consolidation or joinder of any arbitration arising out of, or
relating to this Agreement with another arbitration involving a person or entity not a party to this Agreement, in the event
the Owner believes such consolidation or joinder is necessary in order to resolve a dispute or avoid duplication of time,
expense or effort.

§ 6.2.4 With the exception of matters solely dealing with this Agreement, in the event the Owner is involved in a dispute
which is not subject to arbitration involving a person or entity not a party to this Agreement, the arbitration provision of
this article shall be deemed to be void and non-existent in the event Owner, in its discretion, determines the Contractor
should become a party to that dispute by joinder or otherwise.

§ 6.2.5 In the event the parties resort to a court, and to the extent permitted by law, the parties hereby:
.1 Irrevocably consent and submit to the jurisdiction of any Federal, state, county, or municipal court sitting in 

the State of Michigan, County of Oakland, in respect to any action or proceeding brought therein concerning 
any matters arising out of or in any way relating to this Agreement; 

.2 Expressly waive any rights pursuant to the laws of any other jurisdiction by virtue of which exclusive 
jurisdiction of the courts of any other jurisdiction might be claimed; 

.3 Irrevocably waive all objections as to venue and any and all rights it may have to seek a change of venue 
with respect to any such action or proceeding; and

.4 Agree that any final judgment rendered in any such action or proceeding shall be conclusive and may be 
entered in any other jurisdiction by suit on the judgment or in any other manner provided by law and 
expressly consent to the affirmation of the validity of any such judgment by the courts of any other 
jurisdiction so as to permit execution thereon.

§6.2.6 Unless precluded by law of the state where the Project is located, this Agreement shall be governed by the laws of
the State of Michigan without regard to any conflict of law principles.

ARTICLE 7   TERMINATION OR SUSPENSION
§ 7.1 The Contract may be terminated by the Owner or the Contractor as provided in the A201.

(Paragraphs deleted)
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§ 7.2 The Work may be suspended by the Owner as provided in the A201.

ARTICLE 8   MISCELLANEOUS PROVISIONS
§ 8.1 Where reference is made in this Agreement to a provision of the A201 or another Contract Document, the reference
refers to that provision as amended or supplemented by other provisions of the Contract Documents.

§ 8.2 The Owner’s Designated Representative.
The Owner identifies the following individual as its Owner’s Designated Representative.  The Owner may change its
Designated Representative upon written notice to the Architect; and the Owner may modify the scope of authority of its
Designated Representative in like manner.  The Owner and/or the Owner’s Designated Representative have the sole right
to make decisions in matters regarding the Project. The Owner’s Designated Representative for this Project is:
(Name, address, email address, and other information)
Carrie Laird, Parks and Recreation Manager
City of Birmingham
851 S. Eton
Birmingham, Michigan 48009

§ 8.2.1 The Owner’s Representative Consultant.  The Owner has engaged Plante & Moran Cresa, L.L.C. ("PMC") as an
Owner’s Representative Consultant and on the Project.  The Contractor shall keep the Owner and PMC informed in
matters regarding the Project. Unless otherwise provided in this Agreement specifically authorized by the Owner, PMC is
not authorized to commit the Owner in matters regarding the Work, regarding changes in the Work, Construction
Schedule, or grant approval on behalf of the Owner.  The Owner’s Representative Consultant for this Project is:
(Name, address, email address, and other information)
Robert Stempien, Sr. Vice President
Plante & Moran Cresa, L.L.C
3000 Town Center; Suite 100
Southfield, MI 48075
Robert.stempien@plantemoran.com; (248) 603-5252

§ 8.3 The Contractor’s representative:
(Name, address, email address, and other information)
Charles E Gleeson II
C.E. Gleeson Constructors, Inc.
Troy, Michigan  48083
gleeson@gleesonconstructors.com; (586) 556-7000

§ 8.4 Neither the Owner’s Representative Consultant nor the Contractor’s representative shall be changed without ten
(10) days’ prior notice to the other party.

§ 8.5 Insurance and Bonds
§ 8.5.1 The Contractor shall purchase and maintain insurance and provide bonds as set forth in Article 11 of the A201, as
amended for the Project and in the limits set forth below:

Type of insurance Limit of liability ($0.00)
Workers’ Compensation 

Employer’s Liability:
Bodily Injury by Accident:
Bodily Injury by Disease, Policy Limit
Bodily Injury by Disease, Each Employee

General Liability:
Each Occurrence (Bodily Injury and Property Damage)
Personal & Advertising Injury
Medical Payments Coverage
Fire Damage Liability

Statutory

$1,000,000.
$1,000,000.
$1,000,000.

$1,000,000.
$1,000,000.
$5,000.
$100,000.
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General Aggregate
Products & Completed Operations Aggregate

Excess Umbrella Liability:
Each Occurrence
General Aggregate

Automobile Liability:
a. Bodily Injury:  Each Person

 Each Accident
b. Property Damage:   Each Accident

or
c. Combined Single Limit – Each Accident

(Bodily Injury and Property Damage)

Pollution Liability
Each Pollution Event
Policy Aggregate 

$2,000,000.
$2,000,000.

$2,000,000.
$2,000,000.

$1,000,000.
$1,000,000.
$1,000,000.

$2,000,000.

$1,000,000.
$2,000,000.

(Paragraph deleted)
§ 8.5.2 Insurance coverage and surety bond required under the Agreement shall be written with insurance and surety
carriers authorized to do business in the state of Michigan. Insurance coverage and surety bonds shall be in a form and
provided by an insurer acceptable to the Owner with an A.M. Best rating of A, XII or better and shall name the Owner and
their respective directors, officers and employees, the Architect, Owner’s Representative Consultant, Owner’s
consultants, and all applicable Construction Team members as an "additional insured".  Unless the Owner agrees to an
exception in writing due to a lack of commercially available compliant policies, the Contractor shall provide insurance
which includes the following terms and conditions:

.1 General Liability
• Owner, its consultants and their respective directors, officers and employees shall be additional

insureds for operations per ISO CG 20 10 10 01, or its equivalent.
• Owner, its consultants and their respective directors, officers and employees shall be additional

insureds for completed operations per ISO CG 20 37 10 01, or its equivalent.
• Contractor shall have its insurer amend the policy to provide that Contractor’s general liability shall

be primary and without contribution from each additional insured’s insurance policies.
• Contractor and its insurers shall provide a Waiver of Subrogation as to each additional insured.
• Completed operations insurance and additional insured status shall be maintained for a period of no

less than three (3) years after final completion of the work under this Agreement.
.2 Umbrella / Excess Liability

• Owner, its consultants and their respective directors, officers and employees shall be additional
insureds for operations.

• Owner, its consultants and their respective directors, officers and employees shall be additional
insureds for completed operations.

• Contractor and its insurers shall provide a Waiver of Subrogation as to each additional insured.
• Completed operations insurance and additional insured status shall be maintained for a period of no

less than three (3) years after final completion of the work under this Agreement.
.3 Automobile Liability

• Insurance shall apply to all owned, non-owned, hired and borrowed vehicles.
• Owner, its consultants and their respective directors, officers and employees shall be additional

insureds.
• Contractor and its insurers shall provide a Waiver of Subrogation as to each additional insured.

.4 Pollution Liability
• Contractor shall notify Owner of any material impairment of limits available under the policy.

.5 Additional Requirements.  Contractor shall require all contractors, subcontractors and/or their agents to 
maintain the insurance requirements set forth between Owner and Contractor 

• Pollution liability is not required unless Contractor, Subcontractor or engineer/consultant provides
services related to environmental, including, but not limited to, asbestos, lead, or mold remediation.
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§ 8.5.3 The Contractor shall furnish bonds covering faithful performance of the Contract and payment of obligations
arising thereunder. Bonds may be obtained through the Contractor’s usual source, and the cost thereof shall be included in
the Cost of the Work. The amount of each bond shall be equal to one hundred percent (100%) of the Contract Sum.  The
Contractor shall deliver the required bonds to the Owner upon execution of the Agreement and updates and amendments
to the bonds as required by the Owner during the Project’s Construction.  The Contractor shall only subcontract with
Subcontractors that are trustworthy, financially able, and have a track record in successfully completing trade works of
similar size and complexity.

§ 8.5.4 Contractor shall require all contractors, subcontractors and/or their agents to name the Owner and their respective
directors, officers and employees, the Architect, Owner’s Representative Consultant, Owner’s consultants, and all
applicable Construction Team members as an "additional insured" as forth in insurance requirements between Owner and 
Contractor.

§ 8.6
(Paragraphs deleted)
NOT USED

§ 8.7 Other Provisions.
§ 8.7.1 In the event of any conflict, inconsistency, or ambiguity between this Agreement and the A201, as amended for this
Project, the terms that requires a higher standard of performance by the Contractor shall prevail.

§ 8.7.2 The Contractor shall inspect the Work as it is being performed until final completion and acceptance of the Project
by the Owner to assure that the Work performed and the materials furnished are in accordance with the Contract
Documents and that Work on the Project is progressing on schedule.  In the event that the quality control testing should
indicate that the Work, as installed, does not meet the requirements of this Project, the Architect shall determine the extent
of the Work that does not meet the requirements and the Contractor shall take appropriate corrective action, and advise the
Owner of the corrective action.

§ 8.7.3 The Contractor shall provide daily full-time, on-site field supervision during the entire Construction Phase.  The
Contractor agrees to assign the following listed Project Team members, as listed in their respective capacities to the
Project:
Staff Name Assignment Contact Information – Mobile Phone & e-Mail
Brad Baker, Operations Project Manager (248) 647-5500; baker@gleesonconsturctors.com
James Hayes, Senior Project Manager (248) 918-5874; hayes@gleesonconstructors.com
Scott Mead, Project Superintendent (248) 647-5500; mead@gleesonconstructors.com
Kimberly Jacob, Project Engineer (248) 647-5500; jacob@gleesonconstructors.com

The services of the Contractor are deemed to be personal in nature as to these key team members and that the continuity in 
the Project’s team is valuable to the Owner and that damages due to the disruption to the continuity of the Project Team is 
extremely difficult if not impossible to ascertain.  The Contractor shall promptly notify the Owner if the services of any 
one of the listed Project Team members become unavailable due to circumstances beyond the Contractor’s control – e.g., 
extended illness or disability, death, or termination of employment, etc.  The Owner shall have the right to interview and 
select alternate Project Team member(s) employed by the Contractor to replace the unavailable Project Team member.  
The Contractor shall agree to provide the services of the alternate Project Team member(s) selected by Owner without 
additional compensation or time for any such substitution(s) of the Project Team members.  

§ 8.7.4 As part of Basic Services, the Contractor shall conduct a post-occupancy audit eleven (11) months following the
Date of Substantial Completion and thereafter provide call-back services for a period of twenty three (23) months.

§ 8.7.5 NOT USED

§ 8.7.6 Notwithstanding anything regarding Hazardous Materials provided in the A201, the Contractor acknowledges and
fully understands that the scope of this Work includes the proper removal and proper disposal of all Hazardous Materials,
including but not limited to any construction debris containing asbestos, PCBs, etc., as required by Applicable Laws.
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§ 8.7.7 Assignment.
The Owner and Contractor respectively bind themselves, their partners, successors, assigns and legal representatives to
the other party hereto and to partners, successors, assigns and legal representatives of such other party in respect to
covenants, agreements, and obligations contained in the Contract Documents. Except as provided in the A201, neither
party shall assign the Contract in whole or in part without written consent of the other. If either party attempts to make
such an assignment without such consent, that party shall nevertheless remain legally responsible for all obligations under
the Contract.

§8.7.8 Public Projects
§ 8.7.8.1 NOT USED

§ 8.7.8.2 The Owner, being a public body, shall render required decisions within a reasonable time after being requested to
do so by the Contractor.  The Contractor, assisted by the Architect, shall prepare and submit all recommendations for
which approval is required by Owner as soon as reasonably possible unless another schedule is agreed to by the Owner, in
writing.  The Contractor shall not cause unreasonable delays in the orderly progress of Work.

§ 8.7.8.3 Government Immunity. Notwithstanding any provisions within the Contract Documents, no provisions shall be
deemed a waiver of any immunity granted the Owner, being a governmental unit.

§ 8.7.9 NOT USED

§8.7.10 The Contractor shall notify the Owner in the event of a potential or actual: (a) material change in ownership of the
Contractor; (b) intent to dissolve; or (c) intent to otherwise cease active participation in the Project’s local marketplace
(collectively a "Material Change in Circumstances").  A Material Change in Circumstances shall include any other change
that could reasonably give rise to concern on behalf of the Owner regarding the Contractor’s ability or willingness to
fulfill any of its obligations under this Agreement.  In the event of a Material Change in Circumstances, the Contractor
shall provide any reasonable assurance or guarantee requested by Owner.  Owner shall have the right to terminate this
Agreement for cause in the event of a Material Change in Circumstances.

§8.7.11 The Contractor represents and warrants the following to the Owner (in addition to any other representations and
warranties contained in the Contract Documents), as inducement to the Owner to execute this Agreement, which
representations and warranties shall survive the execution and delivery of this Agreement, any termination of this
Agreement and the final completion of the Work:

.1 that it, and its subcontractors, are financially solvent, able to pay all debts as they mature, and possess 
sufficient working capital to complete the Work and perform all obligations hereunder;

.2 that it is able to furnish the plant, tools, materials, supplies, equipment, and labor required to complete the 
Work and perform its obligations hereunder;

.3 that it is authorized to do business in the State of Michigan and properly licensed by all necessary 
governmental and public and quasi-public authorities having jurisdiction over it and over the Work and the 
Project;

.4 that its execution of this Agreement and its performance thereof is within its duly authorized powers;

.5 that its duly authorized representative has visited the site of the Project, become familiar with the local and 
special conditions under which the Work is to be performed, and correlated its observations with the 
requirements of the Contract Documents; and

.6 that it possess a high level of experience and expertise in the business administration, construction, 
construction management, and superintendence of projects of the size, complexity, and nature of this 
Project, and that it will perform the Work with the care, skill, and diligence of such a contractor.    

§ 8.7.12 Protected Health Information – NOT USED

§ 8.7.13 The Owner and Contractor acknowledge and agree that each have participated fully in the negotiation and
preparation of this Agreement and that this Agreement shall not be more strictly construed against either party.

§ 8.7.14 The invalidity of any provision of the Agreement shall not invalidate the Agreement or its remaining provisions.
If it is determined that any provision of the Agreement violates any law, or is otherwise invalid or unenforceable, then that
provision shall be revised to the extent necessary to make that provision legal and enforceable. In such case the
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Agreement shall be construed, to the fullest extent permitted by law, to give effect to the parties’ intentions and purposes 
in executing the Agreement.

§ 8.8 INDEPENDENT CONTRACTOR.  This Agreement shall not render Contractor or any of its personnel an employee,
partner, agent, or joint venturer with Owner for any purpose.  Contractor is, and will remain, an independent contractor in
its relationship to the Owner.  The Owner shall not be responsible for withholding taxes with respect to the compensation
of the Contractor.  The Contractor shall have no claim against the Owner hereunder or otherwise for vacation pay, sick
leave, retirement benefits, social security, worker’s compensation, health or disability benefits, unemployment insurance
benefits, or employee benefits of any kind.

ARTICLE 9   ENUMERATION OF CONTRACT DOCUMENTS
§ 9.1 This Agreement represents the entire and integrated agreement between the Owner and the Contractor and
supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement may be amended
only by written instrument signed by both the Owner and Contractor.  This Agreement is comprised of the following
documents identified below:

.1 AIA Document A101™–2017, Standard Form of Agreement Between Owner and Contractor, as modified 
for the Project;

.2 AIA Document A201™–2007, General Conditions of the Contract for Construction, as modified for the 
Project;

.3 All Drawings, issued for construction including (but not necessarily limited to) the attached Drawings 
Index attached hereto as Exhibit G, complete Drawings Set as issued by the Andrus Architecture dated 
March 10, 2021 is attached hereto in full by reference.

(Paragraph deleted)
.4 All Specifications including (but not necessarily limited to) the attached Table of Contents attached hereto 

as Exhibit G, complete Project Manual as issued by the Andrus Architecture dated March 10, 2021 
consisting of 778 pages is attached hereto in full by reference.

.5 Addenda, if any:

Number Date
Addendum No. 1 March 17, 2021 
Addendum No. 2 March 22, 2021 
Addendum No. 3 March 24,2021

(Paragraphs deleted)
Portions of Addenda relating to bidding or proposal requirements are not part of the Contract Documents 
unless the bidding or proposal requirements are also enumerated in this Article 9.

.6 Other Exhibits:
(Check all boxes that apply and include appropriate information identifying the exhibit where required.)

[    ] AIA Document E204™–2017, Sustainable Projects Exhibit, dated as indicated below:
(Insert the date of the E204-2017 incorporated into this Agreement.)

[    ] The Sustainability Plan:

Title Date Pages

[    ] Supplementary and other Conditions of the Contract:

Document Title Date Pages

.7 Other documents, if any, listed below:
(List here any additional documents that are intended to form part of the Contract Documents.)
Exhibit A – Schedule of Values 
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Exhibit B – Not Used 
Exhibit C – Not Used 
Exhibit D – List of Subcontractors and Suppliers 
Exhibit E – Project Preliminary Major Milestone Schedule
Exhibit F – Contractor’s Certificate of Insurance and Bonds
Exhibit G – Specifications and Drawings

This Agreement is entered into as of the day and year first written above but shall not be effective unless and until it is 
signed by the Owner and Contractor.  To facilitate execution of this Agreement, the parties may execute this Agreement in 
counterpart and exchange signatures by facsimile transmission or by electronic delivery of a PDF copy of the executed 
Agreement, which facsimile or PDF copy shall be deemed valid and binding.

[signatures on following page]





   Document A201
®

 – 2007
General Conditions of the Contract for Construction
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ADDITIONS AND DELETIONS: 
The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to the 
standard form text is available from 
the author and should be reviewed. A 
vertical line in the left margin of this 
document indicates where the author 
has added necessary information 
and where the author has added to or 
deleted from the original AIA text.

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification.

for the following PROJECT:
(Name and location or address)

City of Birmingham - Ice Sports Arena Renovation/Additions
2300 East Lincoln
Birmingham, Michigan 48009

THE OWNER:
(Name, legal status and address)

City of Birmingham  
851 S. Eton 
Birmingham, Michigan 48009

THE ARCHITECT:
(Name, legal status and address)

Andrus Architecture, Inc.    
11629 Northland Drive NE; Suite 200
Rockford, Michigan 49341  
(616) 863-8850  

THE GENERAL CONTRACTOR (also referred to as the "Contractor"):
(Name, legal status and address)

C.E. Gleeson Constructors, Inc.    
984 Livernois Road
Troy, MI 48083  
Phone: (248) 647-5500
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INDEX
(Topics and numbers in bold are section headings.)
Acceptance of Nonconforming Work
9.6.6, 9.9.3, 12.3
Acceptance of Work
9.6.6, 9.8.2, 9.9.3, 9.10.1, 9.10.3, 12.3
Access to Work
3.16, 6.2.1, 12.1
Accident Prevention
10
Acts and Omissions
3.2, 3.3.2, 3.12.8, 3.18, 4.2.3, 8.3.1, 9.5.1, 10.2.5, 
10.2.8, 13.4.2, 13.7, 14.1, 15.2
Addenda
1.1.1, 3.11.1
Additional Costs, Claims for
3.7.4, 3.7.5, 6.1.1, 7.3.7.5, 10.3, 15.1.4
Additional Inspections and Testing
9.4.2, 9.8.3, 12.2.1, 13.5
Additional Insured
11.1.4
Additional Time, Claims for
3.2.4, 3.7.4, 3.7.5, 3.10.2, 8.3.2, 15.1.5
Administration of the Contract
3.1.3, 4.2, 9.4, 9.5
Advertisement or Invitation to Bid
1.1.1
Aesthetic Effect
4.2.13
Allowances
3.8, 7.3.8
All-risk Insurance
11.3.1, 11.3.1.1
Applications for Payment
4.2.5, 7.3.9, 9.2, 9.3, 9.4, 9.5.1, 9.6.3, 9.7, 9.10, 11.1.3
Approvals
2.1.1, 2.2.2, 2.4, 3.1.3, 3.10.2, 3.12.8, 3.12.9, 3.12.10, 
4.2.7, 9.3.2, 13.5.1
Arbitration
8.3.1, 11.3.10, 13.1.1, 15.3.2, 15.4 
ARCHITECT
4
Architect, Definition of
4.1.1
Architect, Extent of Authority
2.4.1, 3.12.7, 4.1, 4.2, 5.2, 6.3, 7.1.2, 7.3.7, 7.4, 9.2, 
9.3.1, 9.4, 9.5, 9.6.3, 9.8, 9.10.1, 9.10.3, 12.1, 12.2.1, 
13.5.1, 13.5.2, 14.2.2, 14.2.4, 15.1.3, 15.2.1
Architect, Limitations of Authority and Responsibility
2.1.1, 3.12.4, 3.12.8, 3.12.10, 4.1.2, 4.2.1, 4.2.2, 4.2.3, 
4.2.6, 4.2.7, 4.2.10, 4.2.12, 4.2.13, 5.2.1, 7.4, 9.4.2, 
9.5.3, 9.6.4, 15.1.3, 15.2
Architect’s Additional Services and Expenses
2.4.1, 11.3.1.1, 12.2.1, 13.5.2, 13.5.3, 14.2.4
Architect’s Administration of the Contract
3.1.3, 4.2, 3.7.4, 15.2, 9.4.1, 9.5

Architect’s Approvals
2.4.1, 3.1.3, 3.5, 3.10.2, 4.2.7
Architect’s Authority to Reject Work
3.5, 4.2.6, 12.1.2, 12.2.1
Architect’s Copyright
1.1.7, 1.5
Architect’s Decisions
3.7.4, 4.2.6, 4.2.7, 4.2.11, 4.2.12, 4.2.13, 4.2.14, 6.3, 
7.3.7, 7.3.9, 8.1.3, 8.3.1, 9.2, 9.4.1, 9.5, 9.8.4, 9.9.1, 
13.5.2, 15.2, 15.3
Architect’s Inspections
3.7.4, 4.2.2, 4.2.9, 9.4.2, 9.8.3, 9.9.2, 9.10.1, 13.5
Architect’s Instructions
3.2.4, 3.3.1, 4.2.6, 4.2.7, 13.5.2
Architect’s Interpretations
4.2.11, 4.2.12
Architect’s Project Representative
4.2.10
Architect’s Relationship with Contractor
1.1.2, 1.5, 3.1.3, 3.2.2, 3.2.3, 3.2.4, 3.3.1, 3.4.2, 3.5, 
3.7.4, 3.7.5, 3.9.2, 3.9.3, 3.10, 3.11, 3.12, 3.16, 3.18, 
4.1.2, 4.1.3, 4.2, 5.2, 6.2.2, 7, 8.3.1, 9.2, 9.3, 9.4, 9.5, 
9.7, 9.8, 9.9, 10.2.6, 10.3, 11.3.7, 12, 13.4.2, 13.5, 15.2
Architect’s Relationship with Subcontractors
1.1.2, 4.2.3, 4.2.4, 4.2.6, 9.6.3, 9.6.4, 11.3.7
Architect’s Representations
9.4.2, 9.5.1, 9.10.1
Architect’s Site Visits
3.7.4, 4.2.2, 4.2.9, 9.4.2, 9.5.1, 9.9.2, 9.10.1, 13.5
Asbestos
10.3.1
Attorneys’ Fees
3.18.1, 9.10.2, 10.3.3
Award of Separate Contracts
6.1.1, 6.1.2
Award of Subcontracts and Other Contracts for 
Portions of the Work
5.2
Basic Definitions
1.1
Bidding Requirements
1.1.1, 5.2.1, 11.4.1
Binding Dispute Resolution
9.7, 11.3.9, 11.3.10, 13.1.1, 15.2.5, 15.2.6.1, 15.3.1, 
15.3.2, 15.4.1
Boiler and Machinery Insurance
11.3.2
Bonds, Lien
7.3.7.4, 9.10.2, 9.10.3
Bonds, Performance, and Payment
7.3.7.4, 9.6.7, 9.10.3, 11.3.9, 11.4
Building Permit
3.7.1
Capitalization
1.3
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Certificate of Substantial Completion
9.8.3, 9.8.4, 9.8.5
Certificates for Payment
4.2.1, 4.2.5, 4.2.9, 9.3.3, 9.4, 9.5, 9.6.1, 9.6.6, 9.7, 
9.10.1, 9.10.3, 14.1.1.3, 14.2.4, 15.1.3
Certificates of Inspection, Testing or Approval
13.5.4
Certificates of Insurance
9.10.2, 11.1.3
Change Orders
1.1.1, 2.4.1, 3.4.2, 3.7.4, 3.8.2.3, 3.11.1, 3.12.8, 4.2.8, 
5.2.3, 7.1.2, 7.1.3, 7.2, 7.3.2, 7.3.6, 7.3.9, 7.3.10, 8.3.1, 
9.3.1.1, 9.10.3, 10.3.2, 11.3.1.2, 11.3.4, 11.3.9, 12.1.2, 
15.1.3
Change Orders, Definition of
7.2.1
CHANGES IN THE WORK
2.2.1, 3.11, 4.2.8, 7, 7.2.1, 7.3.1, 7.4, 8.3.1, 9.3.1.1, 
11.3.9
Claims, Definition of
15.1.1
CLAIMS AND DISPUTES
3.2.4, 6.1.1, 6.3, 7.3.9, 9.3.3, 9.10.4, 10.3.3, 15, 15.4
Claims and Timely Assertion of Claims
15.4.1
Claims for Additional Cost
3.2.4, 3.7.4, 6.1.1, 7.3.9, 10.3.2, 15.1.4
Claims for Additional Time
3.2.4, 3.7.46.1.1, 8.3.2, 10.3.2, 15.1.5
Concealed or Unknown Conditions, Claims for
3.7.4
Claims for Damages
3.2.4, 3.18, 6.1.1, 8.3.3, 9.5.1, 9.6.7, 10.3.3, 11.1.1, 
11.3.5, 11.3.7, 14.1.3, 14.2.4, 15.1.6
Claims Subject to Arbitration
15.3.1, 15.4.1
Cleaning Up
3.15, 6.3
Commencement of the Work, Conditions Relating to
2.2.1, 3.2.2, 3.4.1, 3.7.1, 3.10.1, 3.12.6, 5.2.1, 5.2.3, 
6.2.2, 8.1.2, 8.2.2, 8.3.1, 11.1, 11.3.1, 11.3.6, 11.4.1, 
15.1.4
Commencement of the Work, Definition of
8.1.2
Communications Facilitating Contract 
Administration
3.9.1, 4.2.4
Completion, Conditions Relating to
3.4.1, 3.11, 3.15, 4.2.2, 4.2.9, 8.2, 9.4.2, 9.8, 9.9.1, 
9.10, 12.2, 13.7, 14.1.2
COMPLETION, PAYMENTS AND
9
Completion, Substantial
4.2.9, 8.1.1, 8.1.3, 8.2.3, 9.4.2, 9.8, 9.9.1, 9.10.3, 12.2, 
13.7

Compliance with Laws
1.6.1, 3.2.3, 3.6, 3.7, 3.12.10, 3.13, 4.1.1, 9.6.4, 10.2.2, 
11.1, 11.3, 13.1, 13.4, 13.5.1, 13.5.2, 13.6, 14.1.1, 
14.2.1.3, 15.2.8, 15.4.2, 15.4.3
Concealed or Unknown Conditions
3.7.4, 4.2.8, 8.3.1, 10.3
Conditions of the Contract
1.1.1, 6.1.1, 6.1.4
Consent, Written
3.4.2, 3.7.4, 3.12.8, 3.14.2, 4.1.2, 9.3.2, 9.8.5, 9.9.1, 
9.10.2, 9.10.3, 11.3.1, 13.2, 13.4.2, 15.4.4.2
Consolidation or Joinder
15.4.4
CONSTRUCTION BY OWNER OR BY 
SEPARATE CONTRACTORS
1.1.4, 6
Construction Change Directive, Definition of
7.3.1
Construction Change Directives
1.1.1, 3.4.2, 3.12.8, 4.2.8, 7.1.1, 7.1.2, 7.1.3, 7.3, 
9.3.1.1
Construction Schedules, Contractor’s
3.10, 3.12.1, 3.12.2, 6.1.3, 15.1.5.2
Contingent Assignment of Subcontracts
5.4, 14.2.2.2
Continuing Contract Performance
15.1.3
Contract, Definition of
1.1.2
CONTRACT, TERMINATION OR 
SUSPENSION OF THE
5.4.1.1, 11.3.9, 14
Contract Administration
3.1.3, 4, 9.4, 9.5
Contract Award and Execution, Conditions Relating 
to
3.7.1, 3.10, 5.2, 6.1, 11.1.3, 11.3.6, 11.4.1
Contract Documents, Copies Furnished and Use of
1.5.2, 2.2.5, 5.3
Contract Documents, Definition of
1.1.1
Contract Sum
3.7.4, 3.8, 5.2.3, 7.2, 7.3, 7.4, 9.1, 9.4.2, 9.5.1.4, 9.6.7, 
9.7, 10.3.2, 11.3.1, 14.2.4, 14.3.2, 15.1.4, 15.2.5
Contract Sum, Definition of
9.1
Construction Time
3.7.4, 3.7.5, 3.10.2, 5.2.3, 7.2.1.3, 7.3.1, 7.3.5, 7.4, 
8.1.1, 8.2.1, 8.3.1, 9.5.1, 9.7, 10.3.2, 12.1.1, 14.3.2, 
15.1.5.1, 15.2.5
Contract Time, Definition of
8.1.1
CONTRACTOR
3
Contractor, Definition of
3.1, 6.1.2
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Contractor’s Construction Schedules
3.10, 3.12.1, 3.12.2, 6.1.3, 15.1.5.2
Contractor’s Employees
3.3.2, 3.4.3, 3.8.1, 3.9, 3.18.2, 4.2.3, 4.2.6, 10.2, 10.3, 
11.1.1, 11.3.7, 14.1, 14.2.1.1
Contractor’s Liability Insurance
11.1
Contractor’s Relationship with Separate Contractors 
and Owner’s Forces
3.12.5, 3.14.2, 4.2.4, 6, 11.3.7, 12.1.2, 12.2.4
Contractor’s Relationship with Subcontractors
1.2.2, 3.3.2, 3.18.1, 3.18.2, 5, 9.6.2, 9.6.7, 9.10.2, 
11.3.1.2, 11.3.7, 11.3.8
Contractor’s Relationship with the Architect
1.1.2, 1.5, 3.1.3, 3.2.2, 3.2.3, 3.2.4, 3.3.1, 3.4.2, 3.5, 
3.7.4, 3.10, 3.11, 3.12, 3.16, 3.18, 4.1.3, 4.2, 5.2, 6.2.2, 
7, 8.3.1, 9.2, 9.3, 9.4, 9.5, 9.7, 9.8, 9.9, 10.2.6, 10.3, 
11.3.7, 12, 13.5, 15.1.2, 15.2.1
Contractor’s Representations
3.2.1, 3.2.2, 3.5, 3.12.6, 6.2.2, 8.2.1, 9.3.3, 9.8.2
Contractor’s Responsibility for Those Performing the 
Work
3.3.2, 3.18, 5.3.1, 6.1.3, 6.2, 9.5.1, 10.2.8
Contractor’s Review of Contract Documents
3.2
Contractor’s Right to Stop the Work
9.7
Contractor’s Right to Terminate the Contract
14.1, 15.1.6
Contractor’s submittals
3.10, 3.11, 3.12.4, 4.2.7, 5.2.1, 5.2.3, 9.2, 9.3, 9.8.2, 
9.8.3, 9.9.1, 9.10.2, 9.10.3, 11.1.3, 11.4.2
Contractor’s Superintendent
3.9, 10.2.6
Contractor’s Supervision and Construction 
Procedures
1.2.2, 3.3, 3.4, 3.12.10, 4.2.2, 4.2.7, 6.1.3, 6.2.4, 7.1.3, 
7.3.5, 7.3.7, 8.2, 10, 12, 14, 15.1.3
Contractual Liability Insurance
11.1.1.8, 11.2
Coordination and Correlation
1.2, 3.2.1, 3.3.1, 3.10, 3.12.6, 6.1.3, 6.2.1
Copies Furnished of Drawings and Specifications
1.5, 2.2.5, 3.11
Copyrights
1.5, 3.17
Correction of Work
2.3, 2.4, 3.7.3, 9.4.2, 9.8.2, 9.8.3, 9.9.1, 12.1.2, 12.2
Correlation and Intent of the Contract Documents
1.2
Cost, Definition of
7.3.7
Costs
2.4.1, 3.2.4, 3.7.3, 3.8.2, 3.15.2, 5.4.2, 6.1.1, 6.2.3, 
7.3.3.3, 7.3.7, 7.3.8, 7.3.9, 9.10.2, 10.3.2, 10.3.6, 11.3, 
12.1.2, 12.2.1, 12.2.4, 13.5, 14

Cutting and Patching
3.14, 6.2.5 
Damage to Construction of Owner or Separate 
Contractors
3.14.2, 6.2.4, 10.2.1.2, 10.2.5, 10.4, 11.1.1, 11.3, 
12.2.4
Damage to Person or Property
10.2.11
Damage to the Work
3.14.2, 9.9.1, 10.2.1.2, 10.2.5, 10.4.1, 11.3.1, 12.2.4
Damages, Claims for
3.2.4, 3.18, 6.1.1, 8.3.3, 9.5.1, 9.6.7, 10.3.3, 11.1.1, 
11.3.5, 11.3.7, 14.1.3, 14.2.4, 15.1.6
Damages for Delay
6.1.1, 8.3.3, 9.5.1.6, 9.7, 10.3.2
Date of Commencement of the Work, Definition of
8.1.2
Date of Substantial Completion, Definition of
8.1.3
Day, Definition of
8.1.4
Decisions of the Architect
3.7.4, 4.2.6, 4.2.7, 4.2.11, 4.2.12, 4.2.13, 15.2, 6.3, 
7.3.7, 7.3.9, 8.1.3, 8.3.1, 9.2, 9.4, 9.5.1, 9.8.4, 9.9.1, 
13.5.2, 14.2.2, 14.2.4, 15.1, 15.2
Decisions to Withhold Certification
9.4.1, 9.5, 9.7, 14.1.1.3
Defective or Nonconforming Work ("Disputed 
Work"), Acceptance, Rejection and Correction of
2.3.1, 2.4.1, 3.5, 4.2.6, 6.2.5, 9.5.1, 9.5.2, 9.6.6, 9.8.2, 
9.9.3, 9.10.4, 12.2.1
Definitions
1.1, 2.1.1, 3.1.1, 3.5, 3.12.1, 3.12.2, 3.12.3, 4.1.1, 
15.1.1, 5.1, 6.1.2, 7.2.1, 7.3.1, 8.1, 9.1, 9.8.1
Delays and Extensions of Time
3.2, 3.7.4, 5.2.3, 7.2.1, 7.3.1, 7.4, 8.3, 9.5.1, 9.7, 
10.3.2, 10.4.1, 14.3.2, 15.1.5, 15.2.5
Disputes
6.3, 7.3.9, 15.1, 15.2
Documents and Samples at the Site
3.11
Drawings, Definition of
1.1.5
Drawings and Specifications, Use and Ownership of
3.11
Effective Date of Insurance
8.2.2, 11.1.2
Emergencies
10.4, 14.1.1.2, 15.1.4
Employees, Contractor’s
3.3.2, 3.4.3, 3.8.1, 3.9, 3.18.2, 4.2.3, 4.2.6, 10.2, 
10.3.3, 11.1.1, 11.3.7, 14.1, 14.2.1.1
Equipment, Labor, Materials or
1.1.3, 1.1.6, 3.4, 3.5, 3.8.2, 3.8.3, 3.12, 3.13.1, 3.15.1, 
4.2.6, 4.2.7, 5.2.1, 6.2.1, 7.3.7, 9.3.2, 9.3.3, 9.5.1.3, 
9.10.2, 10.2.1, 10.2.4, 14.2.1.1, 14.2.1.2
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Execution and Progress of the Work
1.1.3, 1.2.1, 1.2.2, 2.2.3, 2.2.5, 3.1, 3.3.1, 3.4.1, 3.5, 
3.7.1, 3.10.1, 3.12, 3.14, 4.2, 6.2.2, 7.1.3, 7.3.5, 8.2, 
9.5.1, 9.9.1, 10.2, 10.3, 12.2, 14.2, 14.3.1, 15.1.3
Extensions of Time
3.2.4, 3.7.4, 5.2.3, 7.2.1, 7.3, 7.4, 9.5.1, 9.7, 10.3.2, 
10.4.1, 14.3, 15.1.5, 15.2.5
Failure of Payment
9.5.1.3, 9.7, 9.10.2, 13.6, 14.1.1.3, 14.2.1.2
Faulty Work
(See Defective or Nonconforming Work)
Final Completion and Final Payment
4.2.1, 4.2.9, 9.8.2, 9.10, 11.1.2, 11.1.3, 11.3.1, 11.3.5, 
12.3.1, 14.2.4, 14.4.3
Financial Arrangements, Owner’s
2.2.1, 13.2.2, 14.1.1.4
Fire and Extended Coverage Insurance
11.3.1.1
GENERAL PROVISIONS
1
Governing Law
13.1
Guarantees (See Warranty)
Hazardous Materials
10.2.4, 10.3
Identification of Subcontractors and Suppliers
5.2.1
Indemnification
3.17, 3.18, 9.10.2, 10.3.3, 10.3.5, 10.3.6, 11.3.1.2, 
11.3.7
Information and Services Required of the Owner
2.1.2, 2.2, 3.2.2, 3.12.4, 3.12.10, 6.1.3, 6.1.4, 6.2.5, 
9.6.1, 9.6.4, 9.9.2, 9.10.3, 10.3.3, 11.2, 11.4, 13.5.1, 
13.5.2, 14.1.1.4, 14.1.4, 15.1.3
Initial Decision
15.2
Initial Decision Maker, Definition of
1.1.8
Initial Decision Maker, Decisions
14.2.2, 14.2.4, 15.2.1, 15.2.2, 15.2.3, 15.2.4, 15.2.5
Initial Decision Maker, Extent of Authority
14.2.2, 14.2.4, 15.1.3, 15.2.1, 15.2.2, 15.2.3, 15.2.4, 
15.2.5
Injury or Damage to Person or Property
10.2.8, 10.4.1
Inspections
3.1.3, 3.3.3, 3.7.1, 4.2.2, 4.2.6, 4.2.9, 9.4.2, 9.8.3, 
9.9.2, 9.10.1, 12.2.1, 13.5
Instructions to Bidders
1.1.1
Instructions to the Contractor
3.2.4, 3.3.1, 3.8.1, 5.2.1, 7, 8.2.2, 12, 13.5.2
Instruments of Service, Definition of
1.1.7
Insurance
3.18.1, 6.1.1, 7.3.7, 9.3.2, 9.8.4, 9.9.1, 9.10.2, 11

Insurance, Boiler and Machinery
11.3.2
Insurance, Contractor’s Liability
11.1
Insurance, Effective Date of
8.2.2, 11.1.2
Insurance, Loss of Use
11.3.3
Insurance, Owner’s Liability
11.2
Insurance, Property
10.2.5, 11.3
Insurance, Stored Materials
9.3.2
INSURANCE AND BONDS
11
Insurance Companies, Consent to Partial Occupancy
9.9.1
Intent of the Contract Documents
1.2.1, 4.2.7, 4.2.12, 4.2.13, 7.4
Interest
13.6
Interpretation
1.2.3, 1.4, 4.1.1, 5.1, 6.1.2, 15.1.1
Interpretations, Written
4.2.11, 4.2.12, 15.1.4
Judgment on Final Award
15.4.2
Labor and Materials, Equipment
1.1.3, 1.1.6, 3.4, 3.5, 3.8.2, 3.8.3, 3.12, 3.13, 3.15.1, 
4.2.6, 4.2.7, 5.2.1, 6.2.1, 7.3.7, 9.3.2, 9.3.3, 9.5.1.3, 
9.10.2, 10.2.1, 10.2.4, 14.2.1.1, 14.2.1.2
Labor Disputes
8.3.1
Laws and Regulations
1.5, 3.2.3, 3.6, 3.7, 3.12.10, 3.13.1, 4.1.1, 9.6.4, 9.9.1, 
10.2.2, 11.1.1, 11.3, 13.1.1, 13.4, 13.5.1, 13.5.2, 
13.6.1, 14, 15.2.8, 15.4
Liens
2.1.2, 9.3.3, 9.10.2, 9.10.4, 15.2.8
Limitations, Statutes of
12.2.5, 13.7, 15.4.1.1
Limitations of Liability
2.3.1, 3.2.2, 3.5, 3.12.10, 3.17, 3.18.1, 4.2.6, 4.2.7, 
4.2.12, 6.2.2, 9.4.2, 9.6.4, 9.6.7, 10.2.5, 10.3.3, 11.1.2, 
11.2, 11.3.7, 12.2.5, 13.4.2
Limitations of Time
2.1.2, 2.2, 2.4, 3.2.2, 3.10, 3.11, 3.12.5, 3.15.1, 4.2.7, 
5.2, 5.3.1, 5.4.1, 6.2.4, 7.3, 7.4, 8.2, 9.2, 9.3.1, 9.3.3, 
9.4.1, 9.5, 9.6, 9.7, 9.8, 9.9, 9.10, 11.1.3, 11.3.1.5, 
11.3.6, 11.3.10, 12.2, 13.5, 13.7, 14, 15
Loss of Use Insurance
11.3.3
Material Suppliers
1.5, 3.12.1, 4.2.4, 4.2.6, 5.2.1, 9.3, 9.4.2, 9.6, 9.10.5
Materials, Hazardous
10.2.4, 10.3
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Materials, Labor, Equipment and
1.1.3, 1.1.6, 1.5.1, 3.4.1, 3.5, 3.8.2, 3.8.3, 3.12, 3.13.1, 
3.15.1, 4.2.6, 4.2.7, 5.2.1, 6.2.1, 7.3.7, 9.3.2, 9.3.3, 
9.5.1.3, 9.10.2, 10.2.1.2, 10.2.4, 14.2.1.1, 14.2.1.2
Means, Methods, Techniques, Sequences and 
Procedures of Construction
3.3.1, 3.12.10, 4.2.2, 4.2.7, 9.4.2
Mechanic’s Lien
2.1.2, 15.2.8
Mediation
8.3.1, 10.3.5, 10.3.6, 15.2.1, 15.2.5, 15.2.6, 15.3, 
15.4.1
Minor Changes in the Work
1.1.1, 3.12.8, 4.2.8, 7.1, 7.4
MISCELLANEOUS PROVISIONS
13
Modifications, Definition of
1.1.1
Modifications to the Contract
1.1.1, 1.1.2, 3.11, 4.1.2, 4.2.1, 5.2.3, 7, 8.3.1, 9.7, 
10.3.2, 11.3.1
Mutual Responsibility
6.2
Nonconforming Work, Acceptance of
9.6.6, 9.9.3, 12.3
Nonconforming Work, Rejection and Correction of
2.3.1, 2.4.1, 3.5, 4.2.6, 6.2.4, 9.5.1, 9.8.2, 9.9.3, 9.10.4, 
12.2.1
Notice
2.2.1, 2.3.1, 2.4.1, 3.2.4, 3.3.1, 3.7.2, 3.12.9, 5.2.1, 9.7, 
9.10, 10.2.2, 11.1.3, 12.2.2.1, 13.3, 13.5.1, 13.5.2, 
14.1, 14.2, 15.2.8, 15.4.1
Notice, Written
2.3.1, 2.4.1, 3.3.1, 3.9.2, 3.12.9, 3.12.10, 5.2.1, 9.7, 
9.10, 10.2.2, 10.3, 11.1.3, 11.3.6, 12.2.2.1, 13.3, 14, 
15.2.8, 15.4.1
Notice of Claims
3.7.4, 10.2.8, 15.1.2, 15.4
Notice of Testing and Inspections
13.5.1, 13.5.2
Observations, Contractor’s
3.2, 3.7.4
Occupancy
2.2.2, 9.6.6, 9.8, 11.3.1.5
Orders, Written
1.1.1, 2.3, 3.9.2, 7, 8.2.2, 11.3.9, 12.1, 12.2.2.1, 13.5.2, 
14.3.1
OWNER
2
Owner, Definition of
2.1.1
Owner, Information and Services Required of the
2.1.2, 2.2, 3.2.2, 3.12.10, 6.1.3, 6.1.4, 6.2.5, 9.3.2, 
9.6.1, 9.6.4, 9.9.2, 9.10.3, 10.3.3, 11.2, 11.3, 13.5.1, 
13.5.2, 14.1.1.4, 14.1.4, 15.1.3

Owner’s Authority
1.5, 2.1.1, 2.3.1, 2.4.1, 3.4.2, 3.8.1, 3.12.10, 3.14.2, 
4.1.2, 4.1.3, 4.2.4, 4.2.9, 5.2.1, 5.2.4, 5.4.1, 6.1, 6.3, 
7.2.1, 7.3.1, 8.2.2, 8.3.1, 9.3.1, 9.3.2, 9.5.1, 9.6.4, 
9.9.1, 9.10.2, 10.3.2, 11.1.3, 11.3.3, 11.3.10, 12.2.2, 
12.3.1, 13.2.2, 14.3, 14.4, 15.2.7
Owner’s Financial Capability
2.2.1, 13.2.2, 14.1.1.4
Owner’s Liability Insurance
11.2
Owner’s Relationship with Subcontractors
1.1.2, 5.2, 5.3, 5.4, 9.6.4, 9.10.2, 14.2.2
Owner’s Right to Carry Out the Work
2.4, 14.2.2
Owner’s Right to Clean Up
6.3
Owner’s Right to Perform Construction and to 
Award Separate Contracts
6.1
Owner’s Right to Stop the Work
2.3
Owner’s Right to Suspend the Work
14.3
Owner’s Right to Terminate the Contract
14.2
Ownership and Use of Drawings, Specifications 
and Other Instruments of Service
1.1.1, 1.1.6, 1.1.7, 1.5, 2.2.5, 3.2.2, 3.11.1, 3.17, 
4.2.12, 5.3.1
Partial Occupancy or Use
9.6.6, 9.9, 11.3.1.5
Patching, Cutting and
3.14, 6.2.5
Patents
3.17
Payment, Applications for
4.2.5, 7.3.9, 9.2, 9.3, 9.4, 9.5, 9.6.3, 9.7, 9.8.5, 9.10.1, 
14.2.3, 14.2.4, 14.4.3
Payment, Certificates for
4.2.5, 4.2.9, 9.3.3, 9.4, 9.5, 9.6.1, 9.6.6, 9.7, 9.10.1, 
9.10.3, 13.7, 14.1.1.3, 14.2.4
Payment, Failure of
9.5.1.3, 9.7, 9.10.2, 13.6, 14.1.1.3, 14.2.1.2
Payment, Final
4.2.1, 4.2.9, 9.8.2, 9.10, 11.1.2, 11.1.3, 11.4.1, 12.3.1, 
13.7, 14.2.4, 14.4.3
Payment Bond, Performance Bond and
7.3.7.4, 9.6.7, 9.10.3, 11.4
Payments, Progress
9.3, 9.6, 9.8.5, 9.10.3, 13.6, 14.2.3, 15.1.3
PAYMENTS AND COMPLETION
9
Payments to Subcontractors
5.4.2, 9.5.1.3, 9.6.2, 9.6.3, 9.6.4, 9.6.7, 14.2.1.2
PCB
10.3.1
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Performance Bond and Payment Bond
7.3.7.4, 9.6.7, 9.10.3, 11.4
Permits, Fees, Notices and Compliance with Laws
2.2.2, 3.7, 3.13, 7.3.7.4, 10.2.2
PERSONS AND PROPERTY, PROTECTION OF
10
Polychlorinated Biphenyl
10.3.1
Product Data, Definition of
3.12.2
Product Data and Samples, Shop Drawings
3.11, 3.12, 4.2.7
Progress and Completion
4.2.2, 8.2, 9.8, 9.9.1, 14.1.4, 15.1.3
Progress Payments
9.3, 9.6, 9.8.5, 9.10.3, 13.6, 14.2.3, 15.1.3
Project, Definition of
1.1.4
Project Representatives
4.2.10
Property Insurance
10.2.5, 11.3
PROTECTION OF PERSONS AND PROPERTY
10
Regulations and Laws
1.5, 3.2.3, 3.6, 3.7, 3.12.10, 3.13, 4.1.1, 9.6.4, 9.9.1, 
10.2.2, 11.1, 11.4, 13.1, 13.4, 13.5.1, 13.5.2, 13.6, 14, 
15.2.8, 15.4
Rejection of Work
3.5, 4.2.6, 12.2.1
Releases and Waivers of Liens
9.10.2
Representations
3.2.1, 3.5, 3.12.6, 6.2.2, 8.2.1, 9.3.3, 9.4.2, 9.5.1, 9.8.2, 
9.10.1
Representatives
2.1.1, 3.1.1, 3.9, 4.1.1, 4.2.1, 4.2.2, 4.2.10, 5.1.1, 5.1.2, 
13.2.1
Responsibility for Those Performing the Work
3.3.2, 3.18, 4.2.3, 5.3.1, 6.1.3, 6.2, 6.3, 9.5.1, 10
Retainage
9.3.1, 9.6.2, 9.8.5, 9.9.1, 9.10.2, 9.10.3
Review of Contract Documents and Field 
Conditions by Contractor
3.2, 3.12.7, 6.1.3
Review of Contractor’s submittals by Owner and 
Architect
3.10.1, 3.10.2, 3.11, 3.12, 4.2, 5.2, 6.1.3, 9.2, 9.8.2
Review of Shop Drawings, Product Data and Samples 
by Contractor
3.12
Rights and Remedies
1.1.2, 2.3, 2.4, 3.5, 3.7.4, 3.15.2, 4.2.6, 5.3, 5.4, 6.1, 
6.3, 7.3.1, 8.3, 9.5.1, 9.7, 10.2.5, 10.3, 12.2.2, 12.2.4, 
13.4, 14, 15.4
Royalties, Patents and Copyrights
3.17

Rules and Notices for Arbitration
15.4.1
Safety of Persons and Property
10.2, 10.4
Safety Precautions and Programs
3.3.1, 4.2.2, 4.2.7, 5.3.1, 10.1, 10.2, 10.4
Samples, Definition of
3.12.3
Samples, Shop Drawings, Product Data and
3.11, 3.12, 4.2.7
Samples at the Site, Documents and
3.11
Schedule of Values
9.2, 9.3.1
Schedules, Construction
3.10, 3.12.1, 3.12.2, 6.1.3, 15.1.5.2
Separate Contracts and Contractors
1.1.4, 3.12.5, 3.14.2, 4.2.4, 4.2.7, 6, 8.3.1, 12.1.2
Shop Drawings, Definition of
3.12.1
Shop Drawings, Product Data and Samples
3.11, 3.12, 4.2.7
Site, Use of
3.13, 6.1.1, 6.2.1
Site Inspections
3.2.2, 3.3.3, 3.7.1, 3.7.4, 4.2, 9.4.2, 9.10.1, 13.5
Site Visits, Architect’s
3.7.4, 4.2.2, 4.2.9, 9.4.2, 9.5.1, 9.9.2, 9.10.1, 13.5
Special Inspections and Testing
4.2.6, 12.2.1, 13.5
Specifications, Definition of
1.1.6
Specifications
1.1.1, 1.1.6, 1.2.2, 1.5, 3.11, 3.12.10, 3.17, 4.2.14
Statute of Limitations
13.7, 15.4.1.1
Stopping the Work
2.3, 9.7, 10.3, 14.1
Stored Materials
6.2.1, 9.3.2, 10.2.1.2, 10.2.4
Subcontractor, Definition of
5.1.1
SUBCONTRACTORS
5
Subcontractors, Work by
1.2.2, 3.3.2, 3.12.1, 4.2.3, 5.2.3, 5.3, 5.4, 9.3.1.2, 9.6.7
Subcontractual Relations
5.3, 5.4, 9.3.1.2, 9.6, 9.10, 10.2.1, 14.1, 14.2.1
Submittals
3.10, 3.11, 3.12, 4.2.7, 5.2.1, 5.2.3, 7.3.7, 9.2, 9.3, 9.8, 
9.9.1, 9.10.2, 9.10.3, 11.1.3
Submittal Schedule
3.10.2, 3.12.5, 4.2.7
Subrogation, Waivers of
6.1.1, 11.3.7
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Substantial Completion
4.2.9, 8.1.1, 8.1.3, 8.2.3, 9.4.2, 9.8, 9.9.1, 9.10.3, 12.2, 
13.7
Substantial Completion, Definition of
9.8.1
Substitution of Subcontractors
5.2.3, 5.2.4
Substitution of Architect
4.1.3
Substitutions of Materials
3.4.2, 3.5, 7.3.8
Sub-subcontractor, Definition of
5.1.2
Subsurface Conditions
3.7.4
Successors and Assigns
13.2
Superintendent
3.9, 10.2.6
Supervision and Construction Procedures
1.2.2, 3.3, 3.4, 3.12.10, 4.2.2, 4.2.7, 6.1.3, 6.2.4, 7.1.3, 
7.3.7, 8.2, 8.3.1, 9.4.2, 10, 12, 14, 15.1.3
Surety
5.4.1.2, 9.8.5, 9.10.2, 9.10.3, 14.2.2, 15.2.7
Surety, Consent of
9.10.2, 9.10.3
Surveys  2.2.3
Suspension by the Owner for Convenience
14.3
Suspension of the Work
5.4.2, 14.3
Suspension or Termination of the Contract
5.4.1.1, 14
Taxes
3.6, 3.8.2.1, 7.3.7.4
Termination by the Contractor
14.1, 15.1.6
Termination by the Owner for Cause
5.4.1.1, 14.2, 15.1.6
Termination by the Owner for Convenience
14.4
Termination of the Architect  4.1.3
Termination of the Contractor  14.2.2
TERMINATION OR SUSPENSION OF THE 
CONTRACT  14
Tests and Inspections
3.1.3, 3.3.3, 4.2.2, 4.2.6, 4.2.9, 9.4.2, 9.8.3, 9.9.2, 
9.10.1, 10.3.2, 11.4.1.1, 12.2.1, 13.5
TIME  8
Time, Delays and Extensions of
3.2.4, 3.7.4, 5.2.3, 7.2.1, 7.3.1, 7.4, 8.3, 9.5.1, 9.7, 
10.3.2, 10.4.1, 14.3.2, 15.1.5, 15.2.5

Time Limits
2.1.2, 2.2, 2.4, 3.2.2, 3.10, 3.11, 3.12.5, 3.15.1, 4.2, 
5.2, 5.3, 5.4, 6.2.4, 7.3, 7.4, 8.2, 9.2, 9.3.1, 9.3.3, 9.4.1, 
9.5, 9.6, 9.7, 9.8, 9.9, 9.10, 11.1.3, 12.2, 13.5, 13.7, 14, 
15.1.2, 15.4
Time Limits on Claims
3.7.4, 10.2.8, 13.7, 15.1.2
Title to Work
9.3.2, 9.3.3
Transmission of Data in Digital Form
1.6
UNCOVERING AND CORRECTION OF WORK
12
Uncovering of Work
12.1
Unforeseen Conditions, Concealed or Unknown
3.7.4, 8.3.1, 10.3
Unit Prices
7.3.3.2, 7.3.4
Use of Documents
1.1.1, 1.5, 2.2.5, 3.12.6, 5.3
Use of Site
3.13, 6.1.1, 6.2.1
Values, Schedule of
9.2, 9.3.1
Waiver of Claims by the Architect  13.4.2
Waiver of Claims by the Contractor
9.10.5, 13.4.2, 15.1.6
Waiver of Claims by the Owner
9.9.3, 9.10.3, 9.10.4, 12.2.2.1, 13.4.2, 14.2.4, 15.1.6
Waiver of Consequential Damages
14.2.4, 15.1.6
Waiver of Liens
9.10.2, 9.10.4
Waivers of Subrogation
6.1.1, 11.3.7
Warranty
3.5, 4.2.9, 9.3.3, 9.8.4, 9.9.1, 9.10.4, 12.2.2, 13.7
Weather Delays
15.1.5.2
Work, Definition of  1.1.3
Written Consent
1.5.2, 3.4.2, 3.7.4, 3.12.8, 3.14.2, 4.1.2, 9.3.2, 9.8.5, 
9.9.1, 9.10.2, 9.10.3, 11.4.1, 13.2, 13.4.2, 15.4.4.2
Written Interpretations  4.2.11, 4.2.12
Written Notice
2.3, 2.4, 3.3.1, 3.9, 3.12.9, 3.12.10, 5.2.1, 8.2.2, 9.7, 
9.10, 10.2.2, 10.3, 11.1.3, 12.2.2, 12.2.4, 13.3, 14, 
15.4.1
Written Orders
1.1.1, 2.3, 3.9, 7, 8.2.2, 12.1, 12.2, 13.5.2, 14.3.1, 
15.1.2
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ARTICLE 1   GENERAL PROVISIONS
§ 1.1 BASIC DEFINITIONS
§ 1.1.1 THE CONTRACT DOCUMENTS. The "Contract Documents" are enumerated in the Agreement between the 
Owner and Contractor (hereinafter the "Agreement") and consist of the Agreement, Conditions of the Contract 
(General, Supplementary and other Conditions), Drawings, Specifications, Addenda issued prior to execution of the 
Contract, other documents listed in the Agreement and Modifications issued after execution of the Contract. A 
"Modification" is (i) a written amendment to the Contract signed by both parties, (ii) a Change Order, (iii) a 
Construction Change Directive or (iv) a written order for a minor change in the Work issued by the Architect. Unless 
specifically enumerated in the Agreement, the Contract Documents include the advertisement or invitation to bid, 
Instructions to Bidders, sample forms, other information furnished by the Owner in anticipation of receiving bids or 
proposals, the Contractor’s bid or proposal, to the extent there is no conflict with the Contract Documents, or portions 
of Addenda relating to bidding requirements.

§ 1.1.2 THE CONTRACT. The Contract Documents form the Contract for Construction. The "Contract" represents the 
entire and integrated agreement between the parties hereto and supersedes prior negotiations, representations or 
agreements, either written or oral. The Contract may be amended or modified only by a Modification. The Contract 
Documents shall not be construed to create a contractual relationship of any kind (i) between the Contractor and the 
Architect or the Architect’s Consultants, (ii) between the Owner and a Subcontractor or a Sub-subcontractor, (iii) 
between the Owner and the Architect or the Architect’s Consultants or (iv) between any persons or entities other than 
the Owner and the Contractor. The Architect shall, however, be entitled to performance and enforcement of 
obligations under the Contract intended to facilitate performance of the Architect’s duties.

§ 1.1.3 THE WORK. The term "Work" consists of all goods and services, such as labor, transportation, materials, tools, 
and equipment (i) to be incorporated into the Project (or the Contractor’s portion of the Project if the Contractor is not 
responsible for the entire Project), (ii) required of the Contractor under the Contract Documents, or (iii) necessary or 
appropriate to fully construct, fixture, operate and maintain the Project (or the Contractor’s portion of the Project if the 
Contractor is not responsible for the entire Project). The Work shall be performed in accordance with the Contract 
Documents. The Work may constitute the whole or a part of the Project.  The term "Work" shall also include labor, 
materials, equipment and services provided or to be provided by subcontractors, sub-subcontractors, material 
suppliers or any other entity for whom the Contractor is responsible under or pursuant to the Contract Documents. 

§ 1.1.4 THE PROJECT. The "Project" is the total construction of which the Work performed under the Contract 
Documents may be the whole or a part and which may include construction by the Owner and by separate contractors.

§ 1.1.4.1 THE PROJECT SITE. The "Project Site" or "Site" is the location where total construction of which the Work 
is performed under the Contract Documents, may be the whole or a part and which may include construction by the 
Owner and by separate contractors.

§ 1.1.5 THE DRAWINGS. The "Drawings" are the graphic and pictorial portions of the Contract Documents showing 
the design, location and dimensions of the Work, generally including plans, elevations, sections, details, schedules and 
diagrams.

§ 1.1.6 THE SPECIFICATIONS. The "Specifications" are that portion of the Contract Documents consisting of the 
written requirements for materials, equipment, systems, standards and workmanship for the Work, and performance of 
related services.

§ 1.1.7 INSTRUMENTS OF SERVICE AND PROJECT MANUAL. "Instruments of "Service" are representations, in any 
medium of expression now known or later developed, of the tangible and intangible creative work performed by the 
Architect and the Architect’s consultants under their respective professional services agreements. Instruments of 
Service may include, without limitation, studies, surveys, models, sketches, drawings, specifications, and other similar 
materials. The "Project Manual" is a volume assembled for the Work which may include the bidding requirements, 
sample forms, Conditions of the Contract, and Specifications.

§ 1.1.8 INITIAL DECISION MAKER. Unless otherwise provided in writing, the "Initial Decision Maker" is the person 
identified in the Agreement to render initial decisions on Claims in accordance with Section 15.2 and certify 
termination of the Agreement under Section 14.2.2. 
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§ 1.1.9 APPLICABLE LAWS. "Applicable Laws" means all local, State of Michigan and federal, applicable codes, 
statutes, ordinances, laws (including the Americans with Disabilities Act ("ADA"), rules and regulations, and lawful 
orders of all public authorities having jurisdiction over the Owner, any member of the Construction Team, the Project, 
the Project Site, the Work, or the prosecution of the Work.  This Agreement shall be governed, performed, interpreted 
and enforced in accordance with the laws of the State of Michigan.

§ 1.1.10 CONSTRUCTION SCHEDULE. The "Construction Schedule" is the Critical Path Method ("CPM") schedule for 
construction of the Work submitted as part of the Contractor’s Contract Sum or Guaranteed Maximum Price Proposal, 
prepared by the Contractor and approved by the Owner in accordance with Section 3.10. The Construction Schedule 
can be modified only by Change Order. Following any such Modification, the term "Construction Schedule" shall 
mean the most recent Owner-approved version.

§ 1.1.11 MILESTONE DATES.  The "Milestone Dates" are those dates included in the Master Design and Construction 
Schedule and Construction Schedule that are critical to ensuring the timely and orderly completion of the Work in 
accordance with the requirements of the Contract Documents.

§ 1.1.12 CONSTRUCTION TEAM.  The "Construction Team" includes the Contractor, Subcontractors, 
Sub-subcontractor at any tier, and Suppliers and (i) all other persons in privity of contract with any of them in 
connection with the Work (except the Owner), (ii) anyone else providing labor, materials, supplies, equipment, or 
services as part of or in connection with the Work (except those, if any, hired directly or indirectly by the Owner), and 
(iii) all of their officers, employees, agents, and independent contractors.  The Contractors and the Owner agree that 
the Contractors are acting as an independent contractor with respect to the Contractors’ role in providing services to 
the Owner pursuant to this Agreement, and as such, shall be liable for its own actions and neither the Contractors nor 
their employees shall be construed as employees of the Owner.  Nothing contained in this Agreement shall be 
construed to imply a joint venture or partnership and neither party, by virtue of this Agreement, shall have any right, 
power or authority to act or create any obligation, express or implied, on behalf of the other party, except as 
specifically outlined herein.  Neither the Owner nor the Contractors shall be considered or construed to be the agent of 
the other, nor shall either have the right to bind the other in any manner whatsoever, except as specifically provided in 
this Agreement, and this Agreement shall not be construed as a contract of agency.  The Contractors shall not be 
considered entitled or eligible to participate in any benefits or privileges given or extended by the Owner, or be 
deemed an employee of the Owner for purposes of federal or state withholding taxes, FICA taxes, unemployment, 
workers’ compensation or any other employer contributions on behalf of the Owner.

§ 1.1.12.1 PROJECT TEAM.  The "Project Team" includes those listed in Section 1.1.12 above and the Owner, the 
Owner’s Representative Consultant, and the Architect in their official and individual capacities, their consultants, 
administrators, employees, agents, contractors, successors, assignees, and all other persons in privity of contract with 
any of them in connection with the Work. 

§ 1.1.13 CONSTRUCTION TIME. The "Construction Time" is the number of calendar days described in the Construction 
Schedule in which (or, alternatively, the date set forth in the Construction Schedule by which) Substantial Completion 
shall be achieved, subject to any extensions granted in executed Change Orders or otherwise specifically permitted by 
the Contract Documents. Any references to Contract time shall be interpreted to mean Construction Time.

§ 1.1.14 ADDITIONAL MEASURES. "Additional Measures" are corrective measures necessary to expedite the progress 
of construction, including (i) working additional shifts or overtime, (ii) supplying additional manpower, equipment, 
and facilities, (iii) expediting the delivery of materials, and (iv) other similar measures. Subject to the Contractor’s 
rights under Section 7.5, the Owner shall have the right to order Contractor to take Additional Measures when it 
determines that the performance of the Work, as of a Milestone Date, has not progressed to or reached the level of 
completion required by the Contract Documents.

§ 1.1.15 MASTER DESIGN AND CONSTRUCTION SCHEDULE. The "Master Design and Construction Schedule is the 
preliminary schedule for the Work to be developed by the Owner or Contractor during the bidding and negotiation 
process and which shall, at a minimum, provide for major elements such as preparation of the Design, phasing of 
construction, the time of commencement and completion required for each anticipated Bid Package.

§ 1.1.16 OWNER DELAY. An "Owner Delay" means an actual delay to Contractor’s completion of the Work to the 
extent caused by one or more of the following: (i) Modifications (excluding minor changes in the Work and Architect 
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interpretations), (ii) the Owner’s failure (or that of any other person for whom the Owner is responsible to the 
Contractor including, the Architect or a separate contractor hired by the Owner) to provide any data or information 
requested by the Contractor in writing that is reasonably necessary for Contractor to carry out its duties and is the 
Owner’s obligation to provide (so long as the Owner and any other responsible person are given adequate time to 
respond); or (iii) unreasonable interference by the Owner or persons for whom it is responsible to the Contractor, 
including, the Architect or a separate contractor hired by the Owner, with the Contractor’s performance of the Work, 
which is not cured within five (5) business days of written notice to the Owner.

§ 1.1.17 OWNER’S REPRESENTATIVE CONSULTANT (or PROGRAM MANAGER). "Owner’s Representative Consultant" 
or "Program Manager" means a consultant engaged by the Owner to assist the Owner with the management and/or 
coordination of the Project as set forth in this Agreement.  Unless otherwise provided in the Agreement, Contract 
Documents, or specifically authorized by the Owner, the Owner’s Representative Consultant is not authorized to 
commit the Owner in matters regarding changes in the Work, Construction Schedule, or grant approvals on behalf of 
the Owner.

§ 1.1.18 PUNCHLIST.  "Punchlist" means a list of uncompleted or unacceptable items of Work which do not interfere 
with the use or occupancy of any part of the Work for its intended purpose and which, unless delayed by a need to 
order materials that could not reasonably have been anticipated by the Contractor, collectively are capable of being 
completed within sixty (60) days.

§ 1.1.19 VALUE ENGINEERING. "Value Engineering" means the detailed analysis of systems, equipment, materials, 
services, facilities, and supplies required by the Contract Documents for the purpose of achieving the desired and 
essential functions of the Owner’s program at the lowest cost consistent with required and necessary performance, 
reliability, quality and safety.

§ 1.1.20 HAZARDOUS MATERIALS. "Hazardous Materials" shall mean and include any toxic or hazardous materials or 
substances as defined or regulated by in any U.S. environmental law or any Applicable Laws.  

§ 1.1.21 PERMITTED MATERIALS. "Permitted Materials" shall mean materials that are general supplies and equipment 
that have a hazardous or potentially hazardous nature and are or will be used for their intended purpose and which do 
not pose any significant threat of contamination to the Project Site or neighboring properties. 

§ 1.1.22 The words "consent," "approved," "satisfactory," "proper," "as directed," any derivatives of them, or similar 
terms, mean written approval by the Owner, and may include approval of the Architect if the Owner so directs. Except 
where a different standard is specifically established, the Owner has the right to grant or withhold such approval in its 
sole discretion.

§ 1.1.23 The word "provide" and any derivatives thereof, and similar terms, mean to properly fabricate, complete, 
transport, deliver, install, erect, construct, test, and furnish all labor, materials, equipment, apparatus, appurtenances, 
and all items and expenses necessary to properly complete in place, ready for operation or use under the terms of the 
Contract Documents.

§ 1.1.24 The terms "known," "knowledge," "recognize," "believe," and "discover," and any derivatives thereof and 
similar terms, when used in reference to the Contractor, shall mean that which the Contractor knows or should 
reasonably know, recognizes or should reasonably recognize, and discovers or should reasonably discover in 
exercising the care, skill, and diligence required of the Contractor by the Agreement. The expression "reasonably 
inferable" and similar terms mean reasonably inferable by a Contractor familiar with the Work and exercising the care, 
skill and diligence required of the Contractor by the Agreement. 

§ 1.1.25 The word "including" shall not be a word of limitation, but instead shall be construed as introducing one or 
more nonexclusive examples.

§ 1.1.26 Words or abbreviations that are not defined but have well-known technical, trade or construction industry 
meanings, shall have those meanings ascribed to them. The singular shall include the plural and vice versa. Pronouns 
are interchangeable. The word "person" includes human beings and recognized legal entities. Unless the context 
clearly requires otherwise, reference to a Section shall include all subsections beneath it bearing identical introductory 
numbers. 
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§ 1.2 CORRELATION AND INTENT OF THE CONTRACT DOCUMENTS
§ 1.2.1 The intent of the Contract Documents is to include all items necessary for the proper execution and completion 
of the Work by the Contractor. The Contract Documents are complementary, and what is required by one shall be as 
binding as if required by all.  Work called for on the Drawings and not mentioned in the Specifications, or vice versa, 
shall be performed as though fully set forth in both. Nothing in this Section 1.2, however, shall relieve the Contractor 
of any of its obligations under the Contract Documents. Other conflicts between or among the Contract Documents 
shall be resolved under the following rules of construction:

.1 The specific shall govern over the general.

.2 Specified dimensions shown on the Drawings shall govern, even though they may differ from 
dimensions scaled on the Drawings, if any;

.3 Drawings of larger scale shall govern over those of smaller scale; any special Drawing details shall 
govern over standard detail;

.4 Specifications shall govern over Drawings in matters of material or equipment specified; Drawings shall 
govern over Specifications in matters of construction or installation detail;

.5 Documents of later date shall always govern; except that

.6 The Agreement shall govern over all other documents, regardless of their dates.

§ 1.2.2 Work not particularly detailed, marked, or specified shall be the same as similar parts that are detailed, marked, 
or specified. On certain Contract Documents, only a portion of the detail may be fully shown and the remainder 
indicated in outline, in which case the general detail shall be understood as applying also to other like portions of the 
Work. For example, if case carving, ornament, facing, veneer, or similar treatment is indicated by starting of the detail, 
such detail must be continued throughout the course of parts in which it occurs, and to all similar parts in the Work 
wherever such general detail shall apply unless otherwise specifically provided in the Contract Documents.

§ 1.2.3 The organization of the Specifications into divisions, sections, and/or articles, and the arrangement of the 
Drawings, shall not dictate to the Contractor in any way how the Work is to be divided among Subcontractors, or 
establish the extent of Work to be performed by any trade. Similarly, the organization of the Contractor’s duties into 
different phases or categories in the Agreement is for convenience only and shall not limit the generality of the 
Contractor’s obligation to provide all of the Services whenever necessary.

§ 1.2.4 All references in the Contract Documents to standards (such as commercial standards, federal specifications, 
trade association standards or similar standards), whether for materials, processes, assemblies, workmanship, 
performance or any other purpose, shall mean, unless otherwise noted, the most recent available published version of 
such standard as of the date of that part of the Contract Documents bearing the reference. All standards referred to, 
except as modified in the Contract Documents, shall have the same force and effect as though printed therein. These 
standards will not be furnished to the Contractor, as the Contractor and all members of the Construction Team are 
required to be familiar with their requirements.

§ 1.2.5 Whenever a provision of the Contract Documents conflicts with agreements or regulations in force among 
members of trade associations, unions or councils, which regulate or distinguish the portions of the Work which shall 
or shall not be performed by a particular trade, the Contractor shall make necessary arrangements to reconcile the 
conflict without delay, damage, cost or recourse to the Owner. Delays in the Work resulting from the failure of the 
Contractor to use its best efforts to reconcile any such conflicts shall not result in an extension of the Construction 
Time and shall not result in the increase of the Contract Sum or Guaranteed Maximum Price.

§ 1.2.6 The Contractor acknowledges that there may be items of the Work, which the Contractor is responsible to 
provide under the Agreement that are not drawn or specified in the Design but are necessary for the proper execution 
and completion of the Work and are consistent with and reasonably inferable from the Drawings and Specifications. 
All such items shall be provided as part of the Work without delay in its progress and without any increase in the 
Contract Sum or Guaranteed Maximum Price.

§ 1.3 CAPITALIZATION
Terms capitalized in these General Conditions include those that are (i) specifically defined, (ii) the titles of numbered 
articles or (iii) the titles of other documents published by the American Institute of Architects.
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§ 1.4 INTERPRETATION
In the interest of brevity the Contract Documents frequently omit modifying words such as "all" and "any" and articles 
such as "the" and "an," but the fact that a modifier or an article is absent from one statement and appears in another is 
not intended to affect the interpretation of either statement.

§ 1.5 OWNERSHIP AND USE OF DRAWINGS, SPECIFICATIONS AND OTHER INSTRUMENTS OF SERVICE
§ 1.5.1 The Drawings, Specifications, and other documents and all data used in compiling, and the results of, any tests, 
surveys or inspections at the Project Site, as well as all photographs, drawings, specifications, schedules, data 
processing output, building information modeling (BIM), integrated project delivery (IPD) and/or computer-aided 
design/drafting (CAD) systems disks/tapes, computations, studies, audits, reports, models and other items of like kind, 
and all intellectual property, prepared or created for or in connection with the Project, regardless of whether they were 
prepared by the Owner, the Contractor, Architect or a third party, shall constitute the project documents, and shall 
belong to the Owner.

§ 1.5.2 The Contractor, Subcontractors, Sub-subcontractors and material or equipment suppliers are authorized to use 
and reproduce the Instruments of Service provided to them solely and exclusively for execution of the Work. All 
copies made under this authorization shall bear the copyright notice, if any, shown on the Instruments of Service. The 
Contractor, Subcontractors, Sub-subcontractors, and material or equipment suppliers may not use the Instruments of 
Service, or any other documents prepared for or in connection with the Project, or any concepts or ideas developed in 
connection with the Project, for any purpose other than the Project without the specific written consent of the Owner.  
The Owner shall at all times have access to and control over the disposition of any Drawings, Specifications, and other 
documents pertaining to the Project.

§ 1.6 TRANSMISSION OF DATA IN DIGITAL FORM
If the parties intend to transmit Instruments of Service or any other information or documentation in digital form, they 
shall establish necessary protocols governing such transmissions, unless otherwise already provided in the Agreement 
or the Contract Documents.

§ 1.7 CONFIDENTIALITY
§ 1.7.1 The Contractor shall not knowingly or negligently communicate or disclose at any time to any person any 
information concerning the Work or the Project, except: (i) with prior written consent of the Owner, (ii) information 
which has become part of the public domain prior to the date of the Agreement, (iii) information which becomes part 
of the public domain by means other than an unauthorized act or omission of the Contractor, (iv) as may be required to 
perform the Work or by any Applicable Law, or (v) to its professional advisors or lender (all of whom shall be required 
to maintain such information in confidence).  The Contractor acknowledges that in performing services pursuant to 
this Agreement, certain confidential and/or proprietary information (including, but not limited to, internal 
organization, methodology, personnel and financial information, etc.) may become involved.  The Contractor 
recognizes that unauthorized exposure of such confidential or proprietary information could irreparably damage the 
Owner.  Therefore, the Contractor agrees to use reasonable care to safeguard the confidential and proprietary 
information and to prevent the unauthorized use or disclosure thereof.  The Contractor shall inform its employees of 
the confidential or proprietary nature of such information and shall limit access thereto to employees rendering 
services pursuant to this Agreement.  The Contractor further agrees to use such confidential or proprietary information 
only for the purpose of performing services pursuant to this Agreement.

§ 1.7.2 The Contractor shall promptly upon the request of the Owner return and surrender to the Owner the original or 
legible copies of any materials, records, notices, memoranda, recordings, Drawings, Specifications and mock-ups and 
any other documents furnished by the Owner to the Contractor.

§ 1.7.3 The Contractor shall maintain, and shall cause all members of the Construction Team, and its and their 
directors, officers, employees, and agents, to maintain, during and after the term of the Agreement, the confidentiality 
of all trade secrets, know-how, confidential data or other proprietary information of the Owner when designated as 
such and shall not use such information for any purpose whatsoever except for uses permitted by Section 1.7.1.

§ 1.7.4 The Contractor shall not identify, either expressly or by implication, the Owner, or its corporate affiliates, or 
use any of their trademarks, trade names, service marks, other proprietary marks, or reference the Services performed 
under the Agreement, in any advertising, press releases, publicity matters, or other promotional materials without the 
Owner’s prior written approval.
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§ 1.7.5 The Contractor shall not, without the express written consent of the Owner, discuss the Work or any part 
thereof with persons under circumstances in which such communications can reasonably be expected to be published 
in newspapers, magazines or trade journals or broadcast on radio or television. This restriction shall not apply to 
statements consistent with a crisis management plan development and agreed to by both parties with respect to the 
Work. This restriction also shall not apply to any fair response by the Contractor to publicity released by the Owner 
that is detrimental to the reputation of the Contractor. Any such contact shall be referred to the Owner for response. 
Further, without the Owner’s consent, the Contractor shall not participate in professional or trade seminars or publish 
or submit articles for publication, the subject of which is, in whole or in part, the Work. Any such proposed article or 
publication shall be submitted to the Owner for review and approval, which shall not be unreasonably withheld.

§ 1.7.6 The Contractor shall cause all members of the Construction Team to specifically acknowledge that the 
provisions of this Section 1.7 are binding upon them.

ARTICLE 2   OWNER
§ 2.1 GENERAL
§ 2.1.1 The Owner is the person or entity identified as such in the Agreement and is referred to throughout the Contract 
Documents as if singular in number. The Owner shall designate in writing a representative who shall have express 
authority to bind the Owner with respect to all matters requiring the Owner’s approval or authorization. Except as 
otherwise provided in Section 4.2.1, the Architect does not have such authority. The term "Owner" means the Owner 
or the Owner’s authorized representative.

§ 2.1.2 The Owner shall furnish to the Contractor within fifteen (15) days after receipt of a written request, 
information necessary and relevant for the Contractor to evaluate, give notice of or enforce mechanic’s lien rights. 
Such information shall include a correct statement of the record legal title to the property on which the Project is 
located, usually referred to as the site, and the Owner’s interest therein.

§ 2.1.3 The Owner may at any time and from time to time designate a third-party, such as an architect or engineer or 
other professional consultant, to perform any of its duties under the Agreement. In the event of any such designation, 
the Owner shall provide written notice to the Contractor.  The duties, responsibilities and limitations of authority of 
any third party designated by the Owner pursuant to Section 2.1.1, shall not be restricted, modified or extended 
without written consent of the Owner.

§ 2.2 INFORMATION AND SERVICES REQUIRED OF THE OWNER
§ 2.2.1 Prior to commencement of the Work, the Contractor may request in writing that the Owner provide reasonable 
evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations under the Contract. 
Thereafter, the Contractor may only request such evidence if (i) the Owner fails to make payments to the Contractor as 
the Contract Documents require; (ii) a change in the Work materially changes the Contract Sum; or (iii) the Contractor 
identifies in writing a reasonable concern regarding the Owner’s ability to make payment when due. The Owner shall 
furnish such evidence as a condition precedent to commencement or continuation of the Work or the portion of the 
Work affected by a material change. After the Owner furnishes the evidence, the Owner shall not materially vary such 
financial arrangements without prior notice to the Contractor. 

§ 2.2.2 Except for permits and fees that are the responsibility of the Contractor under the Contract Documents, if any 
the Owner shall secure and pay for necessary approvals, easements, assessments and charges required for 
construction, use or occupancy of permanent structures or for permanent changes in existing facilities.  All permits and 
approvals not specifically identified in the Agreement or Contract Documents as the responsibility of the Owner shall 
be the responsibility of the Contractor.

§ 2.2.3 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for 
the site of the Project, and a legal description of the site. The Contractor shall be entitled to rely on the accuracy of 
information furnished by the Owner but shall exercise proper precautions relating to the safe performance of the 
Work.  The Contractor shall promptly notify the Owner and the Architect of any errors, problems or inaccuracies, 
which the Contractor becomes aware of in the course of its use of such surveys.

§ 2.2.4 The Owner shall furnish information or services required of the Owner by the Contract Documents with 
reasonable promptness. The Owner shall also furnish any other information or services under the Owner’s control and 



Init.

/

AIA Document A201® –  20 07 .  Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The American 
Institute of Architects. All rights reserved. The “American Institute of Architects,” “AIA,” the AIA Logo, "A201," and “AIA Contract Documents” are registered 
trademarks and may not be used without permission. This document was produced by AIA software at 11:58:45 ET on 04/07/2021 under Order No.3340124270 
which expires on 09/17/2021, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents® Terms of 
Service. To report copyright violations, e-mail copyright@aia.org.
User Notes:  (1752196177)

16

relevant to the Contractor’s performance of the Work with reasonable promptness after receiving the Contractor’s 
written request for such information or services.

§ 2.2.5 Unless otherwise provided in the Contract Documents, the Contractor will be furnished, pursuant to Section 
1.5.2, copies of Drawings and Project Manuals as follows:

.1 one reproducible set or an electronic file copy, and a maximum of four (4) sets of Drawings and Project 
Manuals, including revisions thereto.  If additional copies are desired by the Contractor, copies will be 
furnished upon Contractor’s request for the actual cost of reproduction and handling.

.2 all instruments, Change Orders, Field Directives, and other like correspondence pertaining to the Work 
will be provided to the Contractor in the form of one (1) signed copy by the Owner.

.3 Change Proposal Documents, including Bulletins, revised drawings, etc. will be provided to the 
Contractor in the form of one reproducible set and four (4) printed sets.

§ 2.3 OWNER’S RIGHT TO STOP THE WORK
If the Contractor fails to correct Work that is not in accordance with the requirements of the Contract Documents 
("Disputed Work") as required by Section 12.2 or fails to carry out Work in accordance with the Contract Documents, 
the Owner may issue a written order to the Contractor to stop the Work, or any portion thereof, until the cause for such 
order has been eliminated; however, the right of the Owner to stop the Work shall not give rise to a duty on the part of 
the Owner to exercise this right for the benefit of the Contractor or any other person or entity, except to the extent 
required by Section 6.1.3.  This right shall be in addition to and not in restriction or derogation of the Owner’s rights 
under Article 14 thereof.  The Owner’s right to stop the Work shall not relieve the Contractor of any of the 
Contractor’s responsibilities and obligations under or pursuant to the Contract Documents.

§ 2.4 OWNER’S RIGHT TO CARRY OUT THE WORK
§ 2.4.1 If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and 
fails within a ten (10)-day period after receipt of written notice from the Owner to commence and continue correction 
of such default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the 
Owner may have, correct such deficiencies. In such case an appropriate Change Order shall be issued deducting from 
payments then or thereafter due the Contractor the reasonable cost of correcting such deficiencies, including Owner’s 
expenses and compensation for the Architect’s additional services made necessary by such default, neglect or failure. 
Such action by the Owner and amounts charged to the Contractor are both subject to prior acknowledgement of the 
Architect. If payments then or thereafter due the Contractor are not sufficient to cover such amounts, the Contractor 
shall pay the difference to the Owner.

§ 2.4.2 Upon notification to the Contractor, the Owner shall have the right to place and install equipment and 
machinery during the progress of the Work before the completion of the various parts of the Work.  Such placing and 
installing of equipment and machinery shall not in any way evidence the completion of the Work or any portion 
thereof by the Contractor, nor signify the Owner’s acceptance of the Work or any portion thereof.  If the Owner places 
or installs such equipment and machinery with its own forces, the Owner shall be responsible for any damage to Work 
of the Contractor caused by the Owner’s workers.  If the Owner engages another contractor for such placement or 
installation, the Owner shall require said contractor to be responsible for such damages caused by its work, its 
workers, or its subcontractor.  Upon discovery of any such damage, the Contractor shall have the right to request and 
file a Contractor’s Request Change Order under Section 7.5.

§ 2.5 LIMITATION ON OWNER’S RESPONSIBILITY
§ 2.5.1 The Owner, Architect, and Owner’s Representative Consultant will not, under any circumstances, have control 
over or charge of and will not be responsible for construction means, methods, techniques, sequences or procedures, or 
for safety precautions and programs in connection with the Work, since these are solely the Contractor’s 
responsibility. Owner, Architect, and Owner’s Representative Consultant will not be responsible for the Contractor’s 
failure to carry out the Work in accordance with the Contract Documents. The Owner, Architect, and Owner’s 
Representative Consultant will not have control over or charge of and will not be responsible for acts or omissions of 
any member of the Construction Team.

§ 2.5.2 The Contractor shall only be entitled to rely upon instructions and directions provided in writing by the 
Owner’s authorized representative(s).

§ 2.5.3 The Owner may, in addition to delivering them to the Architect, from time to time review and approve or take 
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other appropriate action upon the Contractor’s submittals, such as Shop Drawings, Product Data and Samples, but 
only for the limited purpose of checking for conformance with the Owner’s objectives and goals. Review of such 
s,ubmittals will not be conducted for the purpose of determining their accuracy and completeness of details, such as 
dimensions and quantities, or for substantiating instructions for installation or performance of equipment or systems, 
all of which remain the responsibility of the Contractor. The Owner’s review and approval of or taking other 
appropriate action on the Contractor’s submittals shall not relieve the Contractor or the Architect of any of their 
obligations. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is a 
component. The Owner’s receipt of any informational submittals, of any submittals relating to equipment or systems 
designed by the Contractor, or of any submittals relating to alternatives proposed by any member of the Construction 
Team shall not constitute approval of or action by the Owner on such submittals. All such submittals will be received 
by the Owner for record purposes only.

§ 2.5.4 The Owner may from time to time review or observe or take other appropriate action concerning the Work and 
any documents, and the selection of Subcontractors and Suppliers. The Owner’s doing so shall be solely for the limited 
purpose of providing the Contractor with information as to how such items relate to the Owner’s objectives and goals 
with respect to the Work and not for the purpose of determining their accuracy and completeness and shall in no way 
create any responsibility on the part of the Owner for or complicity by the Owner in errors, inconsistencies, or 
omissions, nor shall any such review, approval, other action or payment of the Contractor alter or in any way reduce 
the Contractor’s obligations under the Agreement.

ARTICLE 3   CONTRACTOR
§ 3.1 GENERAL
§ 3.1.1 The Contractor is the person or entity identified as such in the Agreement and is referred to throughout the 
Contract Documents as if singular in number. The Contractor is the primary (main) contractor who oversees and is 
responsible for all the Work performed on the Project, and to whom any and all subcontractors on the Project are 
responsible.  The Contractor shall be lawfully licensed, if required in the jurisdiction where the Project is located. The 
Contractor shall designate in writing a representative who shall have express authority to bind the Contractor with 
respect to all matters under this Contract. The term "Contractor" means the Contractor or the Contractor’s authorized 
representative.

§ 3.1.2 The Contractor shall perform the Work in accordance with the Contract Documents.

§ 3.1.3 The Contractor shall not be relieved of obligations to perform the Work in accordance with the Contract 
Documents either by activities or duties of the Architect in the Architect’s administration of the Contract, or by tests, 
inspections or approvals required or performed by persons or entities other than the Contractor.

§ 3.2 REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY CONTRACTOR
§ 3.2.1 Execution of the Contract by the Contractor is a representation that the Contractor has visited the site, become 
generally familiar with local conditions under which the Work is to be performed and correlated personal observations 
with requirements of the Contract Documents.

§ 3.2.2 Because the Contract Documents are complementary, the Contractor shall, before starting each portion of the 
Work, carefully study and compare the various Contract Documents relative to that portion of the Work, as well as the 
information furnished by the Owner pursuant to Section 2.2.3, shall take field measurements of any existing 
conditions related to that portion of the Work, and shall observe any conditions at the site affecting it. These 
obligations are for the purpose of facilitating coordination and construction by the Contractor and discovering errors, 
omissions, or inconsistencies in the Contract Documents.  Errors, ambiguities, inconsistencies or omissions 
discovered by the Contractor shall be reported promptly to the Architect as a request for information in such form as 
the Architect may require.  Contractor’s failure to report to and requesting information clarifying such errors, 
ambiguities, inconsistencies or omissions from the Architect shall result in interpretation of and resolving such errors, 
ambiguities, inconsistencies or omissions in favor of the Owner.  It is recognized that the Contractor’s review is made 
in the Contractor’s capacity as a contractor and not as a licensed design professional, unless otherwise specifically 
provided in the Contract Documents. 

§ 3.2.3 The Contractor is not required to ascertain that the Contract Documents are in accordance with Applicable 
Laws, but the Contractor shall promptly report to the Architect any nonconformity discovered by or made known to 
the Contractor as a request for information in such form as the Architect may require.



Init.

/

AIA Document A201® –  20 07 .  Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The American 
Institute of Architects. All rights reserved. The “American Institute of Architects,” “AIA,” the AIA Logo, "A201," and “AIA Contract Documents” are registered 
trademarks and may not be used without permission. This document was produced by AIA software at 11:58:45 ET on 04/07/2021 under Order No.3340124270 
which expires on 09/17/2021, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents® Terms of 
Service. To report copyright violations, e-mail copyright@aia.org.
User Notes:  (1752196177)

18

§ 3.2.4 If the Contractor believes that additional cost or time is involved because of clarifications or instructions the 
Architect issues in response to the Contractor’s notices or requests for information pursuant to Sections 3.2.2 or 3.2.3, 
the Contractor shall make Claims as provided in Article 15. If the Contractor fails to perform the obligations of 
Sections 3.2.2 or 3.2.3, the Contractor shall pay such costs and damages to the Owner as would have been avoided if 
the Contractor had performed such obligations.  If the Contractor permits any construction activity to be performed 
that involves an error, inconsistency or omission in the Contract Documents or a physical condition at the Project Site 
it recognized or should, employing the degree of diligence required of that Contractor under the Contract Documents, 
have recognized without providing notice to the Owner and receiving authorization to proceed, the Contractor shall 
assume responsibility for such performance and bear all costs attributable to correction, without recovery, whether 
under the Contract Sum, Guaranteed Maximum Price or otherwise.  If the Contractor performs the obligations of 
Section 3.2.2 and 3.2.3, the Contractor shall not be liable to the Owner or Architect for damages resulting from errors, 
inconsistencies or omissions in the Contract Documents, for differences between field measurements or conditions 
and the Contract Documents, or for nonconformities of the Contract Documents to Applicable Laws, unless the 
Contractor recognized such errors, inconsistency, omission or difference and knowingly failed to report such to the 
Architect. 

§ 3.2.5 Except and only to the extent otherwise provided in Section 2.2.3 or Section 3.7.3, by signing the Agreement, 
the Contractor agrees: (i) to bear the risk of concealed or unknown conditions other than those defined in Section 3.7.4 
as Materially Different Conditions, if any, which may be encountered in performing the Work; and (ii) that the 
established Contract Sum or Guaranteed Maximum Price accepted this responsibility with full knowledge of this risk.  
In agreeing to bear the risk of concealed or unknown conditions to the extent herein provided, the Contractor 
understands that, except and only to the extent provided otherwise in Section 2.2.3 or Section 3.7.4, concealed and/or 
unknown conditions shall not excuse the Contractor from its obligation to achieve full completion of the Work within 
the Construction Time, and shall not entitle the Contractor to an adjustment of the Contract Sum or Guaranteed 
Maximum Price. Except as provided in Section 2.2.3: (i) the Owner has not determined the accuracy or completeness 
of any information it may provide concerning physical conditions at the Project Site, and all such information is made 
available to the Contractor, and shall by the Contractor be made available to bidders without any representation or 
warranty by the Owner whatsoever as to its accuracy, completeness, or relevancy; (ii) the Contractor and the bidders 
shall independently evaluate such information for their use and shall be solely responsible for use or interpretation of 
such information; (iii) any such use or interpretation shall not be the basis of any claim whatsoever against the Owner.

§ 3.2.6 If the Contractor encounters concealed or unknown conditions that differ materially from those anticipated or 
expected, whether or not it is entitled to assert a Claim under Section 3.7.4, the Contractor shall promptly notify the 
Owner, as required in Section 3.7.4, in writing of such conditions so that the Owner can determine if such conditions 
require design details, which differ from those design details shown in the Design or some other remedial action. The 
Contractor shall be liable to the Owner for any extra costs incurred as the result of the Contractor’s failure to give such 
required notice.

§ 3.3 SUPERVISION AND CONSTRUCTION PROCEDURES
§ 3.3.1 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and attention. The 
Contractor shall be solely responsible for, and have control over, construction means, methods, techniques, sequences 
and procedures and for coordinating all portions of the Work under the Contract, unless the Contract Documents give 
other specific instructions concerning these matters. If the Contract Documents give specific instructions concerning 
construction means, methods, techniques, sequences or procedures, the Contractor shall evaluate the jobsite safety 
thereof and, except as stated below, shall be fully and solely responsible for the jobsite safety of such means, methods, 
techniques, sequences or procedures. If the Contractor determines that such means, methods, techniques, sequences or 
procedures may not be safe, the Contractor shall give timely written notice to the Owner and Architect and shall not 
proceed with that portion of the Work without further written instructions from the Architect. If the Contractor is then 
instructed in writing to proceed with the required means, methods, techniques, sequences or procedures without 
acceptance of changes proposed by the Contractor, the Owner shall be solely responsible for any loss or damage 
arising solely from those Owner-required means, methods, techniques, sequences, or procedures. 

§ 3.3.2 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor’s employees, 
Subcontractors and Sub-subcontractors at any tier and their respective agents and employees, and other persons or 
entities performing portions of the Work for, or on behalf of, the Contractor or any of its Subcontractors or 
Sub-subcontractors at any tier.  Reference in the Contract Documents to the Work, obligations, acts or omissions of 
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the Contractor shall be interpreted to apply to those of its Subcontractors, Sub-subcontractors at any tier, material 
suppliers and their respective agents and employees irrespective of whether such other entities are specifically 
identified in such reference.  

§ 3.3.3 The Contractor shall be responsible for inspection of portions of Work already performed to determine that 
such portions are in proper condition to receive subsequent Work.

§ 3.4 LABOR AND MATERIALS AND UTILITIES
§ 3.4.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor, 
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other 
facilities and services necessary for proper execution and completion of the Work, whether temporary or permanent 
and whether or not incorporated or to be incorporated in the Work.

§ 3.4.2 Except in the case of minor changes in the Work authorized by the Architect in accordance with Sections 
3.12.8 or 7.4, the Contractor may make substitutions only with the consent of the Owner, after evaluation by the 
Architect, and in accordance with a Change Order or Construction Change Directive.

§ 3.4.2.1 By making requests for substitutions based on Subparagraph 3.4.2 above, the Contractor:
.1 represents that the Contractor has personally investigated the proposed substitute product and 

determined that it is equal or superior in all respects to that specified.
.2 represents that the Contractor will provide the same warranty for the substitution that the Contractor 

would for that specified.
.3 certifies that the cost data presented is complete and includes all related costs, including but not 

limited to the Architect’s redesign costs; and waives all claims for additional costs related to the 
substitution which subsequently become apparent; and 

.4 will coordinate the installation of the accepted substitute, making such changes as may be required for 
the Work to be completed in all respects.

§ 3.4.3 The Contractor shall enforce strict discipline and good order among the Contractor’s employees and other 
persons carrying out the Work. The Contractor shall not permit employment of unfit persons or persons not properly 
skilled in tasks assigned to them.

§ 3.4.3.1 The Contractor shall only employ labor on the Project or in connection with the Work capable of working 
harmoniously with all trades, crafts and any other contractors and individuals associated with the Project.  The 
Contractor shall also minimize the likelihood of any strike, work stoppage or other labor disturbance.

§ 3.4.3.2 If the Work is to be performed by trade unions, the Contractor shall make all necessary arrangements to 
reconcile, without delay, damage or cost to the Owner and without recourse to the Architect or the Owner, any conflict 
between the Contract Documents and any agreements or regulations of any kind which regulate, control or distinguish 
what activities shall or shall not be included in the work of any particular trade.

§ 3.4.3.3 In addition, so as to ensure compliance with the federal Immigration Reform and Control Act of 1986 and 
regulations promulgated thereunder, Contractor shall establish and diligently implement, and require each of its 
Subcontractors and sub-Subcontractors at any tier and all other persons and entities providing labor or services related 
to the Work or the Project on behalf of Contractor to establish and diligently implement, a policy of hiring only 
individuals who are lawfully authorized to work in the United States; neither the policy nor its implementation shall 
discriminate because of citizenship status against U.S. citizens, U.S. nationals or permanent residents or temporary 
residents having proper work authorization. Contractor shall defend hold harmless and indemnify Owner and the other 
Indemnitees against any Loss, arising from or related to the failure of Contractor or any Subcontractor or 
sub-Subcontractor at any tier or any other person or entity providing labor or services related to the Work or the 
Project on behalf of Contractor to comply with the foregoing requirements. As used herein, the terms "Indemnitees" 
and "Loss" shall have the same meanings as set forth in Section 3.18 below.

§ 3.4.4 In all cases involving utilities, unless the Contract Documents specifically provide otherwise, it shall be the 
Contractor’s responsibility to coordinate the Work with the owners of such utilities, for the protection of such utilities 
and for the safety associated with working with or in the vicinity of such utilities. The Contractor shall coordinate any 
work required by private and/or public utility companies to provide utilities to the Work and/or shall coordinate 
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relocation of utilities as required by the Work. Any reference to the Owner being responsible for the coordination of, 
the paying for, or the relocation of any utility or associated equipment, which it does not own or control, requires only 
reasonable efforts by the Owner to coordinate such activity.

.1 Utilities or other services which are shown on surveys, or not shown but encountered or otherwise found, 
shall be protected by the Contractor from any damage from any Work and operations under the Contract 
Documents, unless or until they are abandoned. Except for utilities or other services that are not shown 
on surveys and were not previously encountered or otherwise found by Contractor or anyone working for 
or on behalf of the Contractor: (i) unless or until they are abandoned, or to be abandoned, the Contractor 
shall immediately repair, or cause the responsible party to repair, any damage from the Work or 
operations and restore the utilities and services to an equal or better condition than that which existed 
prior to the damage or disruption; (ii) the cost of repair of such utilities and services shall be borne solely 
by the Contractor or the responsible party without an extension of the Construction Time and without 
any increase in the Contract Sum or the Guaranteed maximum Price.

.2 To the extent practical, the Contractor shall be entitled to tie into the Owner’s existing water, power, 
natural gas and steam facilities without charge as to any usage in connection with the Work.

.3 No one except the Owner is permitted to connect to or activate any utility services in any building or 
facility owned or occupied by the Owner. When such connection or activation services are required, the 
Owner shall be contacted, and unless otherwise specifically provided in the Contract Documents all such 
work shall be performed by Owner’s personnel. In all cases, the Contractor shall give notice of the need 
for such services, to the Owner, in a timely manner (at least seventy two (72) hours in advance) in order 
to avoid delays to the Project’s progress.

§ 3.4.5 The Contractor shall cause pre-purchased equipment and material to be delivered to the Project Site or 
temporarily stored to assure coordination with other trades. The Contractor shall be responsible to verify that such 
equipment is in accordance with the Specifications.

§ 3.4.6 To the extent practicable, materials and equipment will be delivered to the Project Site in original containers or 
wrappings. Used materials or equipment will not be permitted to be incorporated into the Work without the written 
approval of the Architect and the Owner or unless specifically permitted or required by the Contract Documents. The 
Architect and the Owner shall have the right to have any such improperly used materials or equipment removed from 
the Project Site or completed Work whenever detected. The Architect’s or Owner’s failure to detect such used 
materials or equipment shall not relieve the Contractor of its obligations under this Paragraph. Neither the Architect 
nor the Owner shall have any obligation to inspect for or improperly detect used materials or equipment.

§ 3.4.7 All members of the Construction Team shall cooperate with each other and with any separate contractors or 
persons employed by the Owner. Each of these parties shall correlate their Work and activities with the Work of 
others, and in the case of disagreements as to the proper procedure, sequence of Work, use of space, responsibility for 
damage, or other matters related to the Work, the parties involved shall abide by the Contractor’s decision as to the 
procedure to be followed.

§ 3.4.8 Except in cases of unreasonable interference that constitutes an Owner Delay, the Contractor shall not be 
relieved of its obligation to cause the Work to be performed on time in accordance with the Contract Documents by the 
activities or duties of anyone involved in the administration of the contract, or by tests, inspections or approvals 
required or performed and coordinated by someone other than the Contractor.

§ 3.5 WARRANTY
§ 3.5.1 The Contractor warrants to the Owner and Architect that materials and equipment furnished under the Contract 
will be of good quality and new unless the Contract Documents require or permit otherwise. The Contractor further 
warrants that the Work will conform to the requirements of the Contract Documents and will be free from defects, 
except for those inherent in the quality of the Work the Contract Documents require or permit. Work, materials, or 
equipment not conforming to these requirements may be considered defective. The Contractor’s warranty excludes 
remedy for damage or defect caused by abuse, alterations to the Work not executed by the Contractor, improper or 
insufficient maintenance, improper operation, or normal wear and tear, and normal usage. If required by the Architect, 
the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment. The warranty 
shall be in the form and substance as required by Section 5.3.2.11.

§ 3.5.2 The Contractor shall assign to the Owner at the time of Substantial Completion any and all manufacturer’s 
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warranties relating to materials and labor used in the Work. Contractor shall perform the Work in a manner that will 
preserve any and all manufacturer’s warranties.

§ 3.5.3 If the Contractor uses any portion of the Work or the Owner’s other property, such items will be restored to the 
condition they were in immediately prior to such use at or before the time of Substantial Completion, or as otherwise 
specified in the Contract Documents. The Contractor’s warranty and agreement to correct Disputed Work includes the 
Contractor’s obligations under this section.

§ 3.6 TAXES
The Contractor shall pay sales, consumer, commercial activities, local business use and similar taxes for the Work 
provided by the Contractor that are legally enacted when bids are received or negotiations concluded, whether or not 
yet effective or merely scheduled to go into effect.

§ 3.7 PERMITS, FEES, NOTICES AND COMPLIANCE WITH LAWS
§ 3.7.1 NOT USED 

§ 3.7.2 The Contractor shall comply with and give notices required by Applicable Laws applicable to the performance 
of the Work.

§ 3.7.3 If the Contractor performs Work knowing it to be contrary to Applicable Laws the Contractor shall assume 
appropriate responsibility for such Work and shall bear the costs attributable to correction.

§ 3.7.4 Concealed or Unknown Conditions. If the Contractor encounters conditions at the site that are subsurface or 
otherwise concealed physical conditions that differ materially from both (i) those indicated in the Contract 
Documents, and (ii) those ordinarily found to exist and generally recognized as inherent in construction activities of 
the character provided for in the Contract Documents ("Materially Different Conditions"), the Contractor shall 
promptly provide notice to the Owner and the Architect before conditions are disturbed, irrespective of Section 15.1.2 
or other provisions to the contrary contained in the Contract Documents, and in no event later than forty-eight (48) 
hours after first observance of the conditions. The Architect will promptly investigate such conditions and, if the 
Architect determines that Materially Different Conditions exist that cause an increase or decrease in the Contractor’s 
cost of, or time required for, performance of any part of the Work, the Architect will recommend to the Owner an 
equitable adjustment in the Contract Sum or Construction Time, or both. If the Architect determines that the reported 
conditions at the site are not Materially Different Conditions or that no change in the terms of the Contract is justified, 
the Architect shall promptly notify the Owner and Contractor in writing, stating the reasons. If either party disputes the 
Architect’s determination or recommendation, that party may proceed as provided in Article 15. 

§ 3.7.5 If, in the course of the Work, the Contractor encounters human remains or recognizes the existence of burial 
markers, archaeological sites or wetlands not indicated in the Contract Documents, the Contractor shall immediately 
suspend any operations that would affect them and shall notify the Owner and Architect. Upon receipt of such notice, 
the Owner shall promptly take any action necessary to obtain governmental authorization required to resume the 
operations. The Contractor shall continue to suspend such operations until otherwise instructed by the Owner but shall 
continue with all other operations that do not affect those remains or features. Requests for adjustments in the Contract 
Sum and Construction Time arising from the existence of such remains or features may be made as provided in Article 
15.

§ 3.7.6 The Contractor shall notify the municipality, public utilities, agencies, Miss Dig and the Owner in a timely 
manner so as to allow reasonable response time before digging any tunnels or similar underground work, and shall 
protect all existing utilities, sidewalks, streets, and similar improvements while performing the Work.

§ 3.8 ALLOWANCES
§ 3.8.1 The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents. Items 
covered by allowances shall be supplied for such amounts and by such persons or entities as the Owner may direct, but 
the Contractor shall not be required to employ persons or entities to whom the Contractor has reasonable objection.

§ 3.8.2 Unless otherwise provided in the Contract Documents,
.1 Allowances shall cover the cost to the Contractor of materials and equipment delivered at the site and 

all required taxes, less applicable trade discounts;
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.2 Contractor’s costs for unloading and handling at the site, labor, installation costs, overhead, profit and 
other expenses contemplated for stated allowance amounts shall be included in the Contract Sum but 
not in the allowances; and

.3 Whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (i) the difference between actual costs 
and the allowances under Section 3.8.2.1 and (ii) changes in Contractor’s costs under Section 3.8.2.2.

§ 3.8.3 Materials and equipment under an allowance shall be selected by the Owner with reasonable promptness.

§ 3.9 SUPERINTENDENT
§ 3.9.1 The Contractor shall employ a competent superintendent and necessary assistants who shall be in attendance at 
the Project Site during performance of the Work. The superintendent shall represent the Contractor, and 
communications given to the superintendent shall be as binding as if given to the Contractor.  Important 
communications shall be confirmed in writing. Other communications shall be similarly confirmed on written request 
in each case.

§ 3.9.2 The Contractor, as soon as practicable after award of the Contract, shall confirm in writing to the Owner 
through the Architect the name and qualifications of the proposed superintendent. The Architect may reply within 
fourteen (14) days to the Contractor in writing stating (i) whether the Owner or the Architect has reasonable objection 
to the proposed superintendent or (ii) that the Architect requires additional time to review. Failure of the Architect to 
reply within the fourteen (14)-day period shall constitute notice of no reasonable objection. 

§ 3.9.3 The Contractor shall not employ a proposed superintendent to whom the Owner or Architect has made 
reasonable and timely objection. The Contractor shall not change the superintendent without the Owner’s consent, 
which shall not unreasonably be withheld or delayed. 

§ 3.10 CONTRACTOR’S CONSTRUCTION SCHEDULES
§ 3.10.1 The Contractor, as part of its Contract Sum or Guaranteed Maximum Price, promptly after being awarded the 
Contract, shall prepare and submit to the Owner and the Architect a proposed Construction Schedule, to serve as a 
schedule for the performance of the Work.  Except with the Owner’s prior written approval, the Construction Schedule 
shall maintain the critical path and all milestones and deadlines established in the Master Design and Construction 
Schedule.  The schedule shall not exceed time limits current under the Contract Documents, shall be reviewed and, if 
appropriate, revised monthly or at appropriate intervals as required by the conditions of the Work and Project, shall be 
related to the entire Project to the extent required by the Contract Documents, and shall provide for expeditious and 
practicable execution of the Work.

§ 3.10.2 The Contractor shall prepare a submittal schedule, promptly after being awarded the Contract and thereafter 
as necessary to maintain a current submittal schedule, and shall submit the schedule(s) for the Architect’s approval. 
The Architect’s approval shall not unreasonably be delayed or withheld. The submittal schedule shall (i) be 
coordinated with the Contractor’s construction schedule, and (ii) allow the Architect reasonable time to review 
submittals. If the Contractor fails to submit a submittal schedule, the Contractor shall not be entitled to any increase in 
Contract Sum or extension of Construction Time based on the time required for review of submittals. The submittal 
schedule shall substantively follow the requirements depicted in figure 3.12.4.3.

§ 3.10.3 Construction Schedule shall be in a detailed critical path method format satisfactory to the Owner which shall 
also: (i) provide a graphic representation coordinating and sequencing all activities and events that will occur during 
performance of the Work; (ii) identify each phase of construction and occupancy; (iii) set forth Milestone Dates and 
manpower loading.  The Construction Schedule shall allow for and depict the following:

.1 local weather conditions;

.2 local jurisdictional or other work restrictions;

.3 specific restrictions, constraints and Contract completion dates stipulated in the Contract Documents;

.4 intermediate completion dates stipulated in the Contract Documents;

.5 time for needed approvals by the Owner, Architect, or other agency or authority;

.6 Owner, Architect, or other agency or authority inspections and/or tests where required by the Contract 
Documents;

.7 the work of separate contractors or the Owner; 

.8 necessary resources to accomplish the Work within the Construction Time;
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.9 other information that may be provided by the Architect or the Owner; and

.10 a legend for each report or chart which clearly identifies how to interpret each.

§ 3.10.4 Upon review and acceptance by the Owner, the Construction Schedule shall be deemed part of the Contract 
Documents and shall not be subject to change except in accordance with Section 8.3 and Article 7. If it is not accepted, 
the Construction Schedule shall be promptly revised by the Contractor in accordance with the recommendations of the 
Owner and Architect and shall be resubmitted for acceptance.

.1 The Construction Schedule, subject to any Modification granted in accordance with the Agreement, shall 
constitute the Contractor’s scheduling commitment to the Owner. It shall also serve as the basis for the 
Contractor’s Contract Sum or Guaranteed Maximum Price.

.2 The Contractor shall meet at least bi-weekly with the persons providing labor or materials under each 
trade package to review their progress and take appropriate action to maintain the Construction 
Schedule.

.3 The accepted Construction Schedule shall be updated (i) monthly to compare actual progress with 
projected progress and (ii) at any other time if requested by the Owner. The updated Construction 
Schedule shall reflect the status of the Project’s progress at the date of update and the Contractor’s 
planned progress of remaining portions of the Work.

.4 The Contractor shall develop recovery schedules when critical path or Milestone Dates are or may be at 
risk.

.5 The Contractor is responsible for the completeness of the Construction Schedule. The Contractor shall 
confirm in writing, with each submission of the Construction Schedule, that the Contractor has reviewed 
the Construction Schedule with Subcontractors and Suppliers and has coordinated and allowed for the 
lead times associated with the delivery of materials or equipment required for the proper progress of the 
Work.

.6 The sequence of activities in the Construction Schedule will reflect the Contractor’s intended approach 
to the execution of and completion of the Work. The Construction Schedule shall be broken into work 
areas to provide for a clear identification of the planned progress of the Work. Unless it is impractical, 
the duration of each activity will not be greater than twenty (20) working days. All durations shown will 
be in working days.

.7 The Owner’s or the Architect’s review of Construction Schedule shall not constitute or imply the 
acceptance of or relieve the Contractor of the responsibility for the means, methods, sequences, 
techniques or procedures used in the performance of the Work. 

.8 The Construction Schedule shall represent the Contractor’s plan for organizing, directing, managing, 
controlling, staffing and executing the Work required by the Contract Documents. The Owner shall have 
the right to rely on such Construction Schedule to coordinate and otherwise plan the work of the Owner, 
Architect, or other separate contractors, and to evaluate progress for payment purposes or other purposes 
as described in the Contract Documents.

.9 All float time in the Construction Schedule shall be shared by the Owner and Contractor or otherwise 
used for the benefit of the Project.

.10 The updated Construction Schedule will identify the actual start and finish dates of all activities 
completed and the actual start date and remaining duration of all activities in progress.

.11 At the completion of the Work and as a condition precedent to final payment to the Contractor, the 
Contractor shall submit two (2) copies of the final updated Construction Schedule to the Owner.

§ 3.10.5 The Contractor shall proceed strictly (not substantially) in accordance with the critical path set forth in the 
Construction Schedule. The Contractor shall monitor the progress of the Work for conformance with the requirements 
of the Construction Schedule and shall promptly advise the Owner of any delays or potential delays. If any progress 
report indicates any delays, the Contractor shall propose an affirmative plan to correct the delay, including overtime 
and/or additional labor, if necessary. In no event shall any progress report constitute an adjustment of the Construction 
Time or any Milestone Date or the Contract Sum or Guaranteed Maximum Price unless any such adjustment is agreed 
to by the Owner and authorized pursuant to a Change Order.

§ 3.10.6 The Contractor shall perform the Work in general accordance with the most recent schedules submitted to the 
Owner and Architect. 
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§ 3.11 DOCUMENTS AND SAMPLES AT THE SITE
The Contractor shall maintain at the site for the Owner one copy of the Drawings, Specifications, Addenda, Change 
Orders and other Modifications, in good order and marked currently to indicate field changes and selections made 
during construction, and one copy of approved Shop Drawings, Product Data, Samples and similar required 
submittals. These shall be available to the Architect and shall be delivered to the Architect for submittal to the Owner 
upon completion of the Work as a record of the Work as constructed. 

§ 3.12 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES
§ 3.12.1 Shop Drawings are drawings, diagrams, schedules and other data specially prepared for the Work by the 
Contractor or a Subcontractor, Sub-subcontractor, manufacturer, supplier or distributor to illustrate some portion of 
the Work.

§ 3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams and 
other information furnished by the Contractor to illustrate materials or equipment for some portion of the Work. 

§ 3.12.3 Samples are physical examples that illustrate materials, equipment or workmanship and establish standards 
by which the Work will be judged.

§ 3.12.4 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. Their purpose is 
to demonstrate the way by which the Contractor proposes to conform to the information given and the design concept 
expressed in the Contract Documents for those portions of the Work for which the Contract Documents require 
submittals. Review by the Architect is subject to the limitations of Section 4.2.7. Informational submittals upon which 
the Architect is not expected to take responsive action may be so identified in the Contract Documents. submittals that 
are not required by the Contract Documents may be returned by the Architect without action.

§ 3.12.4.1 As part of the document control system, the Contractor shall develop and keep current a submittal log, which 
is coordinated with the Construction Schedule.

§ 3.12.4.2 The Contractor shall monitor the time required for submission of submittals to the Architect, as well as the 
time required for their review and approval by the Architect. The Contractor shall take corrective action as appropriate 
to insure the timely submission and review of submittals.

§ 3.12.4.3 Unless required otherwise in the Construction Documents, the Architect and Contractor shall follow and 
shall cause their respective Consultants, Subcontractors and/or Suppliers to follow the submittal document control 
process and schedule described in the figure 3.12.4.3 below, Document Flow for submittals and submittal Samples.
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§ 3.12.5 The Contractor shall review for compliance with the Contract Documents, approve and submit to the 
Architect Shop Drawings, Product Data, Samples and similar submittals required by the Contract Documents in 
accordance with the submittal schedule approved by the Architect or, in the absence of an approved submittal 
schedule, with reasonable promptness and in such sequence as to cause no delay in the Work or in the activities of the 
Owner or of separate contractors.  submittals which are not marked as reviewed for compliance with the Contract 
Documents and approved by the Contractor may be returned by the Architect without action.

§ 3.12.5.1 The Contractor shall check thoroughly all such submittals, including those it prepares itself, as to 
measurements, sizes of members, materials and all other details, to assure that they conform to the intent of the 
Contract Documents.

§ 3.12.5.2 The Contractor shall promptly return to the Subcontractors and/or Suppliers, for correction, any of the 
submittals that are found inaccurate or otherwise erroneous.

§ 3.12.5.3 After the Contractor has checked and approved such submittals, the Contractor shall place thereon the date 
of its approval and the legible signature of the individual who reviewed them and shall then submit them to the 
Architect for review. The quantity required and the manner of submission will be as required by the outlined 
procedure shown on the attached flow chart. The Architect may refuse to check or review any submittals, which are 
not submitted in compliance with these requirements.

§ 3.12.5.4 Submittals describing manufactured equipment must be "project specific". Every submission copy must be 
clearly marked to fully define the intended model number, configuration and other applicable product information.

§ 3.12.5.5 Among other things, the Contractor shall be responsible for the constructability, content, completeness, and 
consistency of all submittals.
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§ 3.12.5.6 The Contractor shall notify the Owner when submittals are received. It shall deliver copies to the Owner 
upon request.

§ 3.12.5.7 The Contractor shall notify the Owner and the Architect in writing if any submittals appear to modify the 
requirements of the Contract Documents. This notice shall identify each and every change.

§ 3.12.5.8 The Contractor shall furnish to the Architect for review when requested, or when required by the Contract 
Documents, Samples of all materials and finishes to be used in the execution of the Work. Such Samples shall be of 
sufficient size to be representative and the required number of them shall be submitted before the Work utilizing the 
materials they exemplify is commenced and in ample time to permit examination thereof. In all cases, Samples shall 
be submitted at least three (3) weeks prior to when approval is needed to maintain the progress required by the 
Construction Schedule. All materials furnished and finishes applied to the Work shall be fully equal to the submitted 
Samples.

.1 Samples shall be forwarded to the Architect with all shipping charges prepaid. Unless otherwise 
directed, Samples shall be submitted in triplicate, boxed or wrapped properly, each labeled with the 
name, type or brand of the materials, its place of origin, the names of its producer, Contractor, and the 
Project.

.2 The approval of Samples is generally directed towards establishing quality, color and finish criteria, and 
does not modify the requirements of the Contract Documents as to dimensions or design.

§ 3.12.5.9 Each Shop Drawing which details by original line drawings the Work to be fabricated for the job shall be 
submitted in either electronic or in a printed form suitable for reproductions plus three (3) copies made therefrom. A 
clear space, 8 inch x 8 inch, shall be allowed on the Shop Drawings in the lower right hand corner for the placement of 
review and date stamps. After review, the Architect will obtain a copy from the documents as required for use and will 
return the reviewed and noted, or corrected, documents to the Contractor and a copy to the Owner. Drawings returned 
for resubmission or disapproved require the original Shop Drawing to be corrected and a new set of documents with 
the required edits made therefrom submitted. Such procedure shall be followed until review is final. The Contractor 
shall obtain and provide such number of approved documents from the final drawing, which carry the Architect’s 
stamp of approval, as may be required for distribution. This shall include the forwarding of one set of approved 
documents each to the Architect and the Owner for record, and necessary quantity of documents for the Owner’s use.

§ 3.12.6 By submitting Shop Drawings, Product Data, Samples and similar submittals, the Contractor represents to the 
Owner and Architect that the Contractor has (i) reviewed and approved them, (ii) determined and verified materials, 
field measurements and field construction criteria related thereto, or will do so and (iii) checked and coordinated the 
information contained within such submittals with the requirements of the Work and of the Contract Documents.

§ 3.12.6.1 The Architect will check and review the submittals with reasonable promptness and within any time limits 
agreed upon in writing and will return them as hereinafter described, indicating by notation, or by written instructions, 
or other directions, any corrections, which in the judgment of the Architect, may be necessary to meet the 
requirements of the Contract Documents. The Contractor shall then review such notations, instructions, or directions, 
and if the Contractor concurs therein, shall make or have made such corrections, and shall, when so noted on the 
submittals or requested by the Architect, resubmit corrected submittals to the Architect as soon as possible, for final 
check and review. Such final check and review by the Architect of submittals so corrected and resubmitted will be 
limited to the corrections only, and the Contractor, by such resubmission shall be held to have represented that such 
submittals contain no other alterations, additions, or deletions, unless the Contractor, in writing, directs the Architect’s 
specific attention to same. Should the Contractor question or disagree with such notations, instructions, or directions, 
the Contractor shall direct the Architect’s attention to same for further clarification before resubmitting them. 
Corrections or changes indicated on submittals shall not be construed as an order for a change in the Work or to 
perform extra work.

§ 3.12.6.2 The Architect’s review of submittals is not conducted for the purpose of determining the accuracy and 
completeness of other details such as dimensions and quantities, or for substantiating instructions for installation or 
performance of equipment or systems, all of which remain the responsibility of the Contractor. The Architect does not 
assume responsibility for errors, omissions or deviations from the Contract Documents contained in such submittals. 
Any such errors, omissions or deviations from the Contract Documents must be corrected by the Contractor, 
irrespective of the receipt and review of the submittals by the Architect, and even though the Work is done in 
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accordance with such submittals, unless such error, omission or deviation from the Contract Documents is specifically 
called to the Architect’s attention by the Contractor in a separate written letter of communication, at the time of 
Submittal, and the Architect has given written approval of such error, omission, or deviation.

§ 3.12.7 The Contractor shall perform no portion of the Work for which the Contract Documents require Submittal and 
review of Shop Drawings, Product Data, Samples or similar submittals until the respective Submittal has been 
approved by the Architect.

§ 3.12.8 The Work shall be in accordance with approved Submittals except that the Contractor shall not be relieved of 
responsibility for deviations from requirements of the Contract Documents by the Architect’s approval of Shop 
Drawings, Product Data, Samples or similar submittals unless the Contractor has specifically informed the Architect 
in writing of such deviation at the time of submittal and (i) the Architect has given written approval to the specific 
deviation as a minor change in the Work, or (ii) a Change Order or Construction Change Directive has been issued 
authorizing the deviation. The Contractor shall not be relieved of responsibility for errors or omissions in Shop 
Drawings, Product Data, Samples or similar submittals by the Architect’s approval thereof.

§ 3.12.9 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data, 
Samples or similar submittals, to revisions other than those requested by the Architect on previous submittals. In the 
absence of such written notice, the Architect’s approval of a resubmission shall not apply to such revisions.

§ 3.12.10 The Contractor shall not be required to provide professional services that constitute the practice of 
architecture or engineering unless such services are specifically required by the Contract Documents for a portion of 
the Work or unless the Contractor needs to provide such services in order to carry out the Contractor’s responsibilities 
for construction means, methods, techniques, sequences and procedures. The Contractor shall not be required to 
provide professional services in violation of Applicable Law. If professional design services or certifications by a 
design professional related to systems, materials or equipment are specifically required of the Contractor by the 
Contract Documents, the Owner and the Architect will specify all performance and design criteria that such services 
must satisfy. The Contractor shall cause such services or certifications to be provided by a properly licensed design 
professional, whose signature and seal shall appear on all drawings, calculations, specifications, certifications, Shop 
Drawings and other submittals prepared by such professional. Shop Drawings and other submittals related to the Work 
designed or certified by such professional, if prepared by others, shall bear such professional’s written approval when 
submitted to the Architect. The Owner and the Architect shall be entitled to rely upon the adequacy, accuracy and 
completeness of the services, certifications and approvals performed or provided by such design professionals, 
provided the Owner and Architect have specified to the Contractor all performance and design criteria that such 
services must satisfy. Pursuant to this Section 3.12.10, the Architect will review, approve or take other appropriate 
action on submittals only for the limited purpose of checking for conformance with information given and the design 
concept expressed in the Contract Documents. The Contractor shall not be responsible for the adequacy of the 
performance and design criteria specified in the Contract Documents.

§ 3.13 USE OF SITE
§ 3.13.1 The Contractor shall confine operations at the site to areas permitted by Applicable Laws, lawful orders of 
public authorities and the Contract Documents and shall not unreasonably encumber the site with materials or 
equipment.

§ 3.13.2 Only materials and equipment which are to be used directly in the Work shall be brought to and stored on the 
Project Site. After equipment is no longer required for the Work, if feasible, it shall be promptly removed from the 
Project Site. Protection of construction materials and equipment stored at the Project Site from weather, theft, damage 
and all other casualty is solely the responsibility of the Contractor, who shall bear the risk of loss thereof except to the 
extent such loss is covered by insurance the Owner is required to maintain under the Agreement.

.1 Prior to Substantial Completion, all temporary work, of every nature, shall be dismantled and removed 
from the Owner’s premises.

.2 If at any time it becomes necessary to move material or equipment, which has been temporarily located 
or stored on the site during construction, the Contractor shall, when directed, cause them to be moved to 
another location without charge to the Owner.

§ 3.13.3 There shall be no offsite storage of materials or equipment without the Owner’s prior written approval in each 
instance. If the Owner consents to offsite storage, the Contractor shall also comply with the following specific 
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requirements:
.1 Title to such materials shall be vested in the Owner, after payment therefor to the Contractor, as 

evidenced by documentation satisfactory in form and substance to the Owner, including bills of sale, 
recorded financing statements, UCC filings and UCC searches. The Contractor shall procure insurance 
satisfactory to the Owner for materials stored off the Project Site in an amount not less than the total 
replacement value thereof.

.2 Only assembled components may be stored off the Project Site.

.3 Representatives of the Owner shall have the right to make inspections of the storage areas at any time.

.4 Such materials shall be (i) protected from diversion, destruction, theft and damage to the satisfaction of 
the Owner, (ii) specifically marked for use in the Work, and (iii) segregated from other materials at the 
storage facility.

§ 3.13.4 No member of the Construction Team shall erect any sign on the Project Site without the Owner’s prior 
consent.

§ 3.13.5 The Contractor shall ensure that the Work is at all times performed in a manner that affords the Owner, the 
Architect, and the Owner’s separate contractors reasonable access, both vehicular and pedestrian, to the Project Site 
and all adjacent areas. The Work shall be performed, to the fullest extent reasonably possible, in such a manner that 
public areas adjacent to the Project Site shall be free from all debris, building materials and equipment. Without 
limiting any other provision of the Contract Documents, the Contractor shall use its best efforts to minimize any 
interference with the occupancy or beneficial use of (i) any areas and buildings adjacent to the Project Site or (ii) 
portions of the Project in which Work is not being carried out in the event of partial occupancy.

§ 3.13.6 The Contractor shall not, without the Owner’s prior written approval, permit any workers to use any existing 
facilities at the Project Site, including, without limitation, lavatories, toilets, entrances, and eating and parking areas, 
other than those designated by the Owner. Without limiting any other provision of the Agreement, the Contractor shall 
enforce compliance with all rules and regulations promulgated by the Owner in connection with the use and 
occupancy of the Project Site and the surrounding area. The Contractor shall immediately notify the Owner in writing 
if, during the performance of the Work, the Contractor reasonably determines compliance with any portion of such 
rules and regulations to be impractical, setting forth the problems of such compliance and suggesting alternative 
means through which the results intended by such portions of the rules and regulations can be achieved. The Owner 
may, in its discretion, adopt such suggestions, develop new alternatives or require compliance with the existing 
requirements of the rules and regulations. The Contractor shall also cause all members of the Construction Team to 
comply with all insurance requirements and collective bargaining agreements applicable to use and occupancy of the 
Project Site and the surrounding area. However, the Contractor shall not be responsible to regulate the workers’ 
conduct outside of work hours except as may be permitted under Applicable Laws and collective bargaining 
agreements.

.1 Should any room or part of an existing building or facility be temporarily used by any member of the 
Construction Team as a shop, storeroom, locker room, an office, or for any other purpose, such room or 
part shall, prior to completion and when so directed, be thoroughly cleaned and returned to its original 
condition. All damage to any such room or part of an existing building or facility arising therefrom shall 
be corrected, and the whole left in a condition acceptable to the Owner by the Contractor. No room or 
part of an existing structure shall be so used without the written consent of the Owner.

§ 3.13.7 Anything contained in the Contract Documents to the contrary notwithstanding, no one except the Owner shall 
be permitted to disrupt the operation of any building system or any other services without the Owner’s prior written 
consent. Any request to perform such work shall be in writing, received by the Owner no less than five (5) days prior 
to the commencement of the requested disruption, and shall detail (i) the exact nature and duration of such 
interruption, (ii) the area affected, and (iii) any impact upon the Construction Schedule caused by such proposed 
temporary disruption. Except in the case of Additional Measures, all Work shall be performed during the hours and on 
the days set forth in the Specifications. The Contractor’s failure to comply with the notice provisions of this section 
shall constitute a waiver by the Contractor of any right it may have to an adjustment of its compensation, or the 
Construction Time, on account of any postponement, rescheduling, or other delays ordered by the Owner in 
connection with any Work affecting a critical service for which appropriate notice was not furnished.

§ 3.13.8 The Contractor will consult with the Owner concerning any necessary operations at the Project Site, including 
staging area limits, office or storage trailer locations, dumpster operations, equipment and material deliveries, hoisting 
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areas and any other construction impacts on the Owner’s grounds.
.1 All areas used by member of the Construction Team must be properly fenced. Unless the Contract 

Documents designate another specific type of temporary fencing to be used, the minimum temporary 
fencing requirement will be the use of chain-link fence having a minimum exposed height of eight (8) 
feet above grade. Temporary barricades shall also be provided as necessary for the safety of the general 
public.

.2 The Contractor shall locate all underground utilities and lawn irrigation piping prior to driving fence 
posts.

.3 Materials, equipment, trailers, vehicles and all other operations are not to be located under or within the 
drip line of trees. Construction, staging or storage operations in flower and shrub plantings and beds are 
to be avoided.

.4 Driving of vehicles on lawn areas is strictly prohibited.

.5 Any tree trimming or tree root disturbances shall be performed only after consultation, inspection and 
approval by the Owner.

.6 All existing traffic control devices, such as bollards, chain and posts, building signs, or traffic signs, shall 
not be removed without specific approval from the Owner.

.7 Unless stated otherwise in the Contract Documents, the Contractor will be responsible to restore, to the 
Owner’s satisfaction, all disturbed areas caused by the Work.

.8 All lawn, shrub and tree restoration work, including soil aeration, tree trimming and plant material 
replacements shall be performed by a qualified landscape contractor.

.9 The Contractor shall also cause all streets, drives, sidewalks, walls, lights, signs, fences, poles and the 
like where disturbed or damaged by the Work to be repaired, and shall leave them in the same condition 
after completion of the Work as before operations started.

.10 The Contractor shall provide and maintain pedestrian walkways and other means of access to and from 
any building or facility requiring such as a result of the execution of the Work. Such means of access 
shall be as required by the Contract Documents and/or the Owner’s directions.

.11 The Contractor shall, subject to the approval of the Owner, designate areas for eating, provide adequate 
receptacles, and maintain the area in a sanitary condition free of rodents and pests. Remnants of food 
shall not be allowed to spread beyond the trash receptacles in the designated eating areas. The trash 
receptacles for the designated eating areas shall be emptied at least once each work day.

§ 3.13.9 The Contractor shall provide and maintain temporary stairs, main ladders and runways for access to all areas 
for the use of all trades. The Contractor shall provide additional runways and ladders as may be required for the 
execution of the Contractor’s Work. All such apparatus, equipment and construction shall meet all requirements for 
safety and all provisions of federal, state or local laws and ordinances applicable thereto. Permanent stairs shall be 
erected as soon as possible, and the Contractor shall provide same with protective treads, handrails and shaft 
protection.

§ 3.13.10 The Contractor shall provide suitable toilet facilities, at locations approved by the Owner, for the use of all its 
employees and those of the Construction Team and shall maintain same in proper sanitary condition acceptable to the 
Owner. All temporary toilet facilities shall be removed upon completion of the Work. The Contractor, its employees 
or other members of the Construction Team will not be permitted to use toilet facilities in the building under 
construction, or other buildings on or near the Project Site.

§ 3.13.11 The Contractor shall provide telephone service at the Project Site for use by the Contractor, Owner and 
Architect.

.1 The cost of installation, rent, message unit charges, and removal shall be paid by the Contractor. All long 
distance calls shall be paid by the party making such calls.

.2 The Contractor shall provide a public telephone, conveniently located, for the use of others.

.3 Telephones addressed in this Article shall remain until the completion of the Work.

§ 3.14 CUTTING AND PATCHING
§ 3.14.1 The Contractor shall be responsible for cutting, fitting or patching required to complete the Work or to make 
its parts fit together properly. All areas requiring cutting, fitting and patching shall be restored to the condition existing 
prior to the cutting, fitting and patching, unless otherwise required by the Contract Documents. 



Init.

/

AIA Document A201® –  20 07 .  Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The American 
Institute of Architects. All rights reserved. The “American Institute of Architects,” “AIA,” the AIA Logo, "A201," and “AIA Contract Documents” are registered 
trademarks and may not be used without permission. This document was produced by AIA software at 11:58:45 ET on 04/07/2021 under Order No.3340124270 
which expires on 09/17/2021, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents® Terms of 
Service. To report copyright violations, e-mail copyright@aia.org.
User Notes:  (1752196177)

30

§ 3.14.2 The Contractor shall not damage or endanger a portion of the Work or fully or partially completed 
construction of the Owner or separate contractors by cutting, patching or otherwise altering such construction, or by 
excavation. The Contractor shall not cut or otherwise alter such construction by the Owner or a separate contractor 
except with written consent of the Owner and of such separate contractor; such consent shall not be unreasonably 
withheld. The Contractor shall not unreasonably withhold from the Owner or a separate contractor the Contractor’s 
consent to cutting or otherwise altering the Work.

§ 3.14.3 Only tradespersons skilled and experienced in cutting, fitting and patching shall perform such Work.  An 
appropriate member of the Construction Team shall do all cutting, fitting or patching on the Work that may be required 
to make its several parts come together properly and fit the Work to receive or be received by work of other contractors 
shown by, or reasonably implied by, the Contract Documents for the completed Project. An appropriate member of the 
Construction Team shall repair or otherwise make good all such cutting, fitting, or patching after the required Work 
has been completed as the Architect may direct.

§ 3.14.4 The Contractor shall not cut or otherwise alter any portion of any structure of which the Work is a part or to 
which the Work is attached without in each instance having first submitted to the Owner Shop Drawings accurately 
locating each such cut or alteration. The Architect’s approval of such Shop Drawings must be obtained prior to making 
any such cut or alteration.

§ 3.15 CLEANING UP
§ 3.15.1 The Contractor shall keep the Project Site, all staging areas, and surrounding area free from accumulation of 
waste materials or rubbish caused by the Work. At completion of the Work, the Contractor shall remove or cause to be 
removed from the Project Site, all staging and surrounding areas all waste materials, rubbish, scaffolding, the 
Contractor’s tools, construction equipment, machinery, surplus materials and other materials used on the Project Site.

.1 Construction debris and rubbish as generated by the Work shall be removed from the point of origin 
daily and not allowed to accumulate. It shall be deposited in a trash container provided on the site until 
hauled away. Scrap materials for reuse in temporary Work shall be segregated and properly stored, 
protected and covered as for new materials. The result of the above shall be the maintenance of a clean 
project, with a minimum of fire hazards. The Contractor shall establish and implement a clean-up 
routine.

§ 3.15.2 If the Contractor fails to keep the Project Site and all staging and surrounding areas clean as required by the 
Contract Documents and in accordance with the instructions of the Owner, the Owner may, following forty-eight (48) 
hours’ notice, do so and the cost thereof shall be charged to the Contractor. Such charge may be deducted from the 
next payment owed the Contractor, or if the balance of any payments owed is insufficient to cover the amount owing, 
the Owner may send an invoice to the Contractor for payment, and the Contractor will pay the invoice upon demand.

§ 3.15.3 Unless the Contract Documents require a higher standard, the Contractor shall leave all Work installed or 
modified under the Agreement and all existing materials and surfaces affected by the Work and each area of the 
Project Site clean to the satisfaction of the Owner. This shall include at a minimum: complete dusting, sweeping, 
vacuuming, mopping, polishing, and other activities as necessary to remove all dust, dirt and other construction 
residues, and removal of all tools and equipment, construction debris, rubbish, and surplus materials.

§ 3.15.4 Immediately before turning any portion of the Project over to the Owner, the Contractor shall have all glass 
cleaned by professional window washers. Care shall be taken not to scratch any glass. Acid or other cleaning material 
which will injure or mar the surface or adjacent Work will not be allowed. Any damage resulting from glass cleaning 
shall be corrected by the Contractor, including the furnishing of new glass of same character and quality or the 
replacement of other Work damaged or disturbed.

§ 3.16 ACCESS TO WORK
The Contractor shall provide the Owner and Architect access to the Work in preparation and progress wherever 
located.

§ 3.17 ROYALTIES, PATENTS AND COPYRIGHTS
The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or claims for infringement of 
copyrights and patent rights and shall hold the Owner and Architect harmless from loss on account thereof, but shall 
not be responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
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manufacturers is required by the Contract Documents, or where the copyright violations are contained in Drawings, 
Specifications or other documents prepared by the Owner or Architect. However, if the Contractor has reason to 
believe that the required design, process or product is an infringement of a copyright or a patent, the Contractor shall 
be responsible for such loss unless such information is promptly furnished to the Architect.

§ 3.18 INDEMNIFICATION
§ 3.18.1 Irrespective of any other provisions of the Contract Documents to the contrary, to the fullest extent permitted 
by law the Contractor or any other person for whom the Contractor is liable, shall be responsible for any liability, pay 
on behalf of  indemnify, defend and hold harmless the Owner,  its elected and appointed officials, employees and 
volunteers and others working on behalf of the Owner, Architect, Architect’s consultants, and agents and employees 
of any of them (collectively "Indemnitees") from and against claims, damages, demands, suits,  fines, penalties, losses, 
costs and expenses, including but not limited to attorneys’ fees (collectively "Losses"), arising out of or resulting from 
including all costs connected therewith and for any damages which may be asserted, claimed or recovered against or 
from the Owner, its elected and appointed officials, employees, volunteers, or others working on behalf of the Owner, 
the actual or alleged violation of Laws, reckless, intentional or negligent acts or omissions or the breach of any 
requirement of the Contract Documents of or by the Contractor, a Subcontractor, Sub-subcontractor, anyone directly 
or indirectly employed by them or anyone for whose acts they may be liable, including without limitation Losses 
attributable to bodily injury, sickness, disease and property damage (all the foregoing hereinafter being referred to as 
"Contractor’s Wrongful Acts"),  except to the extent such  Loss is caused  by the Indemnitee seeking indemnification 
or defense hereunder.  Such obligation shall not be construed to negate, abridge, or reduce other rights or obligations 
of indemnity and defense that would otherwise exist as to a party or person described in this Section 3.18.

§ 3.18.1.1 In addition, to the fullest extent permitted by law, the Contractor shall indemnify, defend and hold the 
Owner, and  its elected or appointed officials, employees or volunteers or others working on behalf of the Owner, 
Architect, and the agents and employees of any of the them, harmless from any claims, liabilities, damages, losses and 
expenses, including without limitation, actual attorney fees and expenses incurred in litigating, arbitrating or settling 
any claim, action or arbitration, arising from, or in any way relating to, any failure of the Contractor, or any claim that 
the Contractor failed, to perform punctually or properly any of its obligations created by the provisions of the Contract 
Documents.

§ 3.18.2 In claims against any person or entity indemnified under this Section 3.18 by an employee of the Contractor, 
a Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable, the 
indemnification obligation under Section 3.18.1 shall not be limited by a limitation on amount or type of damages, 
compensation or benefits payable by or for the Contractor or a Subcontractor under workers’ compensation acts, 
disability benefit acts or other employee benefit acts.

§ 3.19 RECORD DOCUMENTS
§ 3.19.1 The Contractor shall maintain at the Project Site on a current basis for review by the Owner, the Architect, and 
all members of the Construction Team, the Record Documents, which include: a record copy of all logs, reports, 
Contract Documents, and Record Drawings in good order and marked to record all changes made during Construction, 
all approved Shop Drawings, Product Data, Samples, and other submittals, applicable handbooks, maintenance and 
operating manuals and instructions, and other related documents and revisions which arise out of the Contract 
Documents or the Work. As part of the Record Documents, the Contractor shall maintain records of principal building 
layout lines, elevations of the bottoms of footings, Project floor levels and key Site elevations certified by a qualified 
surveyor. The Contractor shall at all times make all records (excluding internal memoranda or reports, privileged 
communications and documents with incidental references to the Work, or documents which discuss multiple 
projects) available to the Owner and the Architect, and, at the completion of the Work, shall deliver all such Record 
Documents to the Owner neatly organized, bound, and indexed. The Contractor shall monitor preparation of as-built 
Drawings by Subcontractors on a monthly basis and shall take corrective action as appropriate when as-builts are not 
being properly updated. The Contractor shall be permitted to retain a copy of the Record Documents for its own use 
after the Work is completed and, in any event, the Owner shall continue to provide access to the Record Documents, 
for the Contractor to inspect and copy.

§ 3.19.2 The Record Drawings shall be prepared and updated during the prosecution of the Work. The prints for 
Record Drawing use will be a set of blackline prints provided by the Architect to the Contractor at the start of 
construction. The Contractor shall maintain said set in good condition and shall use colored pencils or other methods 
reasonably acceptable to the Owner to mark-up said set with "record information" in a legible manner to show: (i) 



Init.

/

AIA Document A201® –  20 07 .  Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The American 
Institute of Architects. All rights reserved. The “American Institute of Architects,” “AIA,” the AIA Logo, "A201," and “AIA Contract Documents” are registered 
trademarks and may not be used without permission. This document was produced by AIA software at 11:58:45 ET on 04/07/2021 under Order No.3340124270 
which expires on 09/17/2021, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents® Terms of 
Service. To report copyright violations, e-mail copyright@aia.org.
User Notes:  (1752196177)

32

deviations from the Drawings made during construction; (ii) details in the Work not previously shown; (iii) changes to 
existing conditions or existing conditions found to differ from those shown on any existing drawings; (iv) the actual 
installed position of equipment, piping, conduits, light switches, electric fixtures, circuiting, ducts, dampers, access 
panels, control valves, drains, openings, and stub-outs; and (v) such other information as the Owner may reasonably 
request.

§ 3.19.3 The Contractor shall keep note of all the deviations and discrepancies in the underground, concealed 
conditions and other items of construction and Work on field Drawings. At the completion of the Project the 
Contractor’s notes on the record field Drawings shall be neatly transcribed onto a clean set of Drawings furnished by 
the Architect. The Contractor shall submit the final Record Drawings to the Architect for review.

§ 3.19.4 During construction, the Contractor shall maintain on the Project Site, a separate, clean set of Drawings for the 
sole purpose of recording changes and actual ’as installed’ information. This set shall be accessible for inspection by 
the Owner and the Architect at all times. The Contractor shall bring this set of Drawings to the scheduled construction 
progress meetings. The Contractor shall record all information as the Work progresses, clearly and neatly, in color and 
maintain it on a current basis as directed by the Owner and submit these Drawings to the Owner within thirty (30) days 
after Substantial Completion. As a general guide, the type of information to be recorded includes, but is not limited to: 
(i) revisions made except minor or non-critical dimensional changes, (ii) omissions, including Work omitted by 
Change Order or accepted alternates, (iii) exact dimensioned locations of concealed lines, (iv) locations of all control 
devices, (v) any additions to Work, (vi) changes in significant details, (vii) and any other information of a similar 
nature.

§ 3.19.5 Upon substantial completion of the project, the Contractor shall submit to the Owner the Contractor’s 
mechanical and electrical coordination Record Drawings prepared during construction by the Contractor. Examples of 
such drawings include sheet metal ductwork drawings, piping drawings, fire protection piping drawings, electrical 
raceway drawings, and the like. Submission shall be on reproducible photo diazo mylar, velum or sepia medium. 
When the Contractor produces drawings by computer aided drafting, the Contractor shall also submit their 
coordination drawings on electronic data files compatible with AutoCAD computer software. All such documents 
shall contain the Owner’s Project Number for identification purposes.

§ 3.20 WARRANTIES AND MANUALS
§ 3.20 Unless the Contract Documents require otherwise, the Contractor shall bind and turn over to the Owner two (2) 
sets of manufacturers’ warranties and operating and/or maintenance manuals, instructions or schedules for all 
equipment and special materials requiring such. Such binders will clearly categorize and index each piece of 
equipment and material included, and shall be clearly marked noting "project specific" equipment, model numbers, 
and other applicable information. Such manuals will be collected and organized by the Contractor and submitted to the 
Owner at one time, prior to the issuance of the certificate of Substantial Completion.

ARTICLE 4   ARCHITECT
§ 4.1 GENERAL
§ 4.1.1 The Owner shall retain an architect lawfully licensed to practice architecture or an entity lawfully practicing 
architecture in the jurisdiction where the Project is located. That person or entity is identified as the Architect in the 
Agreement and is referred to throughout the Contract Documents as if singular in number. 

§ 4.1.2 Duties, responsibilities and limitations of authority of the Architect as set forth in the Contract Documents shall 
not be restricted, modified or extended without written consent of the Owner, Contractor, and Architect. Consent shall 
not be unreasonably withheld.

§ 4.1.3 If the employment of the Architect is terminated, the Owner shall employ a successor architect as to whom the 
Contractor has no reasonable objection and whose status under the Contract Documents shall be that of the Architect.

§ 4.2 ADMINISTRATION OF THE CONTRACT
§ 4.2.1 The Architect will provide administration of the Contract as described in the Contract Documents and will be 
an Owner’s representative: (i) during construction, (ii) until the final  payment is due, and (iii) with the Owner’s 
concurrence, from time to time during the period for correction of Work described in Section 12.2. The Architect will 
have authority to act on behalf of the Owner only to the extent provided in the Contract Documents, unless otherwise 
modified in writing in accordance with other provisions of the Contract.
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§ 4.2.2 The Architect, as a representative of the Owner, will visit the site at intervals appropriate to the stage of 
construction or Contractor’s operations, or as otherwise agreed with the Owner, (i) to become generally familiar with 
the progress and quality of the portion of the Work completed, (ii) to endeavor to guard the Owner against defects and 
deficiencies in the Work, and (iii) to determine in general if the Work is being performed in a manner indicating that 
the Work, when fully completed, will be in accordance with the Contract Documents. However, the Architect will not 
be required to make exhaustive or continuous on-site inspections to check the quality or quantity of the Work. The 
Architect will not have control over, charge of, or responsibility for, the construction means, methods, techniques, 
sequences or procedures, or for the safety precautions and programs in connection with the Work, since these are 
solely the Contractor’s rights and responsibilities under the Contract Documents, except as provided in Section 3.3.1.

§ 4.2.3 On the basis of the site visits, the Architect will keep the Owner reasonably informed about the progress and 
quality of the portion of the Work completed, and report to the Owner (i) known deviations from the Contract 
Documents and from the most recent construction schedule submitted by the Contractor, and (ii) defects and 
deficiencies observed in the Work. The Architect will not be responsible for the Contractor’s failure to perform the 
Work in accordance with the requirements of the Contract Documents. The Architect will not have control over or 
charge of and will not be responsible for acts or omissions of the Contractor, Subcontractors, or their agents or 
employees, or any other persons or entities performing portions of the Work.

§ 4.2.4 COMMUNICATIONS FACILITATING CONTRACT ADMINISTRATION
Except as otherwise provided in the Contract Documents or when direct communications have been specially 
authorized, the Owner and Contractor shall endeavor to communicate with each other through the Architect about 
matters arising out of or relating to the Contract. Communications by and with the Architect’s consultants shall be 
through the Architect. Communications by and with Subcontractors and material suppliers shall be through the 
Contractor. Communications by and with separate contractors shall be through the Owner.

§ 4.2.5 Based on the Architect’s evaluations of the Contractor’s Applications for Payment, the Architect will review 
and certify the amounts due the Contractor and will issue Certificates for Payment in such amounts.

§ 4.2.6 The Architect has authority to reject Work that does not conform to the Contract Documents. Whenever the 
Architect considers it necessary or advisable, the Architect will have authority to require inspection or testing of the 
Work in accordance with Sections 13.5.2 and 13.5.3, whether or not such Work is fabricated, installed or completed. 
However, neither this authority of the Architect nor a decision made in good faith either to exercise or not to exercise 
such authority shall give rise to a duty or responsibility of the Architect to the Contractor, Subcontractors, material and 
equipment suppliers, their agents or employees, or other persons or entities performing portions of the Work.

§ 4.2.7 The Architect will review and approve, or take other appropriate action upon, the Contractor’s submittals such 
as Shop Drawings, Product Data and Samples, but only for the limited purpose of checking for conformance with 
information given and the design concept expressed in the Contract Documents. The Architect’s action will be taken 
in accordance with the submittal schedule approved by the Architect or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Architect’s professional judgment to 
permit adequate review. Review of such submittals is not conducted for the purpose of determining the accuracy and 
completeness of other details such as dimensions and quantities, or for substantiating instructions for installation or 
performance of equipment or systems, all of which remain the responsibility of the Contractor as required by the 
Contract Documents. The Architect’s review of the Contractor’s submittals shall not relieve the Contractor of the 
obligations under Sections 3.3, 3.5 and 3.12. The Architect’s review shall not constitute approval of safety precautions 
or, unless otherwise specifically stated by the Architect, of any construction means, methods, techniques, sequences or 
procedures. The Architect’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. 

§ 4.2.8 The Architect will prepare Change Orders and Construction Change Directives, and may authorize minor 
changes in the Work as provided in Section 7.4. The Architect will investigate and make determinations and 
recommendations regarding concealed and unknown conditions as provided in Section 3.7.4.

§ 4.2.9 The Architect will conduct inspections to determine the date or dates of Substantial Completion and the date of 
final completion; issue Certificates of Substantial Completion pursuant to Section 9.8.  The Architect will receive, 
review, and ensure that all written warranties and related documents required by the Contract and assembled by the 
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Contractor are complete and correct before forwarding to the Owner, for the Owner’s review and records pursuant to 
Section 9.10; and issue a final Certificate for Payment pursuant to Section 9.10.

§ 4.2.10 If the Owner and Architect agree, the Architect will provide one or more project representatives to assist in 
carrying out the Architect’s responsibilities at the site. The duties, responsibilities and limitations of authority of such 
project representatives shall be as set forth in an exhibit to be incorporated in the Contract Documents.

§ 4.2.11 The Architect will interpret and decide matters concerning the requirements of the Drawings and 
Specifications on written request of either the Owner or Contractor; provided however that the Contractor shall be 
responsible for reimbursing Owner, at Contractor’s sole cost and expense, for Architect’s fees for interpreting and 
deciding matters which the Architect determines to be clear and unambiguous. The Architect’s response to such 
requests will be made in writing within any time limits established pursuant to Section 4.2.14.  If no agreement is made 
concerning the time within which interpretations required of the Architect shall be furnished in compliance with this 
Section 4.2, then delay shall not be recognized on account of failure by the Architect to furnish such interpretations 
until fifteen (15) days after written request is made for them.  

§ 4.2.12 Interpretations and decisions of the Architect will be consistent with the intent of, and reasonably inferable 
from, the Drawings and Specifications and will be in writing or in the form of drawings. When making such 
interpretations and decisions, the Architect will endeavor to secure faithful performance by both Owner and 
Contractor, will not show partiality to either and will not be liable for results of interpretations or decisions rendered in 
good faith.  The Contractor shall promptly comply, and cause all members of the Construction Team and 
Subcontractors to comply with the Architect’s written interpretations and decisions, subject to its rights under Section 
7.2 if any interpretation or decision changes one or more of the Drawings and Specifications.

§ 4.2.13 The Architect’s decisions on matters relating to aesthetic effect will be final if consistent with the intent 
expressed in the Contract Documents.

§ 4.2.14 The Architect will review and respond to requests for information or interpretation (RFI) about the Contract 
Documents or for approval of submittals in writing within any time limits agreed upon or otherwise with reasonable 
promptness. If appropriate, the Architect will prepare and issue supplemental Drawings and Specifications in response 
to the requests for information.  Unless required otherwise in the Construction Documents, the Architect and 
Contractor shall follow and shall cause its Consultants, and all members of the Construction Team to follow the 
request for interpretation control process and schedule described in figure 4.2.14 below, Document Flow for Request 
for Information (RFI).
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ARTICLE 5   SUBCONTRACTORS
§ 5.1 DEFINITIONS
§ 5.1.1 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of the 
Work at the site. The term "Subcontractor" is referred to throughout the Contract Documents as if singular in number 
and means a Subcontractor or an authorized representative of the Subcontractor. The term "Subcontractor" does not 
include a separate contractor or subcontractors of a separate contractor.

§ 5.1.2 A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to perform 
a portion of the Work at the site. The term "Sub-subcontractor" is referred to throughout the Contract Documents as if 
singular in number and means a Sub-subcontractor or an authorized representative of the Sub-subcontractor.

§ 5.2 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK
§ 5.2.1 Unless otherwise stated in the Contract Documents or the bidding requirements, the Contractor, as soon as 
practicable after award of the Contract, shall furnish in writing to the Owner through the Architect the names of 
persons or entities (including those who are to furnish materials or equipment fabricated to a special design) proposed 
for each principal portion of the Work. The Architect may reply within fourteen (14) days to the Contractor in writing 
stating (i) whether the Owner or the Architect has reasonable objection to any such proposed person or entity or (ii) 
that the Architect requires additional time for review. Failure of the Owner or Architect to reply within the fourteen 
(14)-day period shall constitute notice of no reasonable objection.

§ 5.2.2 The Contractor shall not contract with a proposed person or entity to whom the Owner or Architect has made 
reasonable and timely objection. The Contractor shall not be required to contract with anyone to whom the Contractor 
has made reasonable objection.
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§ 5.2.3 If the Owner or Architect has reasonable objection to a person or entity proposed by the Contractor, the 
Contractor shall propose another to whom the Owner or Architect has no reasonable objection. If the proposed but 
rejected Subcontractor was reasonably capable of performing the Work, the Contract Sum and Construction Time 
shall be increased or decreased by the difference, if any, occasioned by such change, and an appropriate Change Order 
shall be issued before commencement of the substitute Subcontractor’s Work. However, no increase in the Contract 
Sum or Construction Time shall be allowed for such change unless the Contractor has acted promptly and responsively 
in submitting names as required.

§ 5.2.4 The Contractor shall not substitute a Subcontractor, person or entity previously selected if the Owner or 
Architect makes reasonable objection to such substitution.

§ 5.3 SUBCONTRACTUAL RELATIONS
By appropriate agreement, written where legally required for validity, the Contractor shall require each Subcontractor, 
to the extent of the Work to be performed by the Subcontractor, to be bound to the Contractor by terms of the Contract 
Documents, and to assume toward the Contractor all the obligations and responsibilities, including the responsibility 
for safety of the Subcontractor’s Work, which the Contractor, by these Documents, assumes toward the Owner and 
Architect. Each subcontract agreement shall preserve and protect the rights of the Owner and Architect under the 
Contract Documents with respect to the Work to be performed by the Subcontractor so that subcontracting thereof will 
not prejudice such rights, and shall allow to the Subcontractor, unless specifically provided otherwise in the 
subcontract agreement, the benefit of all rights, remedies and redress against the Contractor that the Contractor, by the 
Contract Documents, has against the Owner. Where appropriate, the Contractor shall require each Subcontractor to 
enter into similar agreements with Sub-subcontractors. The Contractor shall make available to each proposed 
Subcontractor, prior to the execution of the subcontract agreement, copies of the Contract Documents to which the 
Subcontractor will be bound, and, upon written request of the Subcontractor, identify to the Subcontractor terms and 
conditions of the proposed subcontract agreement that may be at variance with the Contract Documents. 
Subcontractors will similarly make copies of applicable portions of such documents available to their respective 
proposed Sub-subcontractors.

§ 5.3.1 Work performed for the Contractor by a Subcontractor shall be performed pursuant to a written Subcontract, 
which shall (in addition to the requirements of Sections 5.3 and 5.4) contain provisions that:

.1 requires that such portion of the Work be performed in accordance with the requirements of the 
Contract Documents;

.2 requires timely submission of Subcontractor’s applications for payment and ancillary materials in order 
to enable the Contractor to apply for payment in accordance with the provisions of Article 9;

.3 waives all rights the contracting parties may have against one another or that the Subcontractor may 
have against the Owner for damages caused by fire or other perils covered by the property insurance 
described in Article 11;

.4 recognizes the rights of the Owner pursuant to the Contingent Assignment of Subcontracts contained in 
these General Conditions and require the Subcontractor (upon notice by the Owner that the Owner has 
terminated the Agreement with the Contractor pursuant to the terms of Article 14, and that the Owner 
has elected to retain the Subcontractor pursuant to the terms of its Subcontract with the Contractor) to 
complete the unperformed obligations under such Subcontract and, if requested by the Owner, to enter 
into an appropriate agreement evidencing the fact that the Subcontractor is bound to the Owner under 
its Subcontract in the manner in which it had been bound to the Contractor;

.5 requires the Subcontractor performing labor at the Project Site to carry and  maintain the insurance 
described in Article 11, unless otherwise approved by the Owner, and to deliver certificates of 
insurance to the Contractor prior to commencement of its portion of the Work;

.6 includes the following sentence: "Owner is an intended third-party beneficiary of this Subcontract.";

.7 requires dispute resolution in the manner provided in Article 15;

.8 requires each Subcontractor to make all claims for changes or extensions of time to the Contractor 
strictly (not substantially) in the manner provided in the Agreement; 

.9 limits claims and damages in the manner provided in the Agreement; and

.10 are in no way inconsistent with any provision of the Agreement.

Sub-subcontracts and Supply Contracts shall be subject to identical conditions, except: (i) suppliers that are not 
performing any Work on the Project Site are not subject to the insurance requirements described in Article 11; and (ii) 
Subcontractors and Sub-subcontractors may satisfy the insurance requirements described in Article 11 by being 
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named as an additional insured under the Contractor’s insurance policies or, in the case of a Sub-subcontractor, by 
being named as an additional insured under a Subcontractors insurance policies.

§ 5.3.1.2 Upon request, the Contractor shall deliver a copy of any Subcontract, sub-subcontract or Supply Contract to 
the Owner.

§ 5.3.2 COORDINATION OF SUBCONTRACTORS
§ 5.3.2.1 The Contractor shall provide supervisory, administrative, management, inspection and related services as 
required to properly coordinate, schedule and sequence the Work of the Subcontractors with each other (to avoid both 
duplication and omission of Work) and with the activities and responsibilities of the Contractor, the Owner and the 
Architect to complete the Work in accordance with the requirements of the Contract Documents with respect to cost, 
time and quality and to ensure that the other goals of the Work are otherwise met or exceeded.

§ 5.3.2.2 The Contractor shall schedule and conduct with the Subcontractors and sub-subcontractors construction 
progress and any other meetings deemed necessary to discuss such matters as procedures, progress, problems, safety, 
inspections, sequencing, and scheduling, and shall prepare and promptly distribute minutes. Construction progress 
meetings will be conducted by the Contractor weekly unless otherwise directed by the Owner and attended by all 
Subcontractors and sub-subcontractors whose Work has not been completed. Executive level progress meetings will 
be held on a monthly basis. All progress meeting minutes shall be provided to the Owner and Owner’s Representative 
Consultant by the Contractor within five (5) days after the meeting and distributed to all attendees promptly after they 
have been approved by the Owner. The Owner will act promptly in providing its approval. The Contractor in 
consultation with the Owner and the Architect shall develop, implement and maintain a process of "partnering" 
involving both of them and all Subcontractors and sub-subcontractors so that (i) the goals and objectives of each are 
clearly understood and accepted by all, and (ii) potential problems, bad feelings, personal difficulties and the like are 
identified and resolved promptly. 

.1 The partnering objective shall be to identify and develop mutual goals, which may include, as 
examples, achieving Value Engineering savings, meeting the financial goals of each party, limiting 
cost growth, limiting review periods for contract submittals, avoiding and resolving disputes, 
facilitating early completion and minimizing lost time because of injuries. The partnering process shall 
emphasize open communication, collegiality and cooperation among all parties, as well as prompt and 
efficient dispute resolution at the lowest appropriate level of management. Claims and disputes not 
resolved in the partnering process shall be subject to the procedures specified in Article 15.

§ 5.3.2.3 Schedule of Subcontractors’ Work. The Contractor shall require each Subcontractor to agree to be 
contractually bound to the requirements of the applicable Bid Package Construction Schedule and the Construction 
Schedule (or if the Construction Schedule has not been prepared, then the Master Design and Construction Schedule). 
The Contractor shall require each Subcontractor to agree to cooperate with the Contractor in developing a detailed 
CPM manpower-based schedule applicable to its portion of the Work within forty five (45) days after award of 
contract unless otherwise specified. The Contractor shall assist in the development of all Subcontractor schedules and 
shall prepare such schedules if any Subcontractor fails to do so. The Contractor shall require all Subcontractors to 
meet as often as necessary with the Contractor to complete their detailed CPM schedules. However, the Bid Package 
Construction Schedule and the Construction Schedule (or if the Construction Schedule has not been prepared, then the 
Master Design and Construction Schedule) will take precedence over any schedules prepared by Subcontractors with 
respect to time of completion for each bid package. If any such schedule indicates that additional time or effort will be 
required to maintain these schedules, the Contractor, Subcontractor shall agree to work additional time, including 
weekends if necessary, or to add manpower, all at no extra cost to the Owner. The contractor will require all their 
subcontractors to include the requirements in Sections 5.3.2.3 and 5.3.2.4 in their sub-subcontractor contracts.

.1 The Contractor shall prepare and deliver to the Owner and each of the Construction Team that are part 
of a particular bid package a "short term/two week look ahead schedule," and it will take appropriate 
action to enforce compliance therewith.

§ 5.3.2.4 Subcontractors’ Performance. The Contractor shall ensure satisfactory and timely (with reference to both 
Milestone and Substantial Completion Dates) performance from each of the Subcontractors. The Contractor shall take 
appropriate measures when any Subcontractor is not performing its obligations satisfactorily.

§ 5.3.2.5 Payments to Subcontractors. Upon award of the Subcontract, the Contractor shall have each Subcontractor 
prepare and submit a Schedule of Values allocating that portion of the Cost of the Work attributable to its Subcontract 
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to the various portions of the Work. Each Schedule of Values shall be prepared in a form and substance acceptable to 
the Contractor (which form shall previously have been approved by the Owner) and supported by such data as may be 
necessary to substantiate its accuracy. The Contractor shall develop and implement procedures for the review and 
processing of applications by Subcontractors for progress and final payments. Payment packages shall include, but 
shall not be limited to, each of the following documents: schedule of values, sworn statements, and appropriate forms 
of full or partial construction lien waivers or other similar waivers and releases of claims.

§ 5.3.2.6 Safety Programs. The Contractor shall provide a general review of safety programs developed by each of the 
Subcontractors, including verification that each Subcontractor has submitted its report of the recommended safety 
precautions and programs, as required by the Contract Documents. If the Contractor observes a safety violation, the 
Contractor shall require a Subcontractor to correct it. After written notification to the Subcontractor to correct the 
safety violation, if the Subcontractor does not correct the problem in a timely fashion, the Contractor shall cause the 
Work to be corrected by other means. The performance of such services by the Contractor shall not relieve the 
Subcontractors of their responsibilities for performance of the Work and for the safety of persons and property, and for 
compliance with all federal, state and local statutes, rules, regulations and orders applicable to the conduct of the 
Work. The Contractor shall conduct regular safety meetings with Subcontractors’ superintendents to ensure the 
Subcontractors’ compliance with federal, state or local statutes, rules, and regulations relating to the workers’ safety or 
any other aspect of the Work.

§ 5.3.2.7 Work. The Contractor shall determine in general that the Work of each Subcontractor is being performed in 
accordance with the requirements of the Contract Documents, and shall guard the Owner against defects and 
deficiencies in the Work. As appropriate, the Contractor shall require special inspection or testing, or make 
recommendations to the Architect regarding special inspection or testing, of Work not in accordance with the 
provisions of the Contract Documents whether or not such Work has been then fabricated, installed or completed, and 
shall reject Work which does not conform to the requirements of the Contract Documents. The Contractor shall 
coordinate any inspections which may be required by any governmental agencies.

§ 5.3.2.8 Interpretation. The Contractor shall consult with the Architect and the Owner if any Subcontractor requests 
interpretations of the meaning and intent of any of the Contract Documents, and shall assist in the resolution of 
questions, which may arise.

§ 5.3.2.9 Insurance Certificates. The Contractor shall receive certificates of insurance from the Subcontractors, and 
shall review such certificates for compliance with the requirements of the Contract Documents, and shall forward the 
original certificates to the Owner’s Designated Representative. No member of the Construction Team shall be 
permitted to commence any portion of the Work or have a presence at the Project Site without complying with all 
insurance requirements of the Contract Documents. The Contractor shall monitor the same to ensure the certificates of 
insurance remain current, and shall advise the Subcontractors of the impending expiration of their respective 
certificates, but the failure of Contractor to give such advice shall not, as between the Contractor and any of the 
Subcontractors, excuse the obligation of the Subcontractors to maintain current, unexpired certificates.

§ 5.3.2.10 Systems Readiness. The Contractor shall, in the company of the Architect and the Owner’s maintenance 
personnel, observe the Subcontractors’ evaluation of utilities, operational systems and equipment for readiness, and 
shall assist in their initial start-up and testing.

§ 5.3.2.11 Contractor and Subcontractors’ Warranty Acknowledgment. The Contractor shall execute and deliver to the 
Owner, and shall cause anyone giving warranties that is contractually bound to the Contractor to execute and deliver to 
the Owner, the following Warranty Acknowledgment before a Certificate of Final Completion is issued:
Warranty Acknowledgment

Contractor warrants that all of its Work complies with the requirements of the Contract Documents. If, within 
two (2) years after the date of Substantial Completion of the Work or designated portion of the Work, any of 
Contractor’s Work is found to be not in accordance with the requirements of the Contract Documents, 
Contractor shall correct the Work at its sole expense promptly after receipt of written notice from the Owner. 
This two (2) year period shall be extended (i) with respect to portions of Work first performed after 
Substantial Completion by the period of time between Substantial Completion and the actual performance of 
Contractor’s Work, and (ii) with respect to warranty Work for an additional two (2) year period following 
each correction. This obligation shall survive acceptance of the Work and termination of the Agreement.
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This Warranty shall be in addition to the terms of any other warranty or longer period of obligation specified in the 
Contract Documents, any applicable special warranty required by the Contract Documents, or the terms of any general 
warranty and is not in lieu of any of them. This Warranty shall not be construed to establish a period of limitation with 
respect to other obligations which the  Contractor might have under the Contract Documents and has no relationship to 
the time within which the obligation to comply with the Contract Documents may be sought to be enforced or to the 
time which any proceeding may be commenced.

§ 5.3.2.12 Products.
.1 To the extent a product is specified in accordance with a Federal Specification, an ASTM Standard, an 

American National Standards Institute Specification, or other Association Standard, the Contractor 
shall require the Subcontractor to present an affidavit from the manufacturer when requested by the 
Owner or required in the Specifications, certifying that the product complies with the particular 
Standard or Specification. When requested by the Owner or specified, support test data shall be 
submitted to substantiate compliance.

.2 Whenever a product is specified or shown by describing proprietary items, model numbers, catalog 
numbers, manufacturer, trade names, or similar reference, no substitutions may be made. However, the 
Contractor may suggest substitutes as part of its Value Engineering responsibilities

§ 5.4 CONTINGENT ASSIGNMENT OF SUBCONTRACTS
§ 5.4.1 Each Subcontract Agreement for a portion of the Work is assigned by the Contractor to the Owner, provided 
that:

.1 assignment is effective only after termination of the Contract by the Owner for cause pursuant to 
Section 14.2 and only for those Subcontract Agreements that the Owner accepts by notifying the 
Subcontractor and Contractor in writing; and

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract.

When the Owner accepts the assignment of a Subcontract Agreement, the Owner assumes the Contractor’s rights and 
obligations under the Subcontract.

§ 5.4.2 If any assignment under this Section 5.4 becomes effective, the Owner shall be deemed to have agreed to 
defend and indemnify the Contractor against and hold it harmless from all claims, losses or expenses (including 
attorneys’ fees) arising from or in connection with the assigned Subcontract as a result of any Work performed or 
obligation accrued after the assignment becomes effective, and the Contractor shall be deemed to have agreed to 
defend and indemnify the Owner against and hold it harmless from all claims, losses or expenses (including attorneys’ 
fees) arising from or in connection with the assigned Subcontract as a result of any Work performed or obligation 
accrued before the assignment becomes effective, except for Owner’s obligation to pay Contractor for the Work 
performed by the Subcontractor as set forth in the Contract Documents.

§ 5.4.2.1 Upon the Owner’s reasonable request, the Contractor shall execute further documentation conditionally 
assigning each Subcontract to the Owner on the terms stated above (and the Contractor shall cause the Subcontractor 
to acknowledge said assignment). Copies of the executed Subcontracts shall be delivered to the Owner upon the 
Owner’s request.

§ 5.4.3 Upon such assignment to the Owner under this Section 5.4, the Owner may further assign the subcontract to a 
successor contractor or other entity. If the Owner assigns the subcontract to a successor contractor or other entity, the 
Owner shall nevertheless remain legally responsible for all of the successor contractor’s obligations under the 
subcontract. 

ARTICLE 6   CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS
§ 6.1 OWNER’S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE CONTRACTS
§ 6.1.1 The Owner reserves the right, but shall have no obligation, to perform construction or operations related to the 
Project with the Owner’s own forces, and to award separate contracts in connection with other portions of the Project 
or other construction or operations on the site under Conditions of the Contract identical or substantially similar to 
these including those portions related to insurance and waiver of subrogation.  The Contractor shall promptly notify 
the Owner in writing upon becoming aware that such independent action will in any way compromise the Contractor’s 
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ability to meet its responsibilities under the Contract Documents.  If the Contractor claims that delay or additional cost 
is involved because of such action by the Owner, the Contractor shall make such Claim as provided in Article 15.

§ 6.1.2 When separate contracts are awarded for different portions of the Project or other construction or operations on 
the site, the term "Contractor" in the Contract Documents in each case shall mean the Contractor who executes each 
separate Owner-Contractor Agreement.

§ 6.1.3 The Contractor shall coordinate the activities of the Owner’s own forces and of each separate contractor with 
the Work of members of the Construction Team, who shall cooperate with them. The Contractor shall participate with 
other separate contractors and the Owner in reviewing their construction schedules when directed to do so. The 
Contractor shall make any revisions to the Construction Schedule deemed necessary after a joint review and mutual 
agreement. The resulting Construction Schedules shall then constitute the schedules to be used by the Contractor, 
separate contractors and the Owner until subsequently revised. The Construction Time and Contract Sum or 
Guaranteed Maximum Price will be adjusted accordingly, if as agreed by Contractor and Owner. 

§ 6.1.4 Unless otherwise provided in the Contract Documents, when the Owner performs construction or operations 
related to the Project with the Owner’s own forces, the Owner shall be deemed to be subject to the same obligations 
and to have the same rights that apply to the Contractor under the Conditions of the Contract, including, without 
excluding others, those stated in Article 3, this Article 6 and Articles 10, 11 and 12.

§ 6.1.5 When the Contractor’s Work is dependent upon the work of the Owner or the Owner’s separate contractors, the 
Contractor shall notify the Owner of such condition in ample time to prevent any delays to the Project’s progress.

§ 6.2 MUTUAL RESPONSIBILITY
§ 6.2.1 The Contractor shall afford the Owner and separate contractors reasonable opportunity for introduction and 
storage of their materials and equipment and performance of their activities, and shall connect and coordinate the 
Contractor’s construction and operations with theirs as required by the Contract Documents.

§ 6.2.2 If part of the Contractor’s Work depends for proper execution or results upon construction or operations by the 
Owner or a separate contractor, the Contractor shall, prior to proceeding with that portion of the Work, promptly 
report to the Architect apparent discrepancies or defects in such other construction that would render it unsuitable for 
such proper execution and results. Failure of the Contractor so to report shall constitute an acknowledgment that the 
Owner’s or separate contractor’s completed or partially completed construction is fit and proper to receive the 
Contractor’s Work, except as to defects not then reasonably discoverable.

§ 6.2.3 The Contractor shall reimburse the Owner for costs the Owner incurs that are payable to a separate contractor 
because of the Contractor’s delays, improperly timed activities, or defective construction. The Owner shall be 
responsible to the Contractor for costs the Contractor incurs because of a separate contractor’s delays, improperly 
timed activities, damage to the Work, or defective construction.

§ 6.2.4 The Contractor shall promptly remedy damage the Contractor wrongfully causes to completed or partially 
completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5.

§ 6.2.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching as are 
described for the Contractor in Section 3.14.

§ 6.2.6 Subject to the provisions of, and rights to recover from, any property insurance that the Owner is responsible to 
maintain, the Contractor shall, at its expense, without recovery from the Owner, under the Contract Sum or 
Guaranteed Maximum Price, or use of any contingency or otherwise, promptly remedy damage caused by any 
member of the Construction Team to completed or partially completed construction or to property of the Owner or 
separate contractors.

§ 6.2.7 Costs caused by delays or by improperly timed activities or defective construction shall be borne by the party 
responsible therefor.
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§ 6.3 OWNER’S RIGHT TO CLEAN UP
If a dispute arises among the Contractor, separate contractors, and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may assume responsibility therefore, and the Owner and Architect will, in their reasonable discretion, allocate 
the cost among those responsible.

ARTICLE 7   CHANGES IN THE WORK
§ 7.1 GENERAL
§ 7.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order, Construction Change Directive, or order for a minor change in the Work, subject to the 
limitations stated in this Article 7 and elsewhere in the Contract Documents.

§ 7.1.2 A Change Order shall be based upon agreement among the Owner, Contractor, and Architect; a Construction 
Change Directive requires agreement by the Owner and Architect and may or may not be agreed to by the Contractor; 
and an order for a minor change in the Work may be issued by the Architect alone.

§ 7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents, and the 
Contractor shall proceed promptly, unless otherwise provided in the Change Order, Construction Change Directive, or 
order for a minor change in the Work.

§ 7.1.4 Unless required otherwise in the Construction Documents, the Architect and Contractor shall follow and shall 
cause their respective Consultants, Subcontractors and/or Suppliers to follow the Change Order Process and schedule 
described in Figure 7.1.4 below, Document Flow for Change Order with Cost Implications (CI’s).
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§ 7.1.5 To the extent provided in Section 11.4, changes in the Work may be made without notice to the Contractor’s 
sureties, and absence of such notice shall not relieve such sureties of any of their obligations to the Owner.  If notice of 
any extra Work or Change in the Work affecting the general scope of the Work or the provisions of the Contract 
Documents is required by the provisions of any bond, to be given to any surety issuing such bonds, the giving of any 
such notice shall be the Contractor’s sole responsibility.

§ 7.2 CHANGE ORDERS
§ 7.2.1 A Change Order is a written instrument prepared by the Architect and signed by the Owner, Contractor, and 
Architect stating their agreement upon all of the following:

.1 The Change in the Work;

.2 The amount of the adjustment, if any, in the Contract Sum; and

.3 The extent of the adjustment, if any, in the Construction Time.

§ 7.2.2 Written agreement by the Owner, Architect, and Contractor on any Change Order shall constitute a final 
settlement of and a waiver of and permanent bar to all claims by Architect or Contractor relating to the Change in the 
Work which is the subject to the Change Order, including all direct and indirect costs associated with such change and 
any and all adjustments to the Contract Sum or Guaranteed Maximum Price and the Construction Time. The 
Contractor shall include the Work covered by such Change Orders in its Applications for Payment as if such Work 
were originally part of the Contract Documents.

§ 7.3 CONSTRUCTION CHANGE DIRECTIVES
§ 7.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and 
Architect, directing a change in the Work prior to agreement on adjustment, if any, in the Contract Sum or 
Construction Time, or both. The Owner may, by Construction Change Directive, without invalidating the Contract, 
order Changes in the Work within the general scope of the Contract consisting of additions, deletions or other 
revisions, the Contract Sum and Construction Time being adjusted accordingly.  Notwithstanding anything to the 
contrary herein, the Construction Time shall be adjusted only if the Contractor demonstrates to the Owner that the 
Changes in the Work required by the Construction Change Directive adversely affect the critical path of the Work.

§ 7.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms of a Change 
Order. 

§ 7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum, the adjustment shall be 
based on one of the following methods:

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation;

.2 Unit prices stated in the Contract Documents or subsequently agreed upon;

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or

.4 As provided in Section 7.3.7.

§ 7.3.4 If unit prices are stated in the Contract Documents or subsequently agreed upon, and if quantities originally 
contemplated are materially changed in a proposed Change Order or Construction Change Directive so that 
application of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or 
Contractor, the applicable unit prices shall be equitably adjusted.

§ 7.3.5 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the Change in 
the Work involved and advise the Architect of the Contractor’s agreement or disagreement with the method, if any, 
provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum or 
Construction Time.

§ 7.3.6 A Construction Change Directive signed by the Contractor indicates the Contractor’s agreement therewith, 
including adjustment in Contract Sum and Construction Time or the method for determining them. Such agreement 
shall be effective immediately and shall be recorded as a Change Order.

§ 7.3.7 If the Contractor does not respond promptly or disagrees with the method for adjustment in the Contract Sum, 
the Architect shall determine the method and the adjustment on the basis of reasonable expenditures and savings of 
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those performing the Work attributable to the change, including, in case of an increase in the Contract Sum, an amount 
for overhead and profit, but not to exceed ten percent (10%) on changes in the Work performed by a Subcontractor and 
five percent (5%) for changes in the work performed by the Contractor.  In such case, and also under Section 7.3.3.3, 
the Contractor shall keep and present, in such form as the Architect may prescribe, an itemized accounting together 
with appropriate supporting data. Unless otherwise provided in the Contract Documents, costs for the purposes of this 
Section 7.3.7 shall be limited to the following:

.1 Actual costs of labor, including social security, old age and unemployment insurance, fringe benefits 
required by agreement or custom, and workers’ compensation insurance;

.2 Actual costs of materials, supplies and equipment, including cost of transportation, whether 
incorporated or consumed;

.3 Actual rental costs of machinery and equipment, exclusive of hand tools, whether rented from the 
Contractor or others; and

.4 Actual costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related 
to the Work.

§ 7.3.8 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change that results in a net 
decrease in the Contract Sum shall be actual net cost as confirmed by the Architect. When both additions and credits 
covering related Work or substitutions are involved in a change, the allowance for overhead and profit shall be figured 
on the basis of net increase, if any, with respect to that change.

§ 7.3.9 Pending final determination of the total cost of a Construction Change Directive to the Owner, the Contractor 
may request payment for Work completed under the Construction Change Directive in Applications for Payment. The 
Architect, in consultation with the Owner, will make an interim determination for purposes of monthly certification 
for payment for those costs and certify for payment the amount that the Architect determines, in the Architect’s 
professional judgment, and that the Owner confirms, to be reasonably justified. The Architect’s interim determination 
of cost shall adjust the Contract Sum on the same basis as a Change Order, subject to the right of either party to 
disagree and assert a Claim in accordance with Article 15. 

§ 7.3.10 When the Owner and Contractor agree with a determination made by the Architect concerning the 
adjustments in the Contract Sum and Construction Time, or otherwise reach agreement upon the adjustments, such 
agreement shall be effective immediately and the Architect will prepare a Change Order. Change Orders may be 
issued for all or any part of a Construction Change Directive.

§ 7.3.11 In no event shall the Contractor be entitled to receive, and the Contractor hereby waives the right to receive 
any payment or any extension of time for additional or changed work, whether partially or fully completed or simply 
proposed, unless such additional work is authorized by a written Change Order or Construction Change Directive 
signed by the Owner, nor shall the Contractor be obligated to proceed with any such work. Only the Owner shall have 
the right to issue a written Change Order or Constructive Change Directive to the Contractor authorizing an addition, 
deletion or other revision in the scope of the Work and/or an adjustment in the Contract Sum or Guaranteed Maximum 
Price or the Construction Schedule.

§ 7.4 MINOR CHANGES IN THE WORK
The Owner, or the Architect after consulting with the Owner, may order minor changes in the Work not involving 
adjustment in the Contract Sum or Guaranteed Maximum Price or extension of the Construction Time.  Such changes 
shall be effected by written order and shall be binding on the Contractor.  The Contractor shall carry out such written 
orders promptly.  Architect shall not, without written approval of Owner, order changes in the Work under this Section 
7.4 that (i) are inconsistent with the intent of the Contract Documents; (ii) render the Drawings and Specifications not 
in material conformity with the Work; or (iii) materially affect the quality, utility or general aesthetics of the Work or 
any component, or result in the use of materials or equipment which are not equivalent to or better than the materials 
and equipment set forth in the Drawings and Specifications prior to such change. 

§ 7.5 CONTRACTOR CHANGE ORDER REQUESTS
§ 7.5.1 In addition to the Contractor’s remedies under Article 8 in the case of delays (which shall be governed solely by 
Article 8 and to which this Section 7.5 shall not apply), if the Contractor believes any act, error or omission of the 
Owner or persons for whom Owner is responsible, including but not limited to the Architect and Owner’s separate 
contractors, constitutes a Change in the Work entitling it to additional compensation, it shall, within twenty one (21) 
days after the date the Contractor discovers or should have discovered, with the exercise of appropriate diligence, the 
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pertinent act, error or omission of the Owner (provided that the necessity of extra cost and/or time is already 
determinable, even if such extra cost and/or time has not yet been incurred), submit a Contractor Change Order 
Request stating the amount of the additional compensation to which it is entitled and justifying the request. The 
Contractor shall submit such additional information as may reasonably be required by the Owner to evaluate the 
Contractor Change Order Request. The Owner shall evaluate the request within ten (10) days and advise the 
Contractor within such ten (10) day period whether to grant, grant in part, or deny the Contractor Change Order 
Request. Any additional compensation granted shall be recorded in the form of a Change Order. If the Contractor 
disagrees with the Owner’s decision, the Contractor shall pursue the remedies it has under Article 15. Failure of the 
Contractor to timely submit a Contractor Change Order Request strictly (not substantially) in accordance with the 
requirements of this Section 7.5 shall constitute a waiver of and shall forever bar any recovery arising out of the 
pertinent act, error or omission of the Owner, even if the Owner was not prejudiced thereby.

ARTICLE 8   TIME
§ 8.1 DEFINITIONS
§ 8.1.1 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted in 
the Contract Documents and shall have the same meaning as defined in Section 1.1.13.

§ 8.1.2 The date of commencement of the Work is the date established in the Agreement.

§ 8.1.3 The date of Substantial Completion is the date certified by the Architect in accordance with Section 9.8.

§ 8.1.4 The term "day" as used in the Contract Documents shall mean calendar day unless otherwise specifically 
defined.

§ 8.2 PROGRESS AND COMPLETION
§ 8.2.1 Time limits stated in the Contract Documents are of the essence of the Contract. By executing the Agreement, 
the Contractor confirms that the Construction Time is a reasonable period for performing the Work.

§ 8.2.2 The Contractor shall not knowingly, except by agreement or instruction of the Owner in writing, prematurely 
commence operations on the Site or elsewhere prior to the effective date of insurance required by Article 11 to be 
furnished by the Contractor and Owner. The date of commencement of the Work shall not be changed by the effective 
date of such insurance. 

§ 8.2.3 The Contractor shall see to the diligent, expeditious performance of the Work, with adequate resources so that 
all the Work will be completed within the Construction Time. The Contractor shall require overtime, multiple shifts, 
and any other action necessary to complete the Work within the Construction Time, all without additional cost to the 
Owner except as otherwise specifically provided in Section 8.4 or in a Change Order or Construction Change 
Directive. The Contractor shall not, without the Owner’s prior approval, reschedule or re-sequence the Work so that an 
action, approval, or activity of the Owner moves onto the critical path or otherwise becomes critical to the 
Construction Time so long as such action, approval, or activity would not in fact have been critical but for the 
rescheduling or re-sequencing. 

§ 8.2.4 Should the Contractor fail, refuse, or neglect to supply sufficient workers or to cause the delivery of equipment 
and materials promptly to prevent delay, or fail in any material respect to commence and prosecute the Work 
diligently in accordance with the Contract Documents, or if the Work falls behind schedule, the Owner may require 
the Contractor to take Additional Measures and to have the members of the Construction Team do likewise, all at no 
additional cost to or compensation from the Owner. Such Additional Measures shall continue until the progress of the 
Work complies with the stage of completion required by the Contract Documents. The Owner’s right to require 
Additional Measures is solely for the purpose of ensuring the Contractor’s compliance with the Construction 
Schedule.

.1 The Contractor shall not be entitled to an adjustment in its compensation in connection with Additional 
Measures required by the Owner under or pursuant to this Article 8 except as specifically provided in 
Section 8.4.2 or in a Change Order or Construction Change Directive.

.2 The Owner may exercise the rights furnished it under or pursuant to this Article 8 as frequently as 
necessary to ensure that the Contractor’s performance of the Work will comply with any Milestone 
Date or completion date set forth in the Contract Documents.

.3 Subject to reasonable prior notice and opportunity to cure, and except to the extent caused by Owner 
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Delay, the Owner shall also have the right to offset against any amounts then or thereafter due to the 
Contractor, or to be reimbursed by the Contractor for, any costs incurred as a result of an increase in the 
Owner’s own labor force or for overtime, Saturday, Sunday, and/or holiday work as a result of 
implementing Additional Measures for which the Contractor is responsible to pay.

§ 8.3 DELAYS AND EXTENSIONS OF TIME
§ 8.3.1 Except as otherwise provided in this Section 8.3, the Contractor shall be fully responsible for the timely 
completion of the Work in accordance with the Construction Schedule. The Contractor shall cause all members of the 
Construction Team to meet all Milestone Dates in the Construction Schedule. The Contractor agrees to use its best 
efforts to avoid the occurrence of any cause for delay, to avoid any extension of performance dates, and to mitigate the 
effect of any delay that does occur. The Construction Time will be extended only under the exact circumstances 
described in this Section 8.3 and then if and only if the Contractor complies strictly (not substantially) with the 
requirements of this Section 8.3. 

§ 8.3.2 Notices in connection with delays shall be made by the Contractor to the Owner in accordance with this 
Section 8.3.2. The Contractor shall use its best efforts to provide verbal notice to the Owner within twenty-four (24) 
hours after the commencement of a delay. It must in any event do so as soon as possible and not later than three (3) 
days after commencement of the delay. Any verbal notice given shall be confirmed in writing within four (4) days. If 
the Contractor fails to deliver verbal notice within three (3) days after the commencement of a delay, it shall not be 
entitled to any relief pertaining to the period of time before it gave verbal notice. If the Contractor fails to confirm any 
verbal notice within four (4) days after the verbal notice was given, it shall not be entitled to any relief for the period of 
time beginning after the passage of such four (4) days and ending when the confirmation is actually received by the 
Owner. And, if the Contractor fails to provide verbal notice within ten (10) days after the commencement of a delay or 
to confirm any verbal notice within ten (10) days after the verbal notice was given, the Contractor shall be barred from 
seeking any relief whatsoever relating to the delay. Immediately following the commencement of any such cause for 
delay, representatives of the Contractor and Owner shall confer for the purpose of determining the probable length of 
the delay and a course of action which would end or eliminate the occurrence or event which is causing delay. The 
Contractor shall also within twenty one (21) days after the cessation of such delay notify the Owner of the date of such 
cessation and the total amount of delay, if any, in performance dates which the Contractor is entitled to claim by reason 
of any such occurrence. If the Contractor intends to request an extension of time for any delay, it shall accompany the 
notice of cessation of delay with a Change Order Request stating the specific extension or adjustment requested and 
justifying the reason for the request. The Contractor shall thereafter submit such additional information as may be 
required by the Owner to evaluate the Change Order Request. The Owner shall decide whether to grant, grant in part or 
deny the Change Order Request. Any extension of time or adjustment granted shall be memorialized in the form of a 
Change Order. Acceptance and execution of any such Change Order by the parties shall constitute an accord and 
satisfaction that forever bars any and all claims arising out of or in connection with the delay giving rise to the Change 
Order. If the Contractor disagrees with the Owner’s decision, it may pursue the remedies available to it under Article 
15. However, failure of the Contractor to timely assert any alleged delay or claim for extension strictly (not 
substantially) in accordance with the provisions of this Section 8.3.2 shall constitute a waiver of and shall forever bar 
that claim, even if the Owner was not prejudiced thereby. 

§ 8.3.3 Except in the case of changes to the Work covered by Article 7, the Contractor shall not be entitled to an 
extension of time unless the event or circumstance giving rise to a delay constitutes a Force Majeure Event and the 
Contractor can demonstrate that the activity delayed will result in a Critical Delay. 

.1 A delay is a "Critical Delay" if and only to the extent it adversely affects the critical path of the Work as 
established in the Construction Schedule or subsequent Subcontractor schedules that fall within the 
Construction Schedule. Under this Subsection 8.3.3.1, when two (2) or more delays occur 
concurrently, and each such concurrent delay by itself without consideration of the other delay(s) 
would be critical, then all such concurrent delays shall be considered critical. For the purpose of 
determining whether and to what extent the Construction Time should be adjusted, such concurrent 
critical delays shall be treated as a single delay which commences at the start of the delay that begins 
first and terminates at the cessation of the delay that ends last.

.2 Subject to the restrictions contained in Section 8.3.3.4 below, "Force Majeure Event" means only the 
following: (i) strikes, lockouts, or picketing (legal or illegal) of an area-wide, trade-wide, Owner-wide, 
or industry-wide nature (a strike, lockout or picket (legal or illegal) specific to the Project Site, or 
directed at the Contractor or a Subcontractor shall not be considered an area-wide, trade-wide or 
industry-wide strike, and is not a Force Majeure Event unless it occurs after the Contractor has used its 
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best efforts to avoid it); (ii) governmental action and condemnation; (iii) riot, civil commotion, 
insurrection, and war; (iii) fire or other casualty, accident, acts of God, or the public enemy; (iv) 
unusual adverse weather conditions not reasonably expected for the location of the Work and the time 
of the year in question documented by data substantiating such weather conditions; (v) unavailability 
of fuel, power, supplies or materials; (vi) the passage or unexpected interpretation or application after 
the Commencement Date of the Work of any statute, law, regulation, or moratorium of any 
governmental authority; or (vii) Owner Delay.

.3 The Contractor acknowledges that in preparing the Construction Schedule and in agreeing to the times 
or dates of completion required by the Contract Documents it will make a reasonable allowance for 
such events that are not Force Majeure Events.

.4 Adjustments in the Construction Time will be permitted for any Force Majeure Event, including an 
Owner Delay, only to the extent such delay (i) is not caused or contributed to, and could not have been 
anticipated, by the Contractor using the degree of diligence required by the Contract Documents, (ii) 
could not be limited or avoided by the Contractor’s timely notice to the Owner of the delay, and (iii) is 
of a duration of not less than one (1) day.

§ 8.3.4 The Owner’s exercise of any of its rights under the Contract Documents or the Owner’s good faith exercise of 
any of its remedies, including requirement of correction or re-execution of any Disputed Work, regardless of the 
extent, number or frequency of the Owner’s good faith exercise of such rights or remedies, shall not under any 
circumstances be construed as unreasonable interference with the Contractor’s performance of the Work or an event of 
default.

§ 8.3.5 The Contractor shall use its best efforts to mitigate the effects of any delay, whether or not it is caused by a 
Force Majeure Event.

§ 8.3.6 This Section 8.3 does not preclude the recovery of other damages by the Owner for delay under other provisions 
of the Contract.

§ 8.3.7 If the Contractor, but for a Force Majeure event or Owner Delay resulting in a Critical Delay, would have 
completed the Work prior to the expiration of the Construction Time, the Contractor shall not be entitled to recovery of 
damages arising out of any event or delay whatsoever which prevented such early completion of the Work, provided, 
however, that this provision shall not preclude recovery of delay damages by the Contractor pursuant to Section 8.4.2 
below to the extent a delay causes it to complete the Work after the scheduled completion date.

§ 8.4 NO DAMAGE FOR DELAY
§ 8.4.1 Except only as provided in Section 8.4.2 below, an extension in the Construction Time or adjustment of the 
Construction Schedule, to the extent permitted under Section 8.3, and the Contractor’s rights in connection with a 
suspension of the Work, as provided in the  Agreement, shall be the sole and exclusive remedies (in lieu of all other 
remedies whatsoever) of the Contractor for any delay, interference, hindrance in the performance of the Work, loss of 
productivity, manpower inefficiencies, impact damages and similar claims and damages, whether or not contemplated 
by the parties. Except only as provided in Section 8.4.2, in no event shall the Contractor be entitled to any 
compensation or recovery of any damages in connection with any delay, including, without limitation, consequential 
damages, lost opportunity costs, impact damages or other similar remuneration. The Contractor hereby expressly 
waives and covenants and agrees not to assert any claims against the Owner for any damages, costs, losses or expenses 
of any nature whatsoever which any member of the Construction Team may incur as a result of any delays, 
interferences, suspensions, rescheduling, changes in sequences, congestion, disruptions, or the like arising from, out of 
or in connection with any act or omission of the Owner, its representatives or agents, it being understood and agreed 
that their sole and exclusive remedy in such event shall be an extension of the Construction Time, but only in 
accordance with the provisions of this Article 8.

§ 8.4.2 In the event of Owner Delay, the Contractor shall be entitled to an equitable adjustment in the Contract Sum or 
Guaranteed Maximum Price. This adjustment shall be based solely upon and limited to additional direct out-of-pocket 
expenses to the extent they are incurred directly as a result of the Owner Delay. Without limiting the generality of the 
foregoing, such out-of-pocket expenses shall be calculated on an "actual cost" basis, and shall exclude home office 
expense and other overhead, profit and the value of lost opportunities. However, the Contractor shall use its best 
efforts to avoid or reduce delay damages to any member of the Construction Team caused by Owner Delay.
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ARTICLE 9   PAYMENTS AND COMPLETION
§ 9.1 CONTRACT SUM
The Contract Sum is stated in the Agreement and, including authorized adjustments, is the total amount payable by the 
Owner to the Contractor for performance of the Work under the Contract Documents.

§ 9.2 SCHEDULE OF VALUES
Where the Contract is based on a stipulated sum or Guaranteed Maximum Price, the Contractor shall submit to the 
Architect, before the first Application for Payment, a schedule of values allocating the entire Contract Sum to the 
various portions of the Work and prepared in such form and supported by such data to substantiate its accuracy as the 
Architect may require. The initial schedule of values shall be consistent with the Contract Sum prepared by the 
Contractor and include actual subcontractor bids. This schedule, unless objected to by the Architect, shall be used as a 
basis for reviewing the Contractor’s Applications for Payment.

§ 9.2.1 NOT USED

§ 9.3 APPLICATIONS FOR PAYMENT
§ 9.3.1 At least ten (10) days before the date established for each progress payment, the Contractor shall submit to the 
Architect an itemized Application for Payment prepared in accordance with the schedule of values, if required under 
Section 9.2, for completed portions of the Work. Such application shall be notarized, if required, and supported by 
such data substantiating the Contractor’s right to payment as the Owner or Architect may require, such as copies of 
requisitions from Subcontractors and material suppliers, and shall reflect retainage if provided for in the Contract 
Documents.

§ 9.3.1.1 As provided in Section 7.3.9, such applications may include requests for payment on account of changes in 
the Work that have been properly authorized by Construction Change Directives, or by interim determinations of the 
Architect, but not yet included in Change Orders.

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Contractor does not intend to pay a Subcontractor or material supplier, unless such Work has been performed by 
others whom the Contractor intends to pay. 

§ 9.3.1.3 The Contractor must provide copies of its insurance certificates, bonds, and the same for all of the 
Subcontractors and sub-subcontractors prior to submitting the first Application for Payment.

§ 9.3.2 Unless otherwise provided in the Contract Documents, payments shall be made on account of materials and 
equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If approved in advance 
by the Owner, payment may similarly be made for materials and equipment suitably stored off the site at a location 
agreed upon in writing. Payment for materials and equipment stored on or off the site shall be conditioned upon 
compliance by the Contractor with procedures satisfactory to the Owner to establish the Owner’s title to such materials 
and equipment or otherwise protect the Owner’s interest, and shall include the costs of applicable insurance, storage 
and transportation to the site for such materials and equipment stored off the site.

§ 9.3.3 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner no 
later than the time of payment. The Contractor further warrants that upon submittal of an Application for Payment all 
Work for which Certificates for Payment have been previously issued and payments received from the Owner shall, to 
the best of the Contractor’s knowledge, information and belief, be free and clear of liens, claims, security interests or 
encumbrances in favor of the Contractor, Subcontractors, material suppliers, or other persons or entities making a 
claim by reason of having provided labor, materials and equipment relating to the Work.

§ 9.3.3.1 Except with respect to liens resulting from Owner’s failure to make properly due payments to Contractor, the 
Contractor hereby expressly undertakes to hold harmless, indemnify and defend the Indemnitees, at the Contractor’s 
sole cost and expense, from, for and against any and all costs (including without limitation reasonable attorney fees), 
liabilities, actions, lawsuits, claims or proceedings brought against Indemnitees as a result of any lien or claim of lien 
filed against the Work, the site of any of the Work, the Project Site or any improvements thereon, payments due the 
Contractor or any portion of the property of any of the Indemnitees.

§ 9.3.3.2 In the event of any lien or claim of lien, Owner may withhold from payments otherwise due Contractor, such 
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amounts as Owner deems suitable to protect it from the adverse effect of such lien or claim of lien. The Owner shall 
release any payments or portions thereof withheld due to a lien or claim of lien if the Contractor obtains security 
acceptable to the Owner or a lien bond which is (i) issued by a surety acceptable to the Owner, (ii) in form and 
substance satisfactory to the Owner, and (iii) in an amount not less than two hundred percent (200%) of such lien or 
lien claim. By posting such bond or other acceptable security, however, the Contractor shall not be relieved of any 
responsibilities or obligations under this Section 9.3, including, without limitation, the duty to defend, hold harmless 
and indemnify the Indemnitees.  Except with respect to liens resulting from Owner’s failure to make properly due 
payments to Contractor, the cost of any premiums incurred in connection with such bonds and security shall be the 
responsibility of the Contractor and shall not cause any adjustment to the Contract Sum.

§ 9.3.4 The Owner shall not be required to pay for unassembled materials, such as mill steel, extrusions for windows, 
and incomplete assemblies.

§ 9.3.5 The Contract Sum or Guaranteed Maximum Price includes all applicable taxes and shall not be changed as the 
result of the Contractor’s failure to include any applicable tax, or as a result of any change in the Contractor’s tax 
liabilities.

§ 9.3.6 Each Consolidated Application for Payment shall be accompanied by the following, all in form and substance 
reasonably satisfactory to the Owner:

.1 a duly executed and acknowledged sworn statement in statutory form with all information provided, 
together with properly notarized sworn statements, current through the previous draw, from the 
Contractor and all of the Subcontractors; and 

.2 except as otherwise provided, duly executed unconditional releases in the form required by the Owner 
establishing payment or satisfaction of all obligations as reflected on the sworn statements referred to 
in Section 9.3.6.1, provided, however, that the Contractor may furnish with each Application for 
Payment applicable waivers of lien or releases and properly notarized sworn statements covering the 
immediately preceding Application for Payment, as opposed to the current Application for Payment, 
(i.e., 30 day lag), provided Final Payment shall not be forthcoming until final construction lien waivers 
or releases from all members of the Construction Team have been delivered.

.3 In addition to the final construction lien waiver, the Owner may require the Contractor and 
Subcontractors to provide a signed and notarized affidavit that releases and discharges the Owner and 
Owner’s agents from all liability to the Contractor and Subcontractor, which has arisen or which shall 
arise in connection with any work performed or materials delivered to the Project.

.4 A written narrative summarizing the progress of the Project, including behind schedule Work that may 
adversely affect the critical path of the Work as established in the Construction Schedule or subsequent 
Subcontractor schedules that fall within the Construction Schedule.  If such behind schedule Work 
would or could potentially affect the timely completion of the Work, the Contractor must also include a 
recovery plan describing in sufficient detail of overtime, multiple shifts and any other measures 
necessary to complete the Work within the Construction Time.  

.5 An updated Schedule of Value, which unless objected to by the Architect shall be used as a basis for 
reviewing the Contractor’s Application for Payment. 

§ 9.4 CERTIFICATES FOR PAYMENT
§ 9.4.1 The Architect will, within seven (7) days after receipt of the Contractor’s Application for Payment, either issue 
to the Owner a Certificate for Payment, with a copy to the Contractor, for such amount as the Architect determines is 
properly due, or notify the Contractor and Owner in writing of the Architect’s reasons for withholding certification in 
whole or in part as provided in Section 9.5.1.

§ 9.4.2 The issuance of a Certificate for Payment will constitute a representation by the Architect to the Owner, based 
on the Architect’s evaluation of the Work and the data comprising the Application for Payment, that, to the best of the 
Architect’s knowledge, information and belief, the Work has progressed to the point indicated and that the quality of 
the Work is in accordance with the Contract Documents. The foregoing representations are subject to an evaluation of 
the Work for conformance with the Contract Documents upon Substantial Completion, to results of subsequent tests 
and inspections, to correction of minor deviations from the Contract Documents prior to completion and to specific 
qualifications expressed by the Architect. The issuance of a Certificate for Payment will further constitute a 
representation that the Contractor is entitled to payment in the amount certified. However, the issuance of a Certificate 
for Payment will not be a representation that the Architect has (i) made exhaustive or continuous on-site inspections to 
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check the quality or quantity of the Work, (ii) reviewed construction means, methods, techniques, sequences or 
procedures, (iii) reviewed copies of requisitions received from Subcontractors and material suppliers and other data 
requested by the Owner to substantiate the Contractor’s right to payment, or (iv) made examination to ascertain how or 
for what purpose the Contractor has used money previously paid on account of the Contract Sum.

§ 9.5 DECISIONS TO WITHHOLD CERTIFICATION
§ 9.5.1 The Architect may withhold a Certificate for Payment in whole or in part, to the extent reasonably necessary to 
protect the Owner, if in the Architect’s opinion the representations to the Owner required by Section 9.4.2 cannot be 
made. If the Architect is unable to certify payment in the amount of the Application, the Architect will notify the 
Contractor and Owner as provided in Section 9.4.1. If the Contractor and Architect cannot agree on a revised amount, 
the Architect will promptly issue a Certificate for Payment for the amount for which the Architect is able to make such 
representations to the Owner. The Architect may also withhold a Certificate for Payment or, because of subsequently 
discovered evidence, may nullify the whole or a part of a Certificate for Payment previously issued, to such extent as 
may be necessary in the Architect’s opinion to protect the Owner from loss for which the Contractor is responsible, 
including loss resulting from acts and omissions described in Section 3.3.2, because of:

.1 Disputed Work not remedied;

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security 
acceptable to the Owner is provided by the Contractor;

.3 failure of the Contractor to make payments properly to Subcontractors or for labor, materials or 
equipment;

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;

.5 damage to the Owner or a separate contractor;

.6 reasonable evidence that the Work will not be completed within the Construction Time, and that the 
unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 

.7 failure to carry out the Work in accordance with the Contract Documents; 

.8 failure to have supplied operations and maintenance manuals, Record Documents, schedules, cost 
projections, and/or other information that may be required by other sections of the Contract Documents 
on a timely basis;

.9 any other failure of the Contractor to perform its obligations under the Agreement; or

.10 stop work notices.

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld.

§ 9.5.3 If the Architect withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Contractor and to any Subcontractor or material or equipment suppliers to whom the 
Contractor failed to make payment for Work properly performed or material or equipment suitably delivered. If the 
Owner makes payments by joint check, the Owner shall notify the Architect and the Architect will reflect such 
payment on the next Certificate for Payment. 

§ 9.6 PROGRESS PAYMENTS
§ 9.6.1 After the Architect has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Contract Documents, and shall so notify the Architect.

§ 9.6.2 The Contractor shall pay each Subcontractor no later than seven (7) days after receipt of payment from the 
Owner the amount to which the Subcontractor is entitled, reflecting percentages actually retained from payments to 
the Contractor on account of the Subcontractor’s portion of the Work. The Contractor shall, by appropriate agreement 
with each Subcontractor, require each Subcontractor to make payments to Sub-subcontractors in a similar manner.

§ 9.6.3 The Architect will, on request, furnish to a Subcontractor, if practicable, information regarding percentages of 
completion or amounts applied for by the Contractor and action taken thereon by the Architect and Owner on account 
of portions of the Work done by such Subcontractor.

§ 9.6.4 The Owner has the right to request written evidence from the Contractor that the Contractor has properly paid 
Subcontractors and material and equipment suppliers amounts paid by the Owner to the Contractor for subcontracted 
Work. If the Contractor fails to furnish such evidence within seven (7) days, the Owner shall have the right to contact 
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Subcontractors to ascertain whether they have been properly paid. Neither the Owner nor Architect shall have an 
obligation to pay or to see to the payment of money to a Subcontractor, except as may otherwise be required by law.

§ 9.6.5 Contractor payments to material and equipment suppliers shall be treated in a manner similar to that provided 
in Sections 9.6.2, 9.6.3 and 9.6.4.

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Contract Documents.

§ 9.6.7  Payments received by the Contractor for Work properly performed by Subcontractors and suppliers shall not 
be withheld by the Contractor for those Subcontractors or suppliers who performed Work or furnished materials, or 
both, under contract with the Contractor for which payment was made by the Owner.  

§ 9.6.8 Owner shall retain out of each progress payment a "Retainage" as provided in Section 9.6.8 of the Agreement.  
Retainage will be paid upon Final Completion and acceptance of the Work in accordance with Section 9.10 of these 
General Conditions. Upon mutual agreement of the Owner, the Architect and the Contractor, payment in full may be 
made to Subcontractors whose Work is fully completed during early stages of the Project. The Contractor 
acknowledges and agrees that payments by the Owner shall only be made in respect of Applications for Payments, or 
portions thereof, reasonably approved by the Owner. If the Contractor disputes any good faith determination by the 
Owner with regard to any Certificate of Payment, or amount paid by the Owner in respect thereof, the Contractor shall 
nevertheless expeditiously continue to prosecute the Work while such dispute is being resolved in accordance with the 
provisions of Article 15.

§ 9.6.9 Whenever the Owner reasonably determines, after notice to the Contractor, that there is a basis for concern that 
payments properly owing to any Subcontractor, sub-subcontractor, supplier or laborer are not being made on a timely 
basis, the Owner may elect, but shall not be obligated, to make payments to the joint order of the Contractor and such 
Subcontractor, supplier or laborer with any such payments satisfying any payment obligation otherwise owing by the 
Owner to the Contractor. The Owner may also elect at any time to require that payments be made through a 
construction escrow, in which event the Contractor shall supply all customary forms and indemnities as may be 
required to satisfy the conditions to disbursement established by the applicable escrowee. All requirements relating to 
payments and retainages, and applicable submittals to be made by the Contractor, shall be subject to reasonable 
modification and approval of any lender of the Owner supplying funds to the Project.

§ 9.6.10 Whenever the Owner reasonably determines, after notice to the Contractor, that there is a basis for concern 
that payments properly owing to any Subcontractor, sub-subcontractor, supplier or laborer are not being made on a 
timely basis, and the Owner elects to make payments to the joint order of the Contractor and such Subcontractor, 
supplier or laborer with any such payments satisfying any payment obligation otherwise owing by the Owner to the 
Contractor, the Owner shall be able to back charge the Contractor twenty-five dollars ($25.00) for each such issued 
joint checks to partially defray Owner’s administrative time and expenses.  If the Owner and Contractor agree to 
establish a construction escrow payment account, the Owner shall be able to back charge the Contractor for reasonable 
administrative time and expenses for establishing and administrating such an escrow account.  The Owner shall be 
able to deduct such back charges from payment(s) to the Contractor.

§ 9.7 FAILURE OF PAYMENT
If the Architect does not issue a Certificate for Payment, through no fault of the Contractor, within seven (7) days after 
receipt of the Contractor’s Application for Payment, or if the Owner does not pay the Contractor within seven (7) days 
after the date established in the Contract Documents the amount certified by the Architect or awarded by binding 
dispute resolution, then the Contractor may, upon seven (7) additional days’ written notice to the Owner and Architect, 
stop the Work until payment of the amount owing has been received. The Construction Time shall be extended 
appropriately and the Contract Sum shall be increased by the amount of the Contractor’s reasonable costs of 
shut-down, delay and start-up, plus interest as provided for in the Contract Documents.

§ 9.8 SUBSTANTIAL COMPLETION
§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is 
sufficiently complete in accordance with the Contract Documents so that the Owner can occupy or utilize the Work for 
its intended use.  The Work shall not be considered suitable for Substantial Completion review until all systems 
included in the Work are properly and operationally constructed in accordance with the Contract Documents, all 
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required governmental inspections and certifications have been made and posted, training of Owner’s personnel in the 
operation of systems has been completed, and all final finishes within the Contract Documents are in place.  The only 
remaining Work shall be minor in nature, so that the Owner could occupy the building on the date of Substantial 
Completion and completion of the Work by the Contractor would not materially interfere or hamper the Owner’s (or 
those claiming by, through or under Owner) normal operations.  At Substantial Completion, the Contractor attests that 
all remaining Work is solely of a Punchlist nature and will be completed within forty five (45) consecutive calendar 
days.

§ 9.8.2 When the Contractor considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Contractor shall prepare and submit to the Architect a Punchlist of items to be 
completed or corrected prior to final payment. Failure to include an item on such Punchlist does not alter the 
responsibility of the Contractor to complete all Work in accordance with the Contract Documents. (Also see Section 
9.10.7)

§ 9.8.3 Upon receipt of the Contractor’s Punchlist, the Architect will make an inspection to determine whether the 
Work or designated portion thereof is substantially complete. If the Architect’s inspection discloses any item, whether 
or not included on the Contractor’s Punchlist, which is not sufficiently complete in accordance with the Contract 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 
Contractor shall, before issuance of the Certificate of Substantial Completion, complete or correct such item upon 
notification by the Architect. In such case, the Contractor shall then submit a request for another inspection by the 
Architect to determine Substantial Completion.

§ 9.8.4 When the Work or designated portion thereof is substantially complete, the Architect will prepare a Certificate 
of Substantial Completion that shall establish the date of Substantial Completion, shall establish responsibilities of the 
Owner and Contractor for security, maintenance, heat, utilities, damage to the Work and insurance, and shall fix the 
time within which the Contractor shall finish all items on the list accompanying the Certificate. Warranties required by 
the Contract Documents shall commence on the date of Substantial Completion of the Work or designated portion 
thereof unless otherwise provided in the Certificate of Substantial Completion.

§ 9.8.5 The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for their written 
acceptance of responsibilities assigned to them in such Certificate. Upon such acceptance and consent of surety, if any, 
the Owner shall make payment of retainage applying to such Work or designated portion thereof. Such payment shall 
be adjusted for Work that is incomplete or not in accordance with the requirements of the Contract Documents.

§ 9.9 PARTIAL OCCUPANCY OR USE
§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Contractor, provided such occupancy or use is consented to 
by the insurer as required under Section 11.3.1.5 and authorized by public authorities having jurisdiction over the 
Project. Such partial occupancy or use may commence whether or not the portion is substantially complete, provided 
the Owner and Contractor have accepted in writing the responsibilities assigned to each of them for payments, 
retainage, if any, security, maintenance, heat, utilities, damage to the Work and insurance, and have agreed in writing 
concerning the period for correction of the Work and commencement of warranties required by the Contract 
Documents. When the Contractor considers a portion substantially complete, the Contractor shall prepare and submit 
a list to the Architect as provided under Section 9.8.2. Consent of the Contractor to partial occupancy or use shall not 
be unreasonably withheld. The stage of the progress of the Work shall be determined by written agreement between 
the Owner and Contractor or, if no agreement is reached, by decision of the Architect.

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner, Contractor and Architect shall jointly inspect 
the area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work.

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not constitute 
acceptance of Work not complying with the requirements of the Contract Documents.

§ 9.10 FINAL COMPLETION AND FINAL PAYMENT
§ 9.10.1 Upon receipt of the Contractor’s written notice that the Work is ready for final inspection and acceptance and 
upon receipt of a final Application for Payment, the Architect will promptly make such inspection and, when the 
Architect finds the Work acceptable under the Contract Documents and the Contract fully performed, the Architect 
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will promptly issue a final Certificate for Payment stating that to the best of the Architect’s knowledge, information 
and belief, and on the basis of the Architect’s on-site visits and inspections, the Work has been completed in 
accordance with terms and conditions of the Contract Documents and that the entire balance found to be due the 
Contractor and noted in the final Certificate is due and payable. The Architect’s final Certificate for Payment will 
constitute a further representation that conditions listed in Section 9.10.2 as precedent to the Contractor’s being 
entitled to final payment have been fulfilled.

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Contractor submits to 
the Architect (i) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with the 
Work for which the Owner or the Owner’s property might be responsible or encumbered (less amounts withheld by 
Owner) have been paid or otherwise satisfied, (ii) a certificate evidencing that insurance required by the Contract 
Documents to remain in force after final payment is currently in effect and will not be canceled or allowed to expire 
until at least thirty (30) days’ prior written notice has been given to the Owner, (iii) a written statement that the 
Contractor knows of no substantial reason that the insurance will not be renewable to cover the period required by the 
Contract Documents, (iv) consent of surety, if any, to final payment and (v), if required by the Owner, other data 
establishing payment or satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security 
interests or encumbrances arising out of the Contract, to the extent and in such form as may be designated by the 
Owner. If a Subcontractor refuses to furnish a release or waiver required by the Owner, the Contractor may furnish a 
bond satisfactory to the Owner to indemnify the Owner against such lien. If such lien remains unsatisfied after 
payments are made, the Contractor shall refund to the Owner all money that the Owner may be compelled to pay in 
discharging such lien, including all costs and reasonable attorneys’ fees.

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Contractor or by issuance of Change Orders affecting final completion, and the Architect so confirms, the 
Owner shall, upon application by the Contractor and certification by the Architect, and without terminating the 
Contract, make payment of the balance due for that portion of the Work fully completed and accepted. If the remaining 
balance for Work not fully completed or corrected is less than retainage stipulated in the Contract Documents, and if 
bonds have been furnished, the written consent of surety to payment of the balance due for that portion of the Work 
fully completed and accepted shall be submitted by the Contractor to the Architect prior to certification of such 
payment. Such payment shall be made under terms and conditions governing final payment, except that it shall not 
constitute a waiver of claims.

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled;
.2 failure of the Work to comply with the requirements of the Contract Documents; 
.3 terms of special warranties required by the Contract Documents; and
.4 any defect or condition which is latent or not reasonably discoverable at the time of final payment.

§ 9.10.5 Acceptance of final payment by the Contractor, a Subcontractor or material supplier shall constitute a waiver 
of claims by that payee except those previously made in writing and identified by that payee as unsettled at the time of 
final Application for Payment.

§ 9.10.6 The amount of the Final Payment shall be the Contract Sum or Guaranteed Maximum Price less the amount 
paid to date. If the aggregate of previous payments made by the Owner exceeds the amount due the Contractor, the 
Contractor shall immediately reimburse the difference to the Owner.

§ 9.10.7 Project Closeout.  The requirements for Project Closeout begin at the start of a project.  This section outlines 
the integration of the closeout process into the construction phase.  Project closeout requirements generally comprise 
all of the following:

Certificate of Substantial Completion by the Architect
Certificate of occupancy, including proof of all final/closed inspection permits
Operation & Maintenance Manuals
As-Built (Record) Drawings
Training of Owner’s Personnel
Attic Stock Materials
Documents – Warranty, Asbestos free, Smoke & Flame Spread, etc.
Punchlist Completion (signed by the Architect and the Owner)
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Copies of Shop Drawings, Product Data and Samples

§ 9.10.7.1 Operations and Maintenance Manuals and Training
.1 Upon reaching seventy five percent (75%) completion according to the Subcontractor’s Application 

for Payment, The Contractor shall cause Subcontractors to submit to the Owner via the Contractor 
Operations and Maintenance Manuals and record copies of submittals.

.2 The Contractor shall cause Subcontractors to schedule and conduct training for Owner personnel as 
specified.  Training sessions shall include an agenda, video tape of the session, a sign-in sheet to 
document attendance, and documentation for the trainees.  Each Subcontractor shall submit the 
video tape (labeled), attendance sign in sheet, and training documentation to the Contractor in the 
same quantities required for the Operations and Maintenance Manuals.

.3 Owner shall withhold an amount stipulated in Section 9.2.1 until receiving the Operations and 
Maintenance Manuals and training of Owner’s operating personnel.

§ 9.10.7.2 As-Built (Record) Drawings
.1 The Contractor shall cause all Subcontractors to review As-Built Drawings with the Contractor on a 

weekly basis.
.2 Owner shall withhold an amount stipulated in Section 9.2.1 until receiving the final As-Built 

Drawings.
.3 Where the governmental and/or municipal agency/agencies having jurisdiction over the Project 

requires a certified (signed and sealed by a Registered Professional Engineer) set of civil and 
utilities As-Built Drawings of the Project, the Contractor shall deliver to the agency/agencies the 
necessary As-Build Drawings that is acceptable to the agency/agencies and provide one copy to the 
Owner.

§ 9.10.7.3 Attic Stock Materials
.1 Upon reaching ninety percent (90%) completion according to the Subcontractor’s application for 

payment, the Contractor shall cause the Subcontractors to turn over to the Owner via the Contractor 
all stock parts and attic stock materials.

.2 Owner shall withhold an amount stipulated in Section 9.2.1 until receiving the required attic stock 
materials.

§ 9.10.7.4 Documents – Warranty, Asbestos Free, Smoke & Fire Spread, etc.
.1 Upon reaching ninety percent (90%) completion, according to the Subcontractor’s Application for 

Payment, the Contractor shall cause the Subcontractors to submit to the Owner via the Contractor all 
required documents.

.2 Owner shall withhold an amount stipulated in Section 9.2.1 until receiving the required documents.

§ 9.10.7.5 Punchlist
.1 One (1) week before Substantial Completion, Subcontractors shall submit to the Contractor a 

complete Punchlist and a list of incomplete items.  The list shall include room number, description 
of work, and date for completion.

.2 The Contractor shall review the Subcontractor’s list and add items, if necessary.  In the event that 
Contractor’s list comprises 25% or more of the items then the Subcontractors list, then at the 
Contractor’s sole discretion, a review fee of up to five hundred dollars ($500) may be deducted from 
the Subcontractor’s Contract Sum and paid to the Contractor.  For example, if a Subcontractor’s list 
has 20 items, and after reviewing the Contractor finds an additional 6 items (which exceeded 25% 
more items), the Contractor shall be entitled to receive a review fee. 

.3 Punchlists prepared by the Architect or Owner will be distributed to the Subcontractors.  
Subcontractors will be given the opportunity to complete the items within fourteen (14) days of 
receipt of lists.  Upon completion, the Subcontractor shall conduct a walk-through with the 
Contractor, Architect, and Owner to confirm satisfactory completion.

.4 Payment in an amount no less than four (4) times the estimated value of Punchlist items, as 
determined by the Contractor, and Architect will be withheld until the Punchlist is complete.

.5 In the event the Punchlist is reported complete; but found not to be complete, at the Contractor’s 
sole discretion, an amount of up to one thousand dollars ($1,000) may be deducted from the 
Contract Sum owing to the Subcontractor and paid to the Contractor.  If after fourteen (14) days, the 
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Punchlist is still not complete or incomplete items are discovered during a walkthrough, the Owner 
and/or Contractor may immediately complete the items.  The Owner and/or Contractor shall deduct 
the costs to complete the Punchlist from the amount owing the Subcontractor, including reasonable 
fee for supervision, plus up to two thousand five hundred dollars ($2,500) administrative costs to be 
paid to the Owner.

.6 The final acceptance of all Punchlist and incomplete work items is subject to the approval of the 
Architect and Owner.

.7 Owner shall withhold an amount no less than stipulated in Section 9.2.2 until the Subcontractor 
satisfactorily completes all the required Punchlist items.

§ 9.11 AUDITS BY THE OWNER
§ 9.11.1 The Contractor agrees that the Owner or any of its duly authorized representatives shall, until the expiration of 
the record retention period (as described in Section 9.11.2), have access to and the right to examine where pertinent to 
verifying the Cost of the Work or other items reimbursed to Contractor under the Agreement on the basis of costs, 
books, documents, records, contracts, correspondence, instructions, receipts, vouchers, purchase orders, memoranda, 
papers, and all other records of the Contractor related to the Agreement for any reason.

§ 9.11.2 The Contractor shall maintain in accordance with generally accepted accounting principles separate records 
and accounts of its Services and transactions on behalf of the Owner in connection with the Work and shall make such 
records and accounts available to the Owner for inspection and audit during normal business hours and upon 
reasonable prior notice. Records shall be kept in such form and detail as the Owner may reasonably request. Such 
records shall include time sheets, invoices from the Contractor and its Subcontractors memoranda and analyses in 
support of management decisions, and such other primary records as necessary to support and justify all business 
conducted in connection with the Work, but shall not include internal memoranda or reports, communications or 
discussions with incidental references to the Work or documents which discuss multiple projects.  Such records will be 
kept by the Contractor for a period not less than seven (7) years.

§ 9.11.3 The Contractor shall include in all its Subcontracts under the Agreement a provision to the effect that the 
Subcontractors agree that the Owner or any of its duly authorized representatives shall, until expiration of three (3) 
years after Final Payment under the Subcontracts and Supply Agreements, have access to and the right to examine 
where directly pertinent to verifying the cost of change orders or other items reimbursed to such Subcontractor on the 
basis of cost, books, documents, papers, and records of such consultants, involving transactions related to the Work.

ARTICLE 10   PROTECTION OF PERSONS AND PROPERTY
§ 10.1 SAFETY PRECAUTIONS AND PROGRAMS
§ 10.1.1 The Contractor shall continuously maintain adequate protection of all Work from damage and shall protect the 
Owner’s property from injury or loss. The Contractor shall make good any such damage, injury or loss at no cost to the 
Owner, except to the extent directly caused by agents or employees of the Owner. The Contractor shall adequately 
protect the Work and adjacent property as required by law, the Contract Documents, or as otherwise required, to cause 
no damage to the Work and adjacent property during the execution of the Work. This requirement shall also apply to 
structures above and below ground as conditions of the site require. The Contractor shall also provide 
recommendations and information to the Owner regarding: (i) the assignment of responsibilities for safety precautions 
and programs by the Subcontractors and the Owner for the safety of members of the Construction Team, the Owner, 
and the general public; (ii) temporary facilities; and (ii) equipment, materials and services for common use of 
Subcontractors. The Contractor shall verify that the requirements and assignment of responsibilities are included in 
the proposed Contract Documents.   

§ 10.1.2 The Contractor is solely responsible to the Owner for health and safety at the Project Site and, accordingly, 
shall be solely responsible for initiating, monitoring, maintaining and supervising all safety precautions and programs 
in connection with the performance of the Work. The foregoing does not relieve the Subcontractors of their 
responsibility to the Contractor for the safe performance of their Work in accordance with all Applicable Laws.

§ 10.1.3 The Contractor shall develop and implement a health and safety plan that complies with all Applicable Laws 
covering all activities on the Project Site except those activities performed solely by the Owner. The Contractor shall 
provide the Owner a copy of such health and safety plan prior to commencement of Work. The Owner shall have no 
duty to review the plan and shall assume no duty by doing so. The plan shall be included in all bidding documents, and 
the requirements of the plan shall be applicable to all members of the Construction Team.
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§ 10.2 SAFETY OF PERSONS AND PROPERTY
§ 10.2.1 The Contractor shall take reasonable precautions for safety of, and shall provide reasonable protection to 
prevent damage, injury or loss to

.1 employees on the Work and other persons who may be affected thereby;

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site, 
under care, custody or control of the Contractor or the Contractor’s Subcontractors or 
Sub-subcontractors; and

.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 
structures and utilities not designated for removal, relocation or replacement in the course of 
construction.

§ 10.2.2 The Contractor shall comply with and give notices required by Applicable Laws and lawful orders of public 
authorities bearing on safety of persons or property or their protection from damage, injury or loss.

§ 10.2.3 The Contractor shall erect and maintain, as required by existing conditions and performance of the Work, 
adequate safeguards for safety and protection, including posting danger signs and other warnings against hazards, 
promulgating safety regulations and notifying owners and users of adjacent sites and utilities. The Contractor shall 
also be responsible for all measures necessary to protect any property adjacent to the Project Site and improvements 
therein. Any damage to such property or improvements shall be promptly repaired by the Contractor. 

.1 The various parts of the structure and adjoining structures that cannot be maintained in their final 
positions with stability until other connecting or abutting parts or members are constructed and 
permanently secured shall be substantially braced and held in place. The Contractor shall protect the 
Project against all damage from the elements, overloading of the structure, and undermining or 
displacement due to conditions of the site or due to any other methods of construction.

.2 The Work shall be executed in a manner which will cause as little inconvenience as possible to the 
Owner in the Owner’s use of the property and existing facilities and structures. Where applicable the 
Contractor shall provide and maintain adequate, dust tight, protective coverings, enclosures and 
barricades about the Work and shall keep the same in repair throughout the entire Work. Enclosures of 
appropriate fire rated construction shall be installed by the Contractor where necessary to divide the 
Work area from the Owner’s occupied areas.

.3 During the prosecution of the Work, the Owner will use and occupy the buildings and site adjacent to 
and surrounding the Project Site. At all times during the construction period, safe and convenient 
access shall be maintained to and from these buildings and any other portions of the site occupied by 
the Owner and/or Subcontractors.

§ 10.2.4 When use or storage of explosives or other Hazardous Materials or equipment or unusual methods are 
necessary for execution of the Work, the Contractor shall exercise utmost care and carry on such activities under 
supervision of properly qualified personnel.  When in the course of the Work use or storage of explosives or other 
Hazardous Materials or equipment or unusual construction methods are necessary, the Contractor shall give the 
Owner reasonable advance notice.

.1 No explosives will be permitted on the Owner’s premises unless written permission is given by the 
Owner not less than seventy two (72) hours in advance of the time of  delivery of such explosives. All 
risks, regardless of the Owner’s approval, associated with the storage, handling and use of explosives 
are solely borne by the Contractor, as are any costs associated with damages, injuries or losses arising 
out of the use of such explosives.

.2 The use of disposal or flammable liquids or other combustible materials shall be handled in accordance 
with established rules and regulations.

§ 10.2.5 The Contractor shall promptly remedy damage and loss (other than damage or loss covered by the Owner’s 
insurance required by the Contract Documents) to property referred to in Sections 10.2.1.2 and 10.2.1.3 caused in 
whole or in part by the Contractor, a Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by 
any of them, or by anyone for whose acts they may be liable and for which the Contractor is responsible under Sections 
10.2.1.2 and 10.2.1.3, except damage or loss attributable to acts or omissions of the Owner or Architect or anyone 
directly or indirectly employed by either of them, or by anyone for whose acts either of them may be liable, and not 
attributable to the fault or negligence of the Contractor. The foregoing obligations of the Contractor are in addition to 
the Contractor’s obligations under Section 3.18.
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§ 10.2.6 The Contractor shall designate a responsible member of the Contractor’s organization at the site whose duty 
shall be the prevention of accidents. This person shall be the Contractor’s superintendent unless otherwise designated 
by the Contractor in writing to the Owner and Architect.

§ 10.2.7 The Contractor shall not permit any part of the structure or site to be loaded with a weight that will endanger 
the structural integrity of the structure or site or the safety of workmen or any other persons on or about the Work.  
When required law or for the safety of the Work, the Contractor shall shore up, brace, underpin, and protect 
foundations and other portion of existing structures that are in any way affected by the Work.  Before commencement 
of any part of the Work, the Contractor shall serve any and all notices required to be given to adjourning land and/or 
property owners or other parties. 

§ 10.2.8 The Contractor shall take all necessary precautions for the safety of employees and visitors on the site of the 
Project and shall comply with applicable provisions of federal, state, and municipal safety laws and building codes to 
prevent accidents or injury to persons on, about or adjacent to the premises where the Work is being performed. The 
Contractor shall erect and properly maintain at all times, as required by the conditions and progress of the Work, all 
necessary safeguards for the protection of workers and the public. The Contractor shall post danger signs warning 
against the hazards created by such features of construction such as protruding nails, hoists, holes, elevator hatchways, 
scaffolding, window openings, stairways, falling material and other such features. 

§ 10.2.9 When all or a portion of the Work is suspended for any reason, the Contractor shall be responsible for securely 
fastening down all coverings and protecting the Work from injury by any cause.

§ 10.2.10 The Contractor shall promptly report in writing to the Owner all accidents arising out of or in connection with 
the Work which cause death, personal injury, or property damage, giving full details and statements of any witnesses. 
In addition, if death, serious personal injuries, or serious property damages occur, the accident shall be reported 
immediately by telephone or messenger to the Owner. The obligations in this Section are in addition to the 
Contractor’s reporting obligations under Applicable Laws.

(Paragraphs deleted)
§ 10.2.11 INJURY OR DAMAGE TO PERSON OR PROPERTY
If either party suffers injury or damage to person or property because of an act or omission of the other party, or of 
others for whose acts such party is legally responsible, written notice of such injury or damage, whether or not insured, 
shall be given to the other party within a reasonable time not exceeding ten (10) days after discovery. The notice shall 
provide sufficient detail to enable the other party to investigate the matter. 

§ 10.3 HAZARDOUS MATERIALS
§ 10.3.1 The Contractor shall not, nor shall it permit any member of the Construction Team to bring on, keep, store, 
use, release or dispose of any Hazardous or potentially Hazardous Material on, in or about the Project Site except 
Permitted Materials and as required by Section 10.3.8., subject to the requirements of Section 10.3.9.  The Contractor 
also shall not permit the inclusion of asbestos, polychlorinated biphenyls or urea formaldehyde in any construction 
materials. 

§ 10.3.2 The Contractor shall be responsible for the removal and cleanup of all Hazardous Materials and wastes 
brought to the Project Site or generated at the Project Site by any member of the Construction Team at its expense, 
without recovery from the Owner, under the Contract Sum or Guaranteed Maximum Price, any contingency or 
otherwise. 

§ 10.3.3 The Contractor shall cause the presence, use, storage and/or disposal of Permitted Materials by any member 
of the Construction Team to be in strict (not substantial) compliance in every respect with all Applicable Laws and 
shall promptly notify the Owner if any amount of Permitted Materials or any other Hazardous Materials are released 
on the Project Site at any time in a quantity that would have to be reported or remediated under any Applicable Laws. 

§ 10.3.4 The Contractor shall at its expense, without recovery from the Owner, under the Contract Sum or Guaranteed 
Maximum Price, any contingency or otherwise, fully and promptly remediate each and every release of Permitted 
Materials and any other Hazardous Materials in full compliance with all Applicable Laws, to the most stringent 
standards available under all Applicable Laws, and in cooperation with the Owner, except to the extent of 
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contamination (i) that existed before Work began at the Project Site and neither the Contractor nor any other member 
of the Construction Team has exacerbated such pre-existing contamination after recognizing the presence and general 
location of such contamination, or (ii) was caused directly by the Owner, the Architect, a contractor of the Owner who 
is not a member of the Construction Team, or any third party. Notwithstanding anything to the contrary herein, the 
Contractor shall nonetheless be responsible to remediate the hazardous condition if and to the extent, after recognizing 
the presence and general location of such condition that was pre-existing at the Site, or after it should have recognized 
such presence and general location, it exacerbates such contamination.  If the contamination existed before Work 
began at the Project Site and it was not exacerbated by the Contractor or any member of the Construction Team (after 
it recognized or should have recognized the presence and general location of such contamination) or the contamination 
was caused directly by the Owner, the Architect, a contractor of the Owner who is not a member of the Construction 
Team, or any third party, then all expenses associated with the remediation of the condition shall be borne by the 
Owner.

§ 10.3.5 The Contractor shall at its expense, without recovery from the Owner, under the Contract Sum or Guaranteed 
Maximum Price, any contingency or otherwise, be solely responsible to the Indemnitees for and shall defend, 
indemnify and hold them harmless from and against all claims, damages costs, fines, judgments and liabilities, 
including attorneys fees and costs, arising out of or in connection with the generation, release, transportation, storage, 
use, disposal or presence of permitted materials or Hazardous Materials at the Project Site by or due to any member of 
the Construction Team or for any noncompliance with Section 10.3 by any member of the Construction Team. The 
indemnity in this Section 10.3.5 does not include claims, fines, etc., to the extent they arise from (i) contamination that 
existed before Work began at the Project Site which was not exacerbated by the Contractor or any member of the 
Construction Team (after it recognized or should have recognized the presence and general location of such 
contamination) or (ii) contamination that was caused directly by the Owner, the Architect, a contractor of the Owner 
who is not a member of the Construction Team, or any third party.

(Paragraphs deleted)
§ 10.3.6 The Owner shall not be responsible  for materials or substances the Contractor brings to the site unless such 
materials or substances are required by the Contract Documents. The Owner shall be responsible for materials or 
substances required by the Contract Documents, except to the extent of the Contractor’s fault or negligence in the use 
and handling of such materials or substances.  The Contractor’s responsibility under the foregoing indemnification 
shall include any and all governmentally mandated removal and/or clean-up of any such Permitted Materials or 
Hazardous Materials.

§ 10.3.7 If the Contractor shall receive any notice, whether oral or written, of any inquiry, test, investigation, 
enforcement proceeding, environmental audit or the like by or against the Contractor, any member of the Construction 
Team, or the Work with regard to any Hazardous Materials at or emanating from the Project Site, the Contractor shall 
immediately notify the Owner and Architect. 

§ 10.3.8 If any member of the Construction Team encounters on the Project Site material, which it believes is a 
Hazardous Material in any form (other than Permitted Materials being used in an appropriate manner or asbestos, 
asbestos containing materials or polychlorinated biphenyl (PCBs) which have been rendered harmless), the Contractor 
shall (i) immediately stop Work in the area affected, (ii) report the condition to the Owner and Architect as 
expeditiously as possible, and (iii) clear all persons from the area of exposure. The Work in the affected area shall not 
be resumed until the Hazardous Material has been removed or rendered harmless as evidenced by written agreement of 
the Owner and the Contractor. The term "rendered harmless" shall be interpreted to mean that the levels are less than 
any applicable exposure standards set forth in OSHA regulations and all Applicable Laws. In no event, however, shall 
the Owner have any responsibility for any substance or material that is brought to the Project Site by any member of 
the Construction Team. Except for the Permitted Materials, no member of the Construction Team shall use any fill or 
other materials to be incorporated into the Work, which are Hazardous Material, toxic or comprised of any items that 
are Hazardous Material or toxic. 

§ 10.3.9 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Contractor, 
Subcontractors, and agents and employees or either of them from and against claims, damages, losses and expenses, 
including but not limited to attorney fees, arising out of or resulting from performance of the Work in an area affected 
by Hazardous Materials (excluding Permitted Materials and other Hazardous Materials brought to the site by the 
Contractor or persons for whom it is responsible and excluding all claims, damages, etc., arising out of or resulting 
from any exacerbation of pre-existing contamination after they recognized or should have recognized the presence or 
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general location of such pre-existing contamination), if (i) in fact, the material presents the risk of bodily injury or 
death and has not been rendered harmless, provided that such claim, damage, loss or expense is attributable to bodily 
injury, sickness, disease or death, or to injury to or destruction of tangible property, but only to the extent that such 
damage, loss or expense is not due to the negligence of the person seeking indemnity after the presence and general 
location of the contamination was known to or should have been known by such person, or (ii) the Contractor is held 
liable for the cost of remediation of a Hazardous Material.

§ 10.3.10 The Contractor shall not be required to cause performance without its consent of any Work relating to 
asbestos or PCB or other Hazardous Material, except as otherwise required under this Section 10.3. The Contractor 
agrees to excavate and stockpile on site soils with levels of contamination such that it can be safely and lawfully 
handled without special protective equipment if the Owner so requests. In such a circumstance, the Contractor shall 
comply with all Applicable Laws, shall be fully responsible for any non-compliance with all Applicable Laws, and 
shall indemnify, defend and hold harmless the Owner for any and all claims arising from the Contractor’s failure to so 
comply with an Applicable Law.

§ 10.3.11 The Contractor shall take care to minimize the use of any Hazardous Materials to the extent consistent with 
the orderly conduct of the Work. To the maximum extent practical, the Contractor shall cause Permitted Materials 
which contain Hazardous Materials (and any explosive materials which are not Hazardous Materials) to be stored off 
the Project Site and off Owner’s premises. Except for Permitted Materials, all Hazardous Materials used, stored or 
generated at the Project Site by the Construction Team shall be used, stored, transported and disposed of in strict (not 
substantial) conformity with Applicable Laws, codes, rules, regulations, guidelines and orders of governmental 
authorities having jurisdiction, and the Contractor shall maintain -- and provide promptly to Owner upon demand -- 
appropriate and complete documentation evidencing the Contractor’s compliance with all such laws, codes, rules, 
regulations, guidelines and orders. 

§ 10.4 EMERGENCIES
In an emergency affecting safety of persons or property, the Contractor shall act, at the Contractor’s discretion, to 
prevent threatened damage, injury or loss. Additional compensation or extension of time claimed by the Contractor on 
account of an emergency shall be determined as provided in Article 15 and Article 7.

§ 10.5 SECURITY
§ 10.5.1 All members of the Construction Team shall cooperate with the Owner’s security personnel and shall comply 
with all of the Owner’s security requirements. Such requirements shall include, without limitation, if requested by the 
Owner, delivering to the Owner’s security personnel, prior to the commencement of the Work on each day, a list of all 
personnel who will be permitted access to the Work. The foregoing, however, shall not relieve the Contractor of any 
obligation to provide a safe and secure workplace for all parties entering the Project Site.

.1 The Contractor shall be responsible for providing Project Site security to the extent necessary to 
safeguard the building, tools, materials, and completed Work. The Contractor’s written plan for Project 
Site security shall be submitted to the Owner for approval within twenty (20) days of the execution of 
the Agreement.

.2 The entrances to the Project Site will remain open during normal working hours for the use of all 
members of the Construction Team. Prior to and after normal working hours, all entrances and exits 
will be closed and secured by the Contractor. The Contractor shall provide to the Owner copies of keys 
(2 each) for all doors and gates secured.

§ 10.5.2 The Owner reserves the right to bar access to any individual for reasonable security reasons. Furthermore, the 
Owner reserves the right to limit the location of entries to the Work which may be used by members of the 
Construction Team.

§ 10.6 DUST; SMOKE; FUME
§ 10.6.1 The Contractor shall cause each member of the Construction Team to conduct operations in such a manner, 
which will control blowing dust. The amount of dust resulting from the operations of each of the Construction Team 
shall be controlled to prevent the spread of dust to adjacent public and private properties, to avoid creation of a 
nuisance in the surrounding area, and to avoid violation of any Applicable Law. Temporary methods consisting of 
sprinkling or similar methods will be permitted to control dust. Use of water will not be permitted when it will result 
in, or create, hazardous or objectionable conditions such as ice, flooding and pollution. Dust control shall be 
performed as the Work proceeds and whenever a dust or nuisance or hazard occurs.
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§ 10.6.2 Smoke pipes, exhausts and fumes from boilers, engines, or other devices, shall in all cases be extended above 
roofs of buildings, or a substitute arrangement made subject to approval of the Architect and the Owner.

§ 10.6.3 The Contractor shall enforce the Architect’s or the Owner’s instructions regarding signs, advertisements, fires 
and smoking. No smoking will be permitted, except in designated areas.

§ 10.7 FIRE PRECAUTIONS
§ 10.7.1 All members of the Construction Team shall take all necessary precautions to guard against and eliminate all 
possible fire hazards and to prevent fire damage to any construction Work, building materials, equipment, temporary 
field offices, storage sheds, and all other property, both public and private. The members of the Construction Team 
shall comply with all conditions and requirements set forth herein, and shall immediately correct any hazardous 
conditions resulting from their operations when brought to their attention.

.1 Materials and/or equipment stored in cardboard cartons, wood crates, or other combustible containers, 
shall be stored in an orderly manner and shall be readily accessible.

.2 Before starting Work, the Contractor shall consult with the Owner and Architect regarding established 
rules and regulations relative to fire protection requirements and procedures governing any welding 
and cutting operations. The Contractor shall strictly (not substantially) conform and shall cause all 
members of the Construction Team to strictly (not substantially) conform with such rules and 
regulations in carrying out the Work. No such operations shall be carried out without proper safeguards 
for fire safety.

.3 No open fires will be permitted. No tar or other melting kettles will be allowed within fifty (50) feet of 
any building.

.4 All tarpaulins used during the course of the Work shall be of flameproof type and shall be secured in 
place against damage or flapping from wind.

.5 All oil soaked rags, papers and other similar combustible material shall be removed from any building 
at the close of each day’s Work, or more often if necessary, and placed in metal containers with 
self-closing lids.

.6 Gasoline, benzene or like combustible material shall not be poured into sewers, manholes, or traps, but 
shall be disposed of, together will all flammable or waste material subject to spontaneous combustion, 
in a manner to avoid hazard or damage to persons or property.

.7 All heating devices in connection with temporary heating facilities shall be of the least hazardous type, 
shall have all proper safety provisions and shall be installed at such locations and in such manner as 
will minimize the hazard. Oil fired stoves, gas fired heaters and heating units shall be of types approved 
by Underwriters Laboratories and shall have proper safety combustion controls. Oil fired heaters shall 
have integral fuel tanks not to exceed fifteen (15) gallons capacity for each unit. No more than one (1) 
day’s supply of fuel shall be permitted to each heater which are inside of any building or facility.

.8 Temporary heating facilities shall be inspected regularly to assure that they are in a safe and proper 
operating condition at all times. The Contractor shall provide continuously during operation properly 
trained personnel for said inspections.

.9 Temporary structures of combustible construction shall not be placed inside of any structure. Such 
temporary structures shall be detached at a sufficiently safe distance from any building. Totally 
non-combustible temporary structures may, if necessary and feasible, be located inside of the structure.

.10 Heaters and/or stoves installed in field offices or storage structures shall have fire resistant material 
underneath and at all sides, partitions and walls. Pipe sleeves shall be used where stove pipes run 
through walls or roof.

§ 10.7.2 The Contractor shall provide necessary personnel and fire fighting equipment to effectively control fires 
resulting from welding, flame cutting, or other operations involving the use of flame, sparks, or sparking devices. 
During such operations, all highly combustible or flammable materials shall be removed from the immediate working 
area. If removal is impossible the same shall be protected with fire blankets or suitable non-combustible shields.

§ 10.7.3 Not more than one (1) day’s supply of flammable liquids or gases, such as oil, gasoline, solvent, propane, or 
roofing materials, shall be brought into any building at any one time. All flammable liquids having a flash point of 110 
degrees F, or below, which must be brought into any building, shall be confined to Underwriters Laboratories labeled 
safety cans. The bulk supply of any flammable liquid shall be stored at a sufficiently safe distance from any building 
and from yard storage of building materials. Spigots on drums containing flammable liquids are prohibited on the 
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Project Site. Drums are to be equipped with approved vented pumps.

§ 10.7.4 Only a reasonable working supply of flammable building materials shall be located inside of or on the roof of 
any building.

§ 10.8 FIRE PROTECTION
§ 10.8.1 The Contractor shall maintain free access to the building areas for firefighting equipment and shall at no time 
block off main roadways or fire aisles without providing adequate auxiliary roadways and means of entrance for 
firefighting equipment, including heavy fire department trucks, where applicable.

§ 10.8.2 The Contractor shall at all times cooperate with the Owner and keep the municipal fire department informed of 
the means of entrance and changes to roadways or fire aisles as needed to provide fire department access to or around 
to Project Site.

§ 10.8.3 The Contractor shall, during the entire construction period and until the completion of the Work, provide and 
maintain all material, equipment and services necessary for an adequate fire protection system, which shall meet the 
approval of the Owner and/or the Architect. The system shall, at a minimum, meet the requirements set forth in the 
Contract Documents and of Applicable Laws. These requirements shall be augmented and/or the installations 
relocated, as may be necessary to meet, at all times, the demands of adequate protection in all areas and shall not be 
reduced prior to the completion of the Work without the written approval of the Owner and/or the Architect.

§ 10.8.4 The Contractor shall maintain during construction an appropriate number of fire extinguishers to meet Factory 
Mutual (FM) requirements. Fire extinguishers shall be in good working order, conveniently located, clearly visible 
and readily accessible for proper protection of the Work.

§ 10.8.5 Fire extinguishers shall be an approved type, equivalent to 2-1/2 gallon water pressurized, suitable for the 
hazards to be encountered. In areas of flammable liquid, asphalt, or electrical hazards, fire extinguishers shall be 
equivalent to the carbon dioxide type or dry chemical type. During freezing weather, extinguishers shall be enclosed in 
heated cabinets or be of an antifreeze type.

§ 10.8.6 All other parties with temporary structures on the Project shall provide and maintain fire extinguishers in each 
of such structures.

ARTICLE 11   INSURANCE AND BONDS
§ 11.1 CONTRACTOR’S LIABILITY INSURANCE
§ 11.1.1 The Contractor shall purchase from and maintain in a company or companies lawfully authorized to do 
business in the jurisdiction in which the Project is located such insurance as will protect the Contractor from claims set 
forth below which may arise out of or result from the Contractor’s operations and completed operations under the 
Contract and for which the Contractor may be legally liable, whether such operations be by the Contractor or by any 
member of the Construction Team or by anyone directly or indirectly employed by any of them, or by anyone for 
whose acts any of them may be liable:

.1 Claims under workers’ compensation, disability benefit and other similar employee benefit acts that are 
applicable to the Work to be performed;

.2 Claims for damages because of bodily injury, occupational sickness or disease, or death of the 
Contractor’s employees;

.3 Claims for damages because of bodily injury, sickness or disease, or death of any person other than the 
Contractor’s employees;

.4 Claims for damages insured by usual personal injury liability coverage;

.5 Claims for damages, other than to the Work itself, because of injury to or destruction of tangible 
property, including loss of use resulting therefrom;

.6 Claims for damages because of bodily injury, death of a person or property damage arising out of 
ownership, maintenance or use of a motor vehicle;

.7 Claims for bodily injury or property damage arising out of completed operations; and

.8 Claims involving contractual liability insurance applicable to the Contractor’s obligations under 
Section 3.18.
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§ 11.1.2 The insurance required by Section 11.1.1 shall be written for not less than limits of liability specified in the 
Contract Documents or required by law, whichever coverage is greater. Coverages, shall be written on an occurrence 
basis, and shall be maintained without interruption from the date of commencement of the Work until the date of final 
payment and termination of any coverage required to be maintained after final payment, and, with respect to the 
Contractor’s completed operations coverage, until the expiration of the period for correction of Work or for such other 
period for maintenance of completed operations coverage as specified in the Contract Documents.  The insurance 
policy’s definition of "occurrence" must also include coverage for improper construction or faulty workmanship if the 
resulting damage occurs without the insured’s expectation or foresight.

§ 11.1.3 Certificates of insurance acceptable to the Owner shall be filed with the Owner prior to commencement of the 
Work and thereafter upon renewal or replacement of each required policy of insurance. These certificates and the 
insurance policies required by this Section 11.1 shall contain a provision that coverages afforded under the policies 
will not be canceled or allowed to expire until at least thirty (30) days’ prior written notice has been given to the 
Owner. Contractor shall ensure that no insurance certificate shall include language that "failure to provide such notice 
shall impose no obligation or liability of any kind upon the insurer, its agents or representatives."  An additional 
certificate evidencing continuation of liability coverage, including coverage for completed operations, shall be 
submitted with the final Application for Payment as required by Section 9.10.2 and thereafter upon renewal or 
replacement of such coverage until the expiration of the time required by Section 11.1.2. Information concerning 
reduction of coverage on account of revised limits or claims paid under the General Aggregate, or both, shall be 
furnished by the Contractor immediately.

§ 11.1.4 The Contractor shall cause the commercial liability coverage required by the Contract Documents to include 
(i) the Owner, the Owner’s Representative Consultant (Program Manager), the Architect and the Architect’s 
consultants as additional insureds for claims caused in whole or in part by the Contractor’s negligent acts or omissions 
during the Contractor’s operations; and (ii) the Owner and Owner’s Representative Consultant (Program Manager) as 
an additional insured for claims caused in whole or in part by the Contractor’s negligent acts or omissions during the 
Contractor’s completed operations.

§ 11.1.5 The entire amount of Contractor’s liability insurance policy coverage limits, identified in the policy and on 
the Certificate of Insurance, must, under the policy, be available to pay damages for which the insured Contractor 
becomes liable, or for which the insured assumes liability under the indemnity agreement herein contained, and such 
coverage amount shall not be subject to reduction or set off by virtue of investigation or defense costs incurred by 
Contractor’s insurer.

§ 11.1.6 The entire amount of the Contractor’s liability insurance policy coverage limits shall be payable by the 
Contractor’s insurer, with no deductible to be paid by, or self-insured retention to be attributed to, the Contractor 
unless this requirement is waived by the Owner.  Contractor’s insurance policy shall be primary to any policies carried 
by the Owner.  Contractor is not permitted to be self-insured for the policies required by Section 11.1.  Contractor’s 
Certificate of Insurance must set forth the nature and amount of any such deductible or self-insured retention.

§ 11.1.7 If Contractor’s liability insurance coverage is subject to any exclusions, reduction of policy limits or 
limitations not common to the type of coverage being provided, such exclusions or limitations shall be noted on the 
Certificate of Insurance.

§ 11.1.8 In the event that any of the policies of insurance or insurance coverage identified on the Contractor’s 
Certificate of Insurance are canceled or modified, or in the event that Contractor incurs liability losses, either due to 
activities under this Contract, or due to other activities not under this Contract but covered by the same insurance, and 
such losses exhaust the aggregate limits of Contractor’s liability insurance, then in that event the Owner may in its 
discretion either suspend Contractor’s operations or activities under this Contract or terminate this Contract, and 
withhold payment for work performed on the Contract.

§ 11.1.9 The maintenance in full current force and effect of such form and amount of insurance as Owner shall have 
accepted, shall be a condition precedent to the Contractor’s exercise or enforcement of any rights under the Contract.  

§ 11.1.10 If the Contractor fails to purchase and maintain, or require to be purchased and maintained, any insurance 
required under this Article 11, the Owner may, but shall not be obligated to, upon five (5) days’ written notice to the 
Contractor, purchase such insurance on behalf of the Contractor and shall be entitled to be reimbursed by the 
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Contractor upon demand.  Upon purchase of such insurance, the Owner shall issue and the Contractor shall execute a 
Change Order reducing the Contract Sum or Guaranteed Maximum Price by the cost of the insurance.  The Contractor 
shall furnish all necessary information to incept and maintain such Replacement Insurance.

§ 11.1.11 When any required insurance, due to the attainment of a normal expiration date or renewal date, shall expire, 
the Contractor shall supply the Owner with Certificates of Insurance and amendatory riders or endorsements that 
clearly evidence the continuation of all coverage in the same manner, limits of protection, and scope of coverage as 
was provided by the previous policy.  In the event any renewal or replacement policy, for whatever reason obtained or 
required, is written by a carrier other than that with whom the coverage was previously placed, or the subsequent 
policy differs in any way from the previous policy, the Contractor shall also furnish the Owner with a certified copy of 
the renewal or replacement policy unless the Owner provides the Contractor with prior written consent to submit only 
a Certificate of Insurance for any such policy.  All renewal and replacement policies shall be in form and substance 
satisfactory to the Owner and written by carriers acceptable to the Owner.  

§ 11.1.12 Insurance coverage required under the Agreement shall be written with insurance carriers authorized to do 
business in the state where the Project is located. All insurance coverage procured by the Contractor shall be provided 
by insurance companies having policy holder ratings not lower than "A" and financial ratings not lower than "XII" as 
reported in Best’s Insurance Guide, latest edition in effect as of the date of the Contract, and subsequently in effect as 
of the date of renewal of any policies required by the Contract Documents.  Except as set forth in Article 5.3, the 
minimum insurance requirements specified in this Agreement apply to each member of the Construction Team.

§11.1.13 The Contractor’s liability and indemnification obligations to the Owner under the Agreement shall not be 
relieved or diminished by securing insurance coverage in accordance with the Owner’s requirements or by the 
Owner’s acceptance of certificates of insurance or policies. Any acceptance of insurance coverage by the Owner shall 
not be construed as accepting in any way deficiencies in the insurance.

§11.1.14 The Contractor shall provide documentation of comprehensive motor vehicle liability insurance, including 
Michigan No Fault coverage with limits of liability of not less than $1,000,000 per occurrence combined single limit 
bodily injury and property damage.  Coverage shall include all owned vehicles, all non-owned vehicles and all hired 
vehicles.  

§11.1.15 Additional Insured:  Commercial General Liability Insurance and Comprehensive Motor Vehicle Liability 
Insurance as described above shall include an endorsement stating the following shall be "Additional Insured" with the 
following verbiage: "It is understood and agreed that the following shall be named as Additional Insured:  The City of 
Birmingham, all elected and appointed officials, all employees and volunteers, all boards, commissions and/or 
authorities and their board members, including employees and volunteers thereof.  This coverage shall be primary to 
the additional insured, and not contributing with any other insurance or similar protections available to the additional 
insured, whether said other available coverage be primary, contributing or excess."

§11.1.16 Cancellation Notice:  All insurance policies listed above shall include an endorsement stating the following:  
"Should any of the above described policies be canceled before the expiration date thereof, the issuing company will 
mail 30 days written notice to:  Director of Finance, City of Birmingham, 151 Martin Street, P.O. Box 3001, 
Birmingham, Michigan, 48012."

§11.1.17 Proof of Insurance Coverage:  The Contractor shall provide the Owner, at the time the contracts are returned 
to the Owner for execution, certificates and policies as listed below:

(1) Two (2) copies of Certificate of Insurance for Workers Compensation Insurance;

(2) Two (2) copies of Certificate of Insurance for Commercial General Liability Insurance;

(3) Two (2) copies of Certificate of insurance for Motor Vehicle Liability Insurance;

(4) If so requested, certified copies of all policies mentioned above will be furnished.    

§11.1.18  Expiration:  If any of the above coverage expire during the term of this Agreement, the Contractor shall 
deliver renewal certificates and/or policies to the Owner at least thirty (30) days prior to the expiration date.
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§11.1.19 Failure to Maintain Insurance:  Upon failure of the Contractor to obtain or maintain such insurance coverage 
for the term of the Agreement, the Owner may at its option, purchase such coverage to and subtract the cost of 
obtaining such coverage to the Contractor.  In obtaining such coverage, the Owner shall have no obligation to procure 
the most cost-effective coverage but may contract with any insurer for such coverage.

§ 11.2 OWNER’S LIABILITY INSURANCE
The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance.

§ 11.3 PROPERTY INSURANCE
§ 11.3.1 Unless otherwise provided, the Owner shall purchase and maintain, in a company or companies lawfully 
authorized to do business in the jurisdiction in which the Project is located, property insurance written on a builder’s 
risk "all-risk" or equivalent policy form in the amount with deductibles as reasonably determined by Owner. Such 
property insurance shall be maintained, unless otherwise provided in the Contract Documents.  The Owner shall 
provide a copy of the builder’s risk policy for review by the Contractor. If the Contractor believes additional coverage 
is necessary, the Contractor shall notify the Owner in writing within seven (7) days of receiving the policy.  Providing 
that the Owner agrees, the Owner shall have an option to purchase or to reimburse the Contractor for acquiring the 
additional coverage.  Owner is not obligated to reimburse the Contractor for acquiring additional coverage unless the 
Owner has agreed and authorized in writing for the Contractor to do so.

§ 11.3.1.1 Property insurance shall be on an "all-risk" or equivalent policy form and shall include, without limitation, 
insurance against the perils of fire (with extended coverage) and physical loss or damage including, without 
duplication of coverage, theft, vandalism, malicious mischief, collapse, earthquake, flood, windstorm, falsework, 
testing and startup, temporary buildings and debris removal including demolition occasioned by enforcement of any 
applicable legal requirements.

§ 11.3.1.2 If the Owner does not intend to purchase such property insurance required by the Contract and with all of the 
coverages in the amount described above, the Owner shall so inform the Contractor in writing prior to commencement 
of the Work. The Contractor may then effect insurance that will protect the interests of the Contractor, Subcontractors 
and Sub-subcontractors in the Work, and by appropriate Change Order the cost thereof shall be charged to the Owner. 
If the Contractor is damaged by the failure or neglect of the Owner to purchase or maintain insurance as described 
above, without so notifying the Contractor in writing, then the Owner shall bear all reasonable costs properly 
attributable thereto.

§ 11.3.1.3 If the property insurance requires deductibles, the Contractor shall be responsible to pay such deductibles 
resulting from any act, failure to act, error, omission, or breach of the Contract by the Construction Team.

§ 11.3.1.4 This property insurance shall cover portions of the Work stored off the site only with Owner’s written 
approval.

§ 11.3.1.5 In the event of partial occupancy or use in accordance with Section 9.9 the Owner and the Contractor shall 
take reasonable steps to coordinate with and obtain consent of their respective insurance company or companies so 
that the Owner’s partial occupancy or use will not cause cancellation, lapse or reduction of insurance.

§ 11.3.1.6 NOT USED 

§ 11.3.1.7 Each member of the Construction Team shall be solely responsible for insuring against any loss or damage 
to all owned, borrowed or rented property, including but not limited to tools, materials,  supplies, equipment, forms, 
scaffolding, towers, staging, bunkhouses and other temporary structures including their contents, which do not form a 
permanent part of the Project. The Owner shall in no event be liable for any loss or damage to any of the 
aforementioned items, or the Work connected with the Contractor or the Architect, or employees, agents or servants of 
same, which is not to be included in and remain a permanent part of the Project.

§ 11.3.1.8 The Owner’s property insurance policy excludes losses based on, among other things, errors in design, 
faulty workmanship, faulty materials, wear and tear, gradual deterioration, mysterious disappearance and fraudulent 
or dishonest acts. The property insurance policy also excludes losses due to settling, cracking, shrinking, bulging or 
expansion of pavements, foundations, walls, floors, and ceilings.  The Contractor is liable and indemnifies the Owner 
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from all losses.

§ 11.3.1.9 The Contractor shall report to the Owner each claim immediately after an occurrence of a loss. To the extent 
permissible under such property insurance policies, the Owner grants, and shall cause its insurer to grant, reciprocal 
waivers of subrogation in favor of the Contractor and all other members of the Construction Team.

§ 11.3.2 BOILER AND MACHINERY INSURANCE
The Owner shall purchase and maintain boiler and machinery insurance required by the Contract Documents or by 
law, which shall specifically cover such insured objects during installation and until final acceptance by the Owner .

§ 11.3.3 LOSS OF USE INSURANCE
The Owner, at the Owner’s option, may purchase and maintain such insurance as will insure the Owner against loss of 
use of the Owner’s property due to fire or other hazards, however caused. The Owner waives all rights of action 
against the Contractor for loss of use of the Owner’s property, including consequential losses due to fire or other 
hazards however caused.

§ 11.3.4 If the Contractor requests in writing that insurance for risks other than those described herein or other special 
causes of loss be included in the property insurance policy, the Owner shall, if possible, include such insurance, and 
the cost thereof shall be charged to the Contractor by appropriate Change Order.

§ 11.3.5 If during the Project construction period the Owner insures properties, real or personal or both, at or adjacent 
to the site by property insurance under policies separate from those insuring the Project, or if after final payment 
property insurance is to be provided on the completed Project through a policy or policies other than those insuring the 
Project during the construction period, the Owner shall waive all rights in accordance with the terms of Section 11.3.7 
for damages caused by fire or other causes of loss covered by this separate property insurance unless the damages are 
caused in whole or in part by the Contractor or Contractor’s negligence. 

§ 11.3.6 Before an exposure to loss may occur, the Owner shall provide the Contractor with a copy evidence of 
insurance coverages required by this Section 11.3. Each policy shall contain a provision that the policy will not be 
canceled or allowed to expire, and that its limits will not be reduced, until at least thirty (30) days’ prior written notice 
has been given to the Contractor.

§ 11.3.7 WAIVERS OF SUBROGATION
The Owner and Contractor waive all rights against  each other and any of their subcontractors, sub-subcontractors, 
agents and employees, each of the other for damages caused by fire or other causes of loss to the extent covered by 
property, general liability, workers compensation, employers liability and automobile insurance obtained pursuant to 
this Section 11.3 or other property, general liability, workers compensation, employers liability and automobile 
insurance applicable to the Work, except such rights as they have to proceeds of such insurance held by the Owner. 
The Owner or Contractor, as appropriate, shall require of the Architect, Architect’s consultants, separate contractors 
described in Article 6, if any, and the subcontractors, sub-subcontractors, agents and employees of any of them, by 
appropriate agreements, written where legally required for validity, similar waivers each in favor of other parties 
enumerated herein. The policies shall provide such waivers of subrogation by endorsement or otherwise.  

§ 11.3.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner  and made payable to the 
Owner  for the insureds Contractor, Subcontractors, suppliers and anyone contracting directly or indirectly with them 
to the extent of any pending Application for Payment and Work properly performed and unpaid, subject to 
requirements of any applicable mortgagee clause. The Contractor shall pay Subcontractors their just shares of 
insurance proceeds received by the Contractor, and by appropriate agreements, written where legally required for 
validity, shall require Subcontractors to make payments to their Sub-subcontractors in similar manner.

§ 11.3.9 (Intentionally Deleted) 

§ 11.3.10 The Owner as fiduciary shall have power to adjust and settle with insurers. 
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§ 11.4 PERFORMANCE BOND AND PAYMENT BOND
§ 11.4.1 The Owner shall have the right to require the Contractor to furnish bonds covering faithful performance of the 
Contract and payment of obligations arising thereunder as stipulated in bidding requirements or specifically required 
in the Contract Documents on the date of execution of the Contract.

§ 11.4.1.1 Bonds shall be executed by a responsible surety licensed in the state where the Work is located with a Best’s 
rating of no less than A, XII or better and shall remain in effect for a period not less than three (3) years following the 
later of (i) the date of Substantial Completion or (ii) the time required to resolve any items of incomplete Work and the 
payment of any disputed amounts.

§ 11.4.1.2 Bonds under this Section 11.5 must display the surety’s bond number.  A rider including substantially the 
following provisions shall be attached to each bond:

.1 Surety hereby agrees that it consents to and waives notice of any addition, alteration, omission, change, 
or other Modification of the Contract Documents, the Subcontracts and the Subcontracts. Any addition, 
alteration, change, extension of time, or other Modification of the Contract Documents, the 
Subcontracts or the Subcontracts, or a forbearance on the part of either the Owner, the Contractor or 
one or more Subcontractors to one or more of the others, shall not release the Surety of its obligations 
and notice to the Surety of such matters is hereby waived.

.2 Surety agrees that it is obligated under the bonds to any successor, grantee or assignee of the Owner or 
the Contractor.

§ 11.4.1.3 Each Subcontractor’s surety shall also agree, in the form of a rider to each bond or via a separate agreement, 
that before it may seek exoneration, release, or any kind of relief from its obligations under the bond as a result of any 
default by the Owner or the Contractor in the performance of any obligations to the Subcontractor under the 
Subcontract, the surety shall cause written notice of such default (specifying said default in detail) to be given to the 
Owner and the Contractor, and both of them shall have thirty (30) days from time after receipt of such notice within 
which to cure such default or cause it to be cured, or such additional reasonable period of time as may be required if the 
nature of such default is such that it cannot be cured immediately. Such Notice of Default shall be sent by certified or 
registered U.S. Mail, return receipt requested, first class postage prepaid, to the Owner and the Contractor.

§ 11.4.1.4 Each Subcontractor’s Performance Bond and the Labor and Material Payment Bond shall each be "dual 
obligee" type bonds naming both the Owner and the Contractor as obligees.

§ 11.4.1.5 Each Subcontractor shall cause the attorney-in-fact who executes the required bonds on behalf of its surety 
to affix thereto a certified and current copy of his or her power of attorney indicating the monetary limit of such power.

§ 11.4.1.6 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement or any Subcontract, the Contractor shall promptly furnish a copy of the 
bonds or shall permit a copy to be made.

§ 11.4.1.7 The Contractor shall keep the sureties informed of the progress of the Work, and, without limiting the 
requirements of Section 11.5.1.2(1) above, where necessary, obtain the sureties’ consent to, or waiver of: (i) notice of 
changes in the Work; (ii) request for reduction or release of retainage; (iii) request for Final Payment; and (iv) any 
other material required by the surety. The Owner shall be notified by the Contractor, in writing, of all communications 
with the surety requesting or pertaining to consents or waivers. The Owner may, in the Owner’s sole discretion, inform 
sureties of the progress of the Work and obtain consents as necessary to protect the Owner’s rights, interest, privileges 
and benefits pursuant to any bond issued in connection with the Work.

§ 11.4.1.8 The Contractor may, in its discretion, determine other members of the Construction Team who will be 
required to supply bonds. All such bonds shall be (i) purchased solely at the expense of the Contractor (or the persons 
supplying them), without reimbursement under the Contract Sum or Guaranteed Maximum Price or otherwise, and (ii) 
dual obligee bonds, naming the Owner as one of the obligees.

§ 11.4.2 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment of 
obligations arising under the Contract, the Contractor shall promptly furnish a copy of the bonds or shall authorize a 
copy to be furnished.
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§ 11.5 PROJECT MANAGEMENT PROTECTIVE LIABILITY "WRAP-UP" INSURANCE
§ 11.5.1 11.5.3 NOT USED 

§ 11.6 INSURANCE IN GENERAL
§ 11.6.1 The Contractor required insurance coverage required under the Agreement shall be written with insurance 
carriers authorized to do business in the state where the Project is located. Insurance coverage shall be in a form and 
provided by an insurer acceptable to the Owner with an A.M. Best rating of A, XII or better and shall name the 
applicable member of the Construction Team as a "named insured", as opposed to an "additional insured".

§ 11.6.2 At the written request of the Owner to the Contractor, the Contractor shall provide to the Owner a copy of any 
insurance policy required herein within five (5) calendar days of such written request (or a binder if a policy is not yet 
available). If the Contractor fails to submit a copy of any insurance policy within five (5) calendar days of such written 
request or if the insurance is in form or insurer unacceptable to the Owner, Owner shall have the right, but not the 
obligation, to purchase insurance ("Replacement Insurance") in the name of the applicable member of the 
Construction Team. Upon purchase of Replacement Insurance the Owner shall issue and the Contractor shall execute 
a Change Order reducing the Contract Sum or Guaranteed Maximum Price by the cost of the Replacement Insurance. 
The Contractor shall furnish all necessary information to incept and maintain such Replacement Insurance.

§11.6.3 The Contractor’s liability and indemnification obligations to the Owner under the Agreement shall not be 
relieved or diminished by securing insurance coverage in accordance with the Owner’s requirements or by the 
Owner’s acceptance of certificates of insurance or policies. Any acceptance of insurance coverage by the Owner shall 
not be construed as accepting in any way deficiencies in the insurance.

§ 11.6.4 Except as set forth in Section 5.3.1.1, the minimum insurance requirements specified in this Agreement apply 
to each member of the Construction Team.

ARTICLE 12   UNCOVERING AND CORRECTION OF WORK
§ 12.1 UNCOVERING OF WORK
§ 12.1.1 If a portion of the Work is covered contrary to the Architect’s request or to requirements specifically 
expressed in the Contract Documents, it must, if requested in writing by the Architect, be uncovered for the 
Architect’s examination and be replaced at the Contractor’s expense without change in the Construction Time.

§ 12.1.2 If a portion of the Work has been covered that the Architect has not specifically requested to examine prior to 
its being covered, the Architect may request to see such Work and it shall be uncovered by the Contractor. If such 
Work is in accordance with the Contract Documents, costs of uncovering and replacement shall, by appropriate 
Change Order, be at the Owner’s expense. If such Work is not in accordance with the Contract Documents, such costs 
and the cost of correction shall be at the Contractor’s expense unless the condition was caused by the Owner or a 
separate contractor in which event the Owner shall be responsible for payment of such costs.

§ 12.2 CORRECTION OF WORK
If, within the stipulated warranty period in Section 5.3.2.11, and after the date of (i) Substantial Completion and 
acceptance of the Work or any designated portion thereof or (ii) the completion of Work not finished at Substantial 
Completion, or within the terms of an applicable special warranty required by the Contract Documents (the 
"Correction Period"), any of the Work is found by the Owner to be unacceptable, defective, deficient, or 
non-conforming Work ("Disputed Work") , the Contractor shall, without interfering materially with the Owner’s 
facilities, personnel or operations, promptly cause it to be corrected, unless the Owner has previously specifically 
accepted such defect in writing. The Contractor shall bear all costs of correcting Disputed Work, without increase in 
the Guaranteed Maximum Price, and without use of any contingency, including any additional testing and inspections 
made necessary thereby. These obligations shall apply regardless of whether such Work has been fabricated, installed, 
or completed and shall survive acceptance of the Work and termination of the Agreement.

§ 12.2.1 BEFORE OR AFTER SUBSTANTIAL COMPLETION
The Owner and/or the Architect may reject Disputed Work.  The Contractor shall promptly cause all Work rejected by 
the Owner and/or Architect, whenever observed prior to Final Completion, to be corrected without extension of the 
Construction Time or increase in the Contract Sum or Guaranteed Maximum Price and without use of any 
contingency. If any additional testing, inspections and compensation for the Architect’s services and expenses are 
incurred because of corrective Work, the Contractor shall pay them promptly upon demand.  
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§ 12.2.2 AFTER SUBSTANTIAL COMPLETION
§ 12.2.2.1 In addition to the Contractor’s obligations under Section 3.5, if, within the stipulated warranty period in 
Section 5.3.2.11 and after the date of Substantial Completion of the Work or designated portion thereof or after the 
date for commencement of warranties established under Section 9.9.1, or by terms of an applicable special warranty 
required by the Contract Documents, any of the Work is found to be not in accordance with the requirements of the 
Contract Documents, the Contractor shall, without interfering materially with the Owner’s facilities, personnel and 
operations, correct it promptly after receipt of written notice from the Owner to do so unless the Owner has previously 
given the Contractor a written acceptance of such condition.  The Contractor shall bear all costs of correcting rejected 
Work, without increase in the Guaranteed Maximum Price, and without use of any contingency, including any 
additional testing and inspections made necessary thereby.  The Owner shall give such notice promptly after discovery 
of the condition. During the period for correction of Disputed Work, if the Owner fails to notify the Contractor and 
give the Contractor an opportunity to make the correction, the Owner waives the rights to require correction by the 
Contractor and to make a claim for breach of warranty. If the Contractor fails to correct Disputed Work within a 
reasonable time during that period after receipt of notice from the Owner or Architect, the Owner may correct it in 
accordance with Section 2.4. These obligations shall apply regardless of whether such Work has been fabricated, 
installed, or completed and shall survive acceptance of the Work and termination of the Agreement.

§ 12.2.2.2 Upon completion of any Work under or pursuant to Section 12.2.2 the stipulated warranty period in Section 
5.3.2.11 shall begin anew with respect to the Work requiring correction. 

§ 12.2.2.3 Intentionally Deleted 

§ 12.2.3 The Contractor shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Contract Documents and are neither corrected by the Contractor nor accepted by the Owner.

§ 12.2.4 The Contractor shall bear the cost of correcting destroyed or damaged construction, whether completed or 
partially completed, of the Owner or separate contractors caused by the Contractor’s correction or removal of Work 
that is not in accordance with the requirements of the Contract Documents.

§ 12.2.5 Nothing contained in this Section 12.2 shall be construed to establish a period of limitation with respect to 
other obligations the Contractor has under the Contract Documents. Establishment of the period for correction of 
Disputed Work as described in Section 12.2.2, relates only to the specific obligation of the Contractor to correct the 
Disputed Work and has no relationship to the time within which the obligation to comply with the Contract 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Contractor’s liability with respect to the Contractor’s obligations other than specifically to correct the Work.

§ 12.2.6 Unless the Owner authorizes otherwise, Substantial Completion shall not commence the Correction Period for 
any equipment or systems that:

.1 Are not fully operational (equipment or systems shall not be considered fully operational if they are 
intended to provide service to any portion of the building which the Owner has not accepted as 
substantially complete); or

.2 Are not accepted by the Owner.

§ 12.3 ACCEPTANCE OF DISPUTED WORK
If the Owner prefers to accept Work that is not in accordance with the requirements of the Contract Documents or 
otherwise unacceptable, the Owner may do so instead of requiring its removal and correction, in which case the 
Contract Sum or Guaranteed Maximum Price will be reduced by an equitable amount which reflects the loss of value 
to the Owner caused by the Disputed Work. Such adjustment shall be effected whether or not final payment has been 
made, and if it occurs after Final Payment is made, the Contractor shall immediately pay the Owner whatever sum is 
owed.

§ 12.4 OWNER’S RIGHT TO CORRECT OR REMOVE DISPUTED WORK
§ 12.4.1 If the Contractor fails to cause Disputed Work to be corrected within a reasonable time after receipt of notice 
from the Owner, the Owner may correct it and the Contractor shall pay the Owner all costs of correction (including the 
value of the Owner’s staff time) upon demand. Alternatively, in the event of such failure, the Owner may (without 
being deemed a bailee) remove it and store the salvable materials or equipment at the Contractor’s expense. If the 
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Contractor does not pay costs of such removal and storage within ten (10) days after written notice, the Owner may 
upon ten (10) additional days’ written notice sell such materials and equipment at auction or at private sale and shall 
account for the proceeds thereof, after deducting from the sale proceeds all costs, expenses and damages that should 
have been borne by the Contractor (including the value of the Owner’s staff time and reasonable attorneys’ fees). If the 
proceeds of sale do not cover costs which the Contractor should have borne, the Contract Sum or Guaranteed 
Maximum Price shall be reduced by the deficiency, plus Interest. If payments then or thereafter due the Contractor are 
not sufficient to cover the amount owed, the Contractor shall pay the difference to the Owner upon demand.

§ 12.4.2 The Owner’s right to store and sell such Disputed Work shall not give rise to a duty to do so. Instead, the 
Owner may upon ten (10) day’s prior written notice simply dispose of such Disputed Work as it sees fit. All costs of 
disposal shall be borne by the Contractor, without recovery from the Owner, under the Contract Sum or Guaranteed 
Maximum Price, any contingency or otherwise.

§ 12.4.3 Periods of Limitation. Nothing contained in this Article 12 shall be construed to establish a period of limitation 
with respect to other obligations, which the Contractor might have under the Contract Documents or Applicable Law. 
Establishment of the Correction Period relates only to the specific obligation of the Contractor to correct the Work 
under this Article 12 and has no relationship to the time within which the obligation to comply with the Agreement 
may be sought to be enforced by the Owner, nor to the time within which proceedings may be commenced to establish 
the Contractor’s liability with respect to its obligations under the Agreement.

§12.5 DAMAGE
§ 12.5.1 If prior to the date of Final Completion any member of the Construction Team uses or damages any portion of 
the Work or other property, including, without limitation, mechanical, electrical, plumbing and other building 
systems, machinery, equipment or other mechanical device, the Contractor shall cause such item to be restored to "like 
new" condition at no expense to the Owner, without recovery from the Owner, under the Contract Sum or Guaranteed 
Maximum Price, any contingency or otherwise.

§ 12.5.2 The Contractor shall bear the cost of correcting destroyed or damaged construction or other property, whether 
completed or partially completed, of the Owner or separate contractors caused by the Contractor’s correction or 
removal of Work which is not in accordance with the requirements of the Contract Documents.

§ 12.5.3 Nothing in this Section 12.5 either limits the parties’ rights to obtain recovery from any applicable property 
insurance or entitles the insurer to pursue a subrogation claim.

ARTICLE 13   MISCELLANEOUS PROVISIONS
§ 13.1 GOVERNING LAW
The Contract shall be governed by and performed, interpreted and enforced in accordance with the laws of the State of 
Michigan.  The Contractor agrees to perform all services provided for in this Agreement in accordance with and in 
compliance with all local, state, and federal laws and regulations.

§ 13.2 SUCCESSORS AND ASSIGNS
§ 13.2.1 The Owner and Contractor respectively bind themselves, their partners, successors, assigns and legal 
representatives to covenants, agreements and obligations contained in the Contract Documents. Except as provided in 
Section 13.2.2, neither party to the Contract shall assign the Contract as a whole without written consent of the other. 
If either party attempts to make such an assignment without such consent, that party shall nevertheless remain legally 
responsible for all obligations under the Contract.

§ 13.2.2 The Owner may, without consent of the Contractor, assign the Contract to Owner’s parents, subsidiaries, 
successors, affiliates, a lender providing construction financing for the Project, if the lender assumes the Owner’s 
rights and obligations under the Contract Documents, or any third party. The Contractor shall execute all consents 
reasonably required to facilitate such assignment.

§ 13.2.3 The Contractor shall not assign the whole or any part of the Agreement, or any monies due or to become due, 
without the express written consent of the Owner. If the Contractor, with the Owner’s consent, assigns all or any part 
of the Agreement or any monies due or to become due, the instrument of assignment shall contain a clause satisfactory 
to the Owner and stating that it is agreed that the right of the assignee in and to any monies due or to become due to the 
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Contractor shall be subject to the prior claims of all persons, firms and corporations for services rendered or materials 
supplied for the performance of the Work called for in the Agreement.

§ 13.3 WRITTEN NOTICE
Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party giving 
notice. 

§ 13.4 RIGHTS AND REMEDIES
§ 13.4.1 Duties and obligations imposed by the Contract Documents and rights and remedies available thereunder 
shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed or available by 
law.

§ 13.4.2 No action or failure to act by the Owner, Architect, or Contractor shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach there under, except as may be specifically agreed in writing.

§ 13.5 TESTS AND INSPECTIONS
§ 13.5.1 Tests, inspections, and approvals of portions of the Work shall be made as required by the Contract 
Documents and by Applicable Laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public 
authorities. Unless otherwise provided, the Contractor shall make arrangements for such tests, inspections, and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs of tests, inspections, and approvals. The Contractor shall give the Architect 
timely notice of when and where tests and inspections are to be made so that the Architect may be present for such 
procedures. The Owner shall bear costs of (i) tests, inspections, or approvals that do not become requirements until 
after bids are received or negotiations concluded, and (ii) tests, inspections, or approvals where building codes or 
Applicable Laws or regulations prohibit the Owner from delegating their cost to the Contractor.

§ 13.5.2 If the Architect, Owner, or public authorities having jurisdiction determine that portions of the Work require 
additional testing, inspection, or approval not included under Section 13.5.1, the Architect will, upon written 
authorization from the Owner, instruct the Contractor to make arrangements for such additional testing, inspection or 
approval by an entity acceptable to the Owner, and the Contractor shall give timely notice to the Architect of when and 
where tests and inspections are to be made so that the Architect may be present for such procedures. Such costs, except 
as provided in Section 13.5.3, shall be at the Owner’s expense.

§ 13.5.3 If such procedures for testing, inspection, or approval under Sections 13.5.1 and 13.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Contract Documents, all costs made necessary by 
such failure including those of repeated procedures and compensation for the Architect’s services and expenses shall 
be at the Contractor’s expense without increase in the Contract Sum or Guaranteed Maximum Price, and without use 
of any contingency.

§ 13.5.4 Required certificates of testing, inspection, or approval shall, unless otherwise required by the Contract 
Documents, be secured by the Contractor and promptly delivered to the Architect.

§ 13.5.5 If the Architect is to observe tests, inspections, or approvals required by the Contract Documents, the 
Architect will do so promptly and, where practicable, at the normal place of testing.

§ 13.5.6 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to avoid 
unreasonable delay in the Work.

§ 13.6 INTEREST
Payments due and unpaid under the Contract Documents shall bear interest from the date payment is due at such rate 
as the parties may agree upon in writing or, in the absence thereof, at the prime interest rate as published in the Wall 
Street Journal on the first day of the month when owed payment become delinquent; however, shall not exceed twelve 
percent (12%) per annum.
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§ 13.7 TIME LIMITS ON CLAIMS
The Owner and Contractor shall commence all claims and causes of action, whether in contract, tort, breach of 
warranty or otherwise, against the other arising out of or related to the Contract in accordance with the requirements of 
the final dispute resolution method selected in the Agreement within the time period specified by Applicable Law, but 
in any case not more than ten (10) years after the date of Substantial Completion of the Work. The Owner and 
Contractor waive all claims and causes of action not commenced in accordance with this Section 13.7.

§ 13.8 SUBMISSION TO PROCEEDINGS
If the Owner is a party to any litigation or arbitration with respect to the Project involving a common question of law or 
fact (whether as plaintiff, defendant or third party defendant), the Contractor consents to being joined in such action 
and to the jurisdiction of the court in which the action is instituted (if the Contractor is named as a defendant or 
impleaded as a third-party defendant) and to service of process by that court; and the Contractor waives any right to 
contest its joinder in such action on the grounds of improper jurisdiction or venue.

§ 13.9 NO PERSONAL LIABILITY
In carrying out any of the provisions of the Agreement, or in exercising any power or authority granted to them by or 
within the scope of the Agreement, there shall be no personal liability upon, and Architect, Contractor and 
Subcontractor waive any claim against, the members of the Owner’s, its elected and appointed officials, employees, 
volunteers and any others working,  or any representatives of the Owner, or Owner’s Representative Consultant either 
personally or as public officials, it being understood that in all such matters they act solely as agents and 
representatives of the Owner.

§ 13.10 INTEGRATION
The Contract Documents shall, if possible, be construed to render each of their provisions valid and enforceable. 
However, if any part, term, or provision of the Contract Documents is held by the final judgment of any court of 
competent jurisdiction to be illegal, invalid, or unenforceable, the validity of the remaining portions or provisions shall 
not be impaired or affected, and the rights and obligations of the parties shall be construed as having been written to 
include terms that are the maximum protection enforceable under law, and shall be enforced as if the Contract 
Documents did not contain the particular part, term, or provision held to be illegal, invalid, or unenforceable.

§ 13.11 THIRD-PARTY BENEFICIARIES
§ 13.11.1 Nothing contained in the Agreement shall create a contractual relationship with or a cause of action in favor 
of a third party against either the Owner or the Contractor. There are no third-party beneficiaries to the Agreement. 
However, it is understood and agreed that the Owner is and shall be designated an intended third-party beneficiary of 
all contracts for design or engineering services, Subcontracts, sub-subcontracts, and other agreements between 
Contractor and third parties pertaining to the Work.

§ 13.12 NON-DISCRIMINATION EMPLOYMENT PROVISION
§ 13.12.1 During the performance of the Work, the Contractor will take affirmative action to ensure that applicants are 
employed, and that employees are treated during employment without regard to their sex, race, creed, color, religion, 
age, height, weight, marital status, national origin, ancestry, sexual orientation, disability, or veteran status.  Such 
action shall include, but not be limited to, the following: employment, upgrading, demotion or transfer, recruitment or 
recruitment advertising, layoff or termination, rates of pay or other forms of compensation, and selection for training, 
including apprenticeship. The Contractor agrees to post in conspicuous places, available to employees and applicants 
for employment, notices to be provided setting forth the provisions of this non-discrimination clause.

§ 13.12.2 The Contractor will, in all solicitations, or advertisements for employees, placed by or on behalf of the 
Contractor, state that all qualified applicants will receive consideration for employment without regard to sex, race, 
creed, color, religion, age, height, weight, marital status, national origin, ancestry, sexual orientation, disability, or 
veteran status.

§ 13.12.3 The Contractor will furnish all information and reports required by Applicable Laws, and by the rules, 
regulations and orders of any government agency or authority having jurisdiction. The Contractor shall permit access 
to the Contractor’s books, records, and accounts by the administrative agency and the Secretary of Labor for the 
purposes of investigation to ascertain compliance with such rules, regulations, and orders.

§ 13.12.4 In the event of the Contractor’s noncompliance with the non-discrimination clauses of the Contract 
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Documents, or with any of the said rules, regulations, or orders, this Agreement may be canceled, terminated, or 
suspended in whole or in part, and the Contractor may be declared ineligible for future Owner contracts in accordance 
with procedures authorized in Applicable Laws, or by rule, regulation, or order of any government agency or authority 
having jurisdiction.

§ 13.12.5 The Contractor will include the provisions of Sections 13.11.1 through 13.11.4 of this Article in every 
Subcontract or purchase order unless exempted by rules, regulations, or other orders of the President’s Committee on 
Equal Employment Opportunity issued pursuant to Applicable Laws, so that such provisions will be binding upon 
each Subcontractor. The Contractor will take such action with regards to any Subcontract or purchase order as the 
administering agency may direct as a means of enforcing such provisions including sanctions for noncompliance. 
Provided, however, that in the event the Contractor becomes involved in, or is threatened with litigation with a 
Subcontractor as a result of such direction by the administering agency, the Contractor may request the United States 
of America to enter into such litigation to protect the interests of the United States of America.

ARTICLE 14   TERMINATION OR SUSPENSION OF THE CONTRACT
§ 14.1 TERMINATION BY THE CONTRACTOR
§ 14.1.1 The Contractor shall have the right to and may terminate the Contract only upon the occurrence of one of the 
following reasons:

.1 the Work is stopped for a period of one hundred twenty (120) consecutive days through no act or fault 
of the Contractor or any member of the Construction Team, due to an issuance of an order of a court or 
other public authority having jurisdiction that requires all Work to be stopped, or an act of government, 
such as a declaration of national emergency 

(Paragraphs deleted)
making material unavailable;
.2  Upon no less than seven (7) days’ written notice of intent to suspend or terminate, Contractor may 

suspend Work or terminate the Agreement for the Owner’s nonpayment of Contract amounts due in 
accordance with this Agreement where (i) the Owner has failed to make payment within thirty (30) 
days after receiving written notice of such nonpayment from Contractor; (ii) the Owner has failed to 
timely object to the unpaid portion of a properly submitted payment request by the Contractor setting 
forth the reasons for its objection; and (iii) the Owner has also failed to pay the Contractor undisputed 
amounts properly submitted and approved for payment. Otherwise, in the event of a dispute as to 
payment or otherwise, the Contractor shall be obligated to continue its performance and shall have the 
right, but not the obligation, to immediately submit the dispute to arbitration pursuant to the Rules of 
the American Arbitration Association.

.3 In the event Contractor believes Owner is in material breach of this Agreement for reasons other than 
nonpayment, the Contractor, if the material breach shall continue for thirty (30) days after written 
notice thereof shall have been given by the Contractor to Owner, may suspend work or terminate this 
Agreement where (i) the Owner has failed to remedy or take reasonable measures to remedy the breach 
after receiving written notice of such breach from the Contractor; (ii) the Owner has failed to timely 
object to the Contractor’s allegations of material breach setting forth the reasons for its objections; and 
(iii) the breach is ongoing. Otherwise, in the event the breach is disputed, the Contractor shall be 
obligated to continue its performance and shall have the right, but not the obligation, to immediately 
submit the dispute to Arbitration pursuant to the Rules of the American Arbitration Association.

.4 Repeated suspensions by the Owner, other than such suspensions as are agreed to by the Contractor, 
which constitute in the aggregate more than one hundred eighty (180) days. 

§ 14.1.2 Upon the occurrence of one of the events listed in Section 14.1.1, the Contractor may, upon ten (10) days’ 
additional written notice to the Owner, and provided that the condition giving rise to the Contractor’s right to 
terminate is continuing, terminate the Agreement. 

§ 14.1.3 Upon termination by the Contractor, the Owner will pay to the Contractor the sum determined by Section 
14.4.3.  Such payment will be the sole and exclusive remedy to which the Contractor is entitled in the event of 
termination of the Agreement by the Contractor pursuant to Section 14.1; and the Contractor will be entitled to no 
other compensation or damages whatsoever as a result of the termination of the Agreement and expressly waives any 
right to claim them. 

§ 14.1.4 (Intentionally Deleted) 
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§ 14.2 TERMINATION BY THE OWNER FOR CAUSE
§ 14.2.1 The Agreement may be terminated by Owner for cause without prejudice to any right or remedy available to 
Owner under the Contract Documents or at law or in equity after giving the Contractor and the surety, if any, seven (7) 
days’ written notice provided that Contractor fails to take appropriate steps within such seven (7)-day period to cure or 
if the default is of a nature that it cannot be cured immediately, commence, within seven (7) days, a cure of the cause 
for termination and diligently pursue it to completion, provided however that additional time to cure shall not exceed 
an additional thirty (30) days. Reasons for termination for cause may include: 

.1 the Contractor institutes proceedings or consents to proceedings requesting relief or arrangement under 
the Federal Bankruptcy Act or any similar or applicable federal or state law ; 

.2 a petition under any federal or state bankruptcy or insolvency law is filed against the Contractor and 
such petition is not dismissed within sixty (60) days from the date of said filing; 

.3 the Contractor admits in writing its inability to pay its debts generally as they become due; 

.4 the Contractor makes a general assignment for the benefit of its creditors;

.5 a receiver, liquidator, trustee, or assignee is appointed because of the Contractor’s bankruptcy or 
insolvency;

.6 a receiver is appointed for all or any substantial portion of the Contractor’s properties;

.7 the Contractor abandons the Work;

.8 the Contractor fails to promptly and diligently perform the Services, or the Work is not prosecuted 
diligently in accordance with the requirements of the Contract Documents, or enough properly skilled 
workers or proper materials are not supplied for the Work;

.9 the Contractor submits an Application for Payment, sworn statement, waiver of lien, affidavit or 
document of any nature whatsoever which is untrue in any material respect;

.10 the Contractor fails to make prompt payment of amounts properly owing to Subcontractors, or 
otherwise breaches its obligations under any Subcontract or the Agreement;

.11 a Lien is claimed against any part of the Work or the Project Site by a member of the Construction 
Team, other than by reason of Owner’s failure to pay Contractor amounts to which it is entitled under 
the Agreement, and not promptly bonded or insured over by the Contractor;

.12 the Contractor disregards or violates any Applicable Laws;

.13 any representation made by the Contractor in the Agreement proves untrue, or the Contractor otherwise 
violates any provision of the Agreement; 

.14 the Contractor persistently fails to comply with the requirements of the Contract Documents; or

.15 otherwise is guilty of substantial breach of a provision of the Contract Documents.

§ 14.2.2 When the Owner terminates the Contract for any of the reasons stated in 14.2.1, the Owner may without 
prejudice to any other rights or remedies of the Owner and after giving the Contractor and the Contractor’s surety, if 
any, seven (7) days’ written notice, terminate employment of the Contractor and may, subject to any prior rights of the 
surety:

.1 Exclude the Contractor from the Project Site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Contractor;

.2 Accept assignment of subcontracts pursuant to Section 5.4; and

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request 
of the Contractor, the Owner shall furnish to the Contractor a detailed accounting of the costs incurred 
by the Owner in finishing the Work.

§ 14.2.3 When the Owner terminates the Contract for any of the reasons stated in Section 14.2.1, the Contractor shall 
not be entitled to receive further payment until final completion of the Work and determination of the sums due 
pursuant to Section 14.2.5 below.

§ 14.2.4 If requested by the Owner following a termination for cause, the Contractor shall remove any part or all of its 
equipment, machinery, and supplies from the Project Site within seven (7) days from the date of such request, and in 
the event of the Contractor’s failure to do so, Owner shall have the right to remove or store such equipment, 
machinery, and supplies at the Contractor’s expense.  

§ 14.2.5 If the unpaid balance of the Contract Sum or Guaranteed Maximum Price exceeds all costs to the Owner of 
completing the Work, including increased costs resulting from Contractor’s default for the Owner’s staff time, then 
the Contractor shall be paid for all Work performed by the Contractor to the date of termination, but in no case shall 
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the amount paid to the Contractor cause the Contract Sum or Guaranteed Maximum Price to be exceeded. If the costs 
to the Owner of completing the Work exceed such unpaid balance, the Contractor shall pay the difference, plus 
Interest, to the Owner within thirty (30) days after the Owner’s demand. The costs to the Owner of completing the 
Work shall include (but only to the extent caused or exacerbated by the Contractor’s default) the cost of any additional 
architectural, legal, managerial, and administrative services required, any costs incurred in retaining another 
Contractor or other Subcontractors, any additional interest or fees which Owner incurs or must pay by reason of a 
delay in completion of the Work, attorneys’ fees and expenses, and any other damages, costs, and expenses Owner 
may incur by reason of completing the Work.

§ 14.2.6 If the Agreement is terminated by Owner, Owner shall also pay the Contractor fair compensation, either by 
purchase or rental at the election of Owner, for any equipment owned by the Contractor which Owner elects to retain 
and which is not otherwise included in the Contract Sum or Guaranteed Maximum Price. To the extent that Owner 
elects to take legal assignment of Subcontracts (including rental agreements), the Contractor shall, as a condition of 
receiving the payments referred to in Section 14.2.5, execute and deliver all such papers and take all such steps, 
including the legal assignment of such Subcontracts, as Owner may require for the purpose of fully vesting in Owner 
the rights and benefits of the Contractor under such Subcontracts.

§ 14.2.7 If the Owner erroneously or improperly terminates the Contractor for cause, then the Owner’s action shall be 
deemed to be a termination for convenience, subject to the provisions of Section 14.4.

§ 14.3 SUSPENSION BY THE OWNER FOR CONVENIENCE
§ 14.3.1 The Owner may, for any reason, order the Contractor in writing to suspend, postpone, delay or interrupt the 
Work in whole or in part for such period of time as Owner may determine (a "Suspension"). In the event of any 
Suspension, the Owner shall have the right, in its discretion, upon written notice to the Contractor, to keep the 
Agreement in effect during the period of such Suspension; provided, however, that if the Suspension equals a period of 
seven (7) days, the Contractor shall be reimbursed for the actual out-of-pocket costs incurred by the Contractor or its 
Subcontractors directly as a result of such Suspension (such as reasonable demobilization and remobilization costs), 
and an appropriate extension of the Construction Time shall also be granted. If the Work is suspended for a period of 
more than ninety (90) days, the Contractor may terminate the Agreement in accordance with Section 14.1  

§ 14.3.2 The Contract Sum and Construction Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 14.3.1.  No adjustment shall be made to the extent that:

.1 performance is, was or would have been so suspended, delayed, or interrupted by another cause for 
which the Contractor is responsible; or

.2 an equitable adjustment for any particular cost item is made or denied under another provision of the 
Contract.

§ 14.3.3 In the case of a termination of the Agreement by the Contractor pursuant to Section 14.1, the Contractor’s Fee 
through the date of termination shall be calculated as if the termination were by the Owner for convenience pursuant to 
Section 14.4.

§ 14.3.4 Except as specifically set forth above, no Suspension shall give rise to any cause of action or claim against the 
Owner for damages, loss of profits, expenses or other remuneration of any kind.

§ 14.3.5 Notwithstanding any other provisions of the Agreement, if such Suspension arose on account of the 
Contractor’s failure to fulfill the Contractor’s obligations under the Agreement or on account of any other fault of any 
member of the Construction Team, the Owner may withhold payment of so much of any monies which otherwise may 
be payable to the Contractor under the Contract Documents as will be sufficient to pay for the costs or damage that the 
Owner will suffer, and the Contractor shall not be entitled to any recovery on account of the Suspension. Such monies 
may be applied toward any damages or expenses sustained by the Owner as a result of such failure including, without 
limitation, any excess costs incurred by the Owner in completing the Work by the use or employment of other licensed 
professionals or otherwise. The Contractor shall remain liable to the Owner for all such damages and expenses in 
excess of any such monies being withheld by the Owner. The failure of the Owner to withhold monies from the 
Contractor shall not be construed as an acknowledgment by the Owner that no such damages or expenses exist and 
shall not prevent the Owner from thereafter making any claim against the Contractor therefor.
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§ 14.4 TERMINATION BY THE OWNER FOR CONVENIENCE
§ 14.4.1 The Owner may, at any time, terminate the Contract in whole or in part for the Owner’s convenience and 
without cause.  Termination by the Owner under this Section shall be by a notice of termination delivered to the 
Contractor specifying the extent of termination and the effective date.

§ 14.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Contractor shall immediately, in accordance with instructions from the Owner, proceed with performance of the 
following duties regardless of delay in determining or adjusting amounts due under this Section:

.1 cease operations as directed by the Owner in the notice and deliver to the Owner the originals or legible 
copies of all Drawings, Specifications, reports and other data, records and materials in the 
Construction’s Manager’s custody and control pertaining to the portion of the Work for which the 
employment of the Contractor was terminated;

.2 enter into no additional Subcontracts, except as necessary to complete continuing portions of the 
Contract; 

.3 terminate, on the most favorable terms possible, all Subcontracts to the extent they relate to the Work 
terminated; 

.4 complete the performance of Work not terminated; and

.5 take actions that may be necessary or that the Owner may direct, for the protection and preservation of 
the terminated Work and of materials, plant, and equipment in transit or stored.

§ 14.4.3 Upon such termination, the Owner shall pay, and the Contractor, as its sole remedy, may recover payment for 
Work properly performed in connection with the terminated portion of the Work prior to the effective date of 
termination, for items theretofore properly and timely fabricated off the Project Site, delivered and stored in 
accordance with the Owner’s instructions, and for any actual out-of-pocket costs it incurs in complying with Section 
14.4.2, such as reasonable demobilization costs. The Contractor hereby waives all other claims whatsoever against 
Owner based on the termination. 

§ 14.4.4 In any recovery by the Contractor, the Owner shall be credited for (i) payments previously made to the 
Contractor for the terminated portion of the Work, (ii) claims which the Owner has against the Contractor under the 
Agreement and (iii) the value of the materials, supplies, equipment or other items that are to be disposed of by the 
Contractor.

ARTICLE 15   CLAIMS AND DISPUTES
§ 15.1 CLAIMS
§ 15.1.1 DEFINITION
A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of money, or other relief 
with respect to the terms of the Contract. The term "Claim" also includes other disputes and matters in question 
between the Owner and Contractor arising out of or relating to the Contract. The responsibility to substantiate Claims 
shall rest with the party making the Claim.

§ 15.1.1.1 Changes in Law.  If changes in ordinances, laws, requirements or regulations, or changes (which could not 
reasonably have been anticipated prior to the execution of the Contract) in judicial or agency interpretations of such 
ordinances, laws, requirements or regulations occur after execution which require an alteration of the Work or 
otherwise may result in a price or time impact, Contractor shall so notify Owner, in writing, consistent with Section 
15.1.4 and comply with the procedures set out therein. Changes in the following areas of law are deemed to be within 
the scope of the Work hereunder and shall not be the basis for any change in price or time: requirements affecting the 
use or handling by Contractor of toxic or Hazardous Materials, Occupational Safety and Health Act requirements 
relating to Contractor’s prosecution or conduct of the Work during the Project, or laws or requirements relating to 
operation of the business of construction contracting, engineering, or equipment manufacturing, or taxes affecting any 
such business.

§ 15.1.2 NOTICE OF CLAIMS
Claims by either the Owner or Contractor must be initiated by written notice to the other party with a copy sent to the 
Architect. Claims by either party must be initiated within twenty one (21) days after occurrence of the event giving rise 
to such Claim or within twenty one (21) days after the claimant first recognizes the condition giving rise to the Claim, 
whichever is later except as provided in Sections 7.5.1, 8.3.2 and 8.4.2. 
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§ 15.1.3 CONTINUING CONTRACT PERFORMANCE
Pending final resolution of a Claim, except as otherwise agreed in writing or as provided in Section 9.7 and Article 14, 
the Contractor shall proceed diligently with performance of the Contract and the Owner shall continue to make 
payments in accordance with the Contract Documents. The Architect will prepare Change Orders and issue 
Certificates for Payment in accordance with the decisions of the Initial Decision Maker. If any provision of this 
Agreement is declared invalid, illegal, or unenforceable such provision shall be severed from this Agreement and all 
other provisions shall remain in full force and effect. 

§ 15.1.4 CLAIMS FOR ADDITIONAL COST
If the Contractor wishes to make a Claim for an increase in the Contract Sum, written notice as provided herein shall 
be given before proceeding to execute the Work. Prior notice is not required for Claims relating to an emergency 
endangering life or property arising under Section 10.4.

§ 15.1.5 CLAIMS FOR ADDITIONAL TIME
§ 15.1.5.1 If the Contractor wishes to make a Claim for an increase in the Construction Time, written notice shall be 
given pursuant to Section 8.3.2. The Contractor’s Claim shall include an estimate of cost and of probable effect of 
delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary.

§ 15.1.5.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be made and 
governed by the provisions of Section 8.3.2 documented by data substantiating that weather conditions were abnormal 
for the period of time, could not have been reasonably anticipated and had an adverse effect on the scheduled 
construction.

§ 15.1.6 CLAIMS FOR CONSEQUENTIAL DAMAGES
The Contractor and Owner waive Claims against each other for consequential damages arising out of or relating to this 
Contract. This mutual waiver includes:

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business, and reputation, and for loss of management or employee productivity or of the services of 
such persons; and

.2 damages incurred by the Contractor for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business, and reputation, and for loss of profit except 
anticipated profit arising directly from the Work.

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination in 
accordance with Article 14. Nothing contained in this Section 15.1.6 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Contract Documents.

§ 15.2 INITIAL DECISION
§ 15.2.1 Claims, excluding those arising under Sections 10.3, 10.4, 11.3.9, and 11.3.10, shall be referred to the Initial 
Decision Maker for initial decision. The Architect will serve as the Initial Decision Maker, unless otherwise indicated 
in the Agreement. Except for those Claims excluded by this Section 15.2.1, an initial decision shall be required as a 
condition precedent to mediation of any Claim arising prior to the date final payment is due, unless thirty (30) days 
have passed after the Claim has been referred to the Initial Decision Maker with no decision having been rendered. 
Unless the Initial Decision Maker and all affected parties agree, the Initial Decision Maker will not decide disputes 
between the Contractor and persons or entities other than the Owner.

§ 15.2.2 The Initial Decision Maker will review Claims and within ten (10) days of the receipt of a Claim take one or 
more of the following actions: (i) request additional supporting data from the claimant or a response with supporting 
data from the other party, (ii) reject the Claim in whole or in part, (iii) approve the Claim, (iv) suggest a compromise, 
or (v) advise the parties that the Initial Decision Maker is unable to resolve the Claim if the Initial Decision Maker 
lacks sufficient information to evaluate the merits of the Claim or if the Initial Decision Maker concludes that, in the 
Initial Decision Maker’s sole discretion, it would be inappropriate for the Initial Decision Maker to resolve the Claim. 

§ 15.2.3 In evaluating Claims, the Initial Decision Maker may, but shall not be obligated to, consult with or seek 
information from either party or from persons with special knowledge or expertise who may assist the Initial Decision 
Maker in rendering a decision. The Initial Decision Maker may request the Owner to authorize retention of such 
persons at the Owner’s expense.
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§ 15.2.4 If the Initial Decision Maker requests a party to provide a response to a Claim or to furnish additional 
supporting data, such party shall respond, within ten (10) days after receipt of such request, and shall (i) provide a 
response on the requested supporting data, (ii) advise the Initial Decision Maker when the response or supporting data 
will be furnished, or (iii) advise the Initial Decision Maker that no supporting data will be furnished.  Upon receipt of 
the response or supporting data, if any, the Initial Decision Maker will either reject or approve the Claim in whole or in 
part.

§ 15.2.5 The Initial Decision Maker will render an initial decision approving or rejecting the Claim, or indicating that 
the Initial Decision Maker is unable to resolve the Claim. This initial decision shall (i) be in writing; (ii) state the 
reasons therefor; and (iii) notify the parties and the Architect, if the Architect is not serving as the Initial Decision 
Maker, of any change in the Contract Sum or Construction Time or both. The initial decision shall be final and binding 
on the parties but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding 
dispute resolution.

§ 15.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 15.2.6.1.

§ 15.2.6.1 Either party may, within thirty (30) days from the date of an initial decision, demand in writing that the other 
party file for mediation within sixty (60) days of the initial decision. If such a demand is made and the party receiving 
the demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision.  

§ 15.2.7 In the event of a Claim against the Contractor, the Owner may, but is not obligated to, notify the surety, if any, 
of the nature and amount of the Claim. If the Claim relates to a possibility of a Contractor’s default, the Owner may, 
but is not obligated to, notify the surety and request the surety’s assistance in resolving the controversy.

§ 15.2.8 If a Claim relates to or is the subject of a mechanic’s lien, the party asserting such Claim may proceed in 
accordance with Applicable Law to comply with the lien notice or filing deadlines. 

§ 15.3 MEDIATION
§ 15.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract except those waived 
as provided for in Sections 9.10.4, 9.10.5, and 15.1.6 shall be subject to mediation as a condition precedent to binding 
dispute resolution. 

§ 15.3.2 The parties shall endeavor to resolve their Claims by mediation which, unless the parties mutually agree 
otherwise, shall be administered by the American Arbitration Association in accordance with its Construction Industry 
Mediation Procedures in effect on the date of the Agreement. A request for mediation shall be made in writing, 
delivered to the other party to the Contract, and filed with the person or entity administering the mediation. The 
request may be made concurrently with the filing of binding dispute resolution proceedings but, in such event, 
mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of sixty (60) days from the date of filing, unless stayed for a longer period by agreement of the 
parties or court order. If an arbitration is stayed pursuant to this Section 15.3.2, the parties may nonetheless proceed to 
the selection of the arbitrator(s) and agree upon a schedule for later proceedings.

§ 15.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place 
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction thereof.

§ 15.4 ARBITRATION
Excepting claims waived as provided for in Sections 9.10.4 and 9.10.5, only those Claims that the Owner agrees in 
writing to arbitrate shall be subject to arbitration.  Prior to arbitration, the parties shall endeavor to resolve disputes by 
mediation in accordance with the provisions of Article 15.3.

§ 15.4.1 If the Owner has selected arbitration as the method for binding dispute resolution in the Agreement, any 
Claim subject to, but not resolved by, mediation shall be subject to arbitration which, unless the parties mutually agree 
otherwise, shall be administered by the American Arbitration Association in accordance with its Construction Industry 
Arbitration Rules in effect on the date of the Agreement. A demand for arbitration shall be made in writing, delivered 
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to the other party to the Contract, and filed with the person or entity administering the arbitration. The party filing a 
notice of demand for arbitration must assert in the demand all Claims then known to that party on which arbitration is 
permitted to be demanded. 

§ 15.4.1.1 A demand for arbitration shall be made no earlier than concurrently with the filing of a request for 
mediation, but in no event shall it be made after the date when the institution of legal or equitable proceedings based on 
the Claim would be barred by the applicable statute of limitations. For statute of limitations purposes, receipt of a 
written demand for arbitration by the person or entity administering the arbitration shall constitute the institution of 
legal or equitable proceedings based on the Claim.

§ 15.4.2 The award rendered by the arbitrator or arbitrators shall be final, and judgment may be entered upon it in 
accordance with Applicable Law in any court having jurisdiction thereof.

§ 15.4.3 The foregoing agreement to arbitrate and other agreements to arbitrate with an additional person or entity duly 
consented to by parties to the Agreement shall be specifically enforceable under Applicable Law in any court having 
jurisdiction thereof.

§ 15.4.4 CONSOLIDATION OR JOINDER
§ 15.4.4.1 The Owner, at its sole discretion, may consolidate an arbitration conducted under this Agreement with any 
other arbitration to which it is a party provided that (i) the arbitration agreement governing the other arbitration 
permits consolidation, (ii) the arbitrations to be consolidated substantially involve common questions of law or fact, 
and (iii) the arbitrations employ materially similar procedural rules and methods for selecting arbitrator(s). 

§ 15.4.4.2 The Owner, at its sole discretion, may elect that any and all arbitration arising out of or relating to this 
Contract shall include by consolidation, joinder or joint filing any additional person or entity not a part to the Contract 
between the Owner and Contractor to the extent necessary to the final resolution of the matter under Claim , provided 
that the party sought to be joined consents in writing to such joinder. Consent to arbitration involving an additional 
person or entity shall not constitute consent to arbitration of any claim, dispute or other matter in question not 
described in the written consent.

§ 15.4.4.3 The Owner and Contractor grant to any person or entity made a party to an arbitration conducted under this 
Section 15.4, whether by joinder or consolidation, the same rights of joinder and consolidation as the Owner and 
Contractor under this Agreement.

ARTICLE 16. FAIR HIRING
§ 16.1 The Contractor agrees that neither it nor its subcontractors will discriminate against any employee or applicant 
for employment with respect to hire, tenure, terms, conditions or privileges of employment, or a matter directly or 
indirectly related to employment because of race, color, religion, national origin, age, sex, height, weight or marital 
status.  The Contractor shall inform the Owner of all claims or suits asserted against it by the Contractor’s employees 
who work pursuant to this Agreement.  The Contractor shall provide the Owner with periodic status reports 
concerning all such claims or suits, at intervals established by the Owner.

§ 16.2 If, after the Effective Date of this Agreement, any official of the Owner, or spouse, child, parent or in-law of 
such official or employee shall become directly or indirectly interested in this Agreement or the affairs of the 
Contractor, the Owner shall have the right to terminate this Agreement without further liability to the Contractor if the 
disqualification has not been removed within thirty (30) days after the Owner has given the Contractor notice of the 
disqualifying interest.  Ownership of less than one percent (1%) of the stock or other equity interest in a corporation or 
partnership shall not be a disqualifying interest.  Employment shall be a disqualifying interest.

[end of AIA Document A201-2007 General Conditions of the Contract for Construction]
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COMMERCIAL GENERAL LIABILITY
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MEMORANDUM 
City Clerk’s Office 

DATE: April 7, 2021 

TO: Thomas M. Markus 

FROM: Alexandria Bingham, City Clerk 

SUBJECT: Recommendation to Release Graves 

INTRODUCTION: 
• Grave sales in Greenwood Cemetery have been on going and conducted through the city’s

cemetery services provider Cheri Arcome of Creative Collaborations.
• On December 21, 2020 the City Commission released 10 graves in section C, row 19-A.

o Since then graves 1, 2, 13, 14 & 16 in row 19A were found to be obstructed by
trees and not able to be used at this time.

• On January 25, 2021 the City Commission released 14 graves in section C, row 18-A.
o Since then it has been determined that graves 1 & 2 are obstructed due to a tree

and not usable at this time.
• Cheri Arcome of Creative Collaborations currently has 15 pending sales across section C,

row 18-A & 19-A.
• 5 graves are left in the available inventory not leaving many options for a person or family

in search of a final resting space at the Historic Greenwood Cemetery.
• If all pending sales are completed and no other graves are found to be obstructed

Greenwood Cemetery would have 167 known graves remaining in inventory. Over time if
all of those spaces were to be sold at the current grave price of $4,000 per space,
$668,000 of revenue could potentially generated for the perpetual care fund.

• The current balance of the perpetual care fund is $927,732.04.
• Due to the depletion of available grave space it is time to consider another grave release.

BACKGROUND: 
• In 2015 240 of the 530 potential grave plots were released.
• By December 31, 2018 199 of the 240 spaces had been sold.
• In July of 2019 no action was taken to release more graves and the City Commission

charged the Greenwood Cemetery Advisory Board with the duty of evaluating the current
market price for cemetery plots.

• August 16, 2019 GCAB determined that $3,000 was an appropriate price for graves at
Greenwood Cemetery.

• December 7, 2020 the City Commission reviewed GCAB’s recommendation to release 50
graves. The City Commission requested more detailed reporting on available graves in
sections B & C.

• December 21, 2020 Museum Director Leslie Pielack and City Clerk Alexandria Bingham
provided a detailed map and explanation of availability and activity in Greenwood
Cemetery. 11 graves that were sold or pending beyond the 2015 grave release were
approved as well as 10 graves in Section C, Row 19-A.

7D
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• On January 25, 2021 the City Commission released 14 graves in section C, row 18-A. The 
Commission also requested that GCAB review grave prices again.  

• The City Commission approved the grave price increase from $3000 to $4000 effective 
immediately per recommendation of the Greenwood Cemetery Advisory Board on March 
22, 2021. 

• In GCAB meetings over the past few months members expressed an interest in evaluating 
the trees in the cemetery and making sure a plan is in place to maintain the aesthetics 
and foliage across the Cemetery, specifically in sections B and C where current grave sales 
activity is happening. Attached is a memo from DPS Parks and Recreation Manager Carrie 
Laird in regards to the trees that are maintained in Greenwood Cemetery. 

• After much discussion the GCAB decided to revise the City Clerk’s recommendation to 
release the 7 rows in section B closest to C and only recommend the release 4 rows to 
allow continued grave sales while giving time for the GCAB to evaluate future tree planting 
and landscaping in the cemetery.  

• At the April 5, 2021 GCAB meeting board member Suter made the motion to release rows 
17-C, 16-C, 15-C and 14-A in section B, with a second by board member Peterson. This 
would make a total of 38 additional graves available for sale. The motion passed with 6 
yeas, 0 nays, and 1 member absent (Vercellone)      
 

LEGAL REVIEW:  
• None. 

 
FISCAL IMPACT:  
For each plot sold in Greenwood Cemetery, $4,000 is deposited in the Greenwood Cemetery 
Perpetual Care Fund (Fund). The purpose of the Fund is to account for the investment earnings 
on the sale of City-owned plots, and donations, which will be used for the perpetual care and 
maintenance of the cemetery. Estimated basic annual maintenance costs (lawn, forestry, snow 
removal, etc.) for Greenwood Cemetery are $60,000.  

The current allocation of the portfolio is intended to generate income and growth. With the current 
balance of $927,732.04 an additional 268 graves would need to be sold to reach the portfolio 
target size of $2 million, keep in mind that only 168 graves in sections B and C are left. The city 
should continue to sell graves to approach their financial goals for the Greenwood Cemetery as 
the Perpetual Care Fund continues to grow through interest and contributions of grave sales.   

PUBLIC COMMUNICATIONS: 
• Meetings have been properly noticed and packets have been made available on the city’s 

website. The public is always welcome to participate but we regularly see little to no 
participation from the public in GCAB meetings.  

• Cemetery updates are also published as part of the monthly City Manager’s Report.  
 
SUMMARY: 
Due to the continued interest in ongoing grave sales, and depletion of available grave plots since 
the December 2020 and January 2021 releases, a release of additional grave plots is 
recommended. Adjustments have been made to data regarding recent sales and available grave 
plots remaining, which are located only in Sections B and C. 
 
The new GIS draft map as provided by City Planner Brooks Cowan along with the Tree Keeper 
data overlay as provided by Parks and Recreation Manager Carrie Laird illustrates that the 
cemetery has an impressive amount of tree coverage. However, as we continue to work with the 
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space available in section B we may have to continue to adjust our count of available grave space 
for sale as we discover trees obstructing the space. It is also possible that the GCAB will 
recommend reserving space for future tree planting in a long range plan with the advice of DPS 
and the city’s arborist, however having space to accommodate Birmingham residents and persons 
interested in a final resting place in Greenwood cemetery is a priority.  
 
 
Based on the tree coverage in the western rows of section B, the need to release a sufficient 
number of graves to offer options to purchasers and the need of time between grave releases to 
allow the GCAB to address other Cemetery goals and business the City Clerk is recommending 
the release of the 7 western most rows of section B that amounts to 54 graves as long as none 
are obstructed by other monuments or trees. 108 potential grave sites would not be released yet 
but available for the consideration of future releases.  
 
ATTACHMENTS:   

• Color coded map that illustrates graves available and sold  
• GIS map that illustrates tree coverage 
• April 5, 2021 DRAFT GCAB Minutes 
• Memo from Parks and Recreation Manager Carrie Laird about Cemetery Trees 
• GCAB Grave Release Packet from April 5, 2021 
• January 2021 Grave Release 
• March 2021 Grave Price Increase 

 
SUGGESTED RESOLUTION: 

• For the Commission to release 38 graves in section B, rows 17-C, 16-C, 15-C, and 14-A to 
be available for purchase in Greenwood Cemetery. 







 

 
  

Greenwood Cemetery Advisory Board 
Meeting Minutes  

Monday, April 5, 2021, 10 A.M. 
Virtual Meeting ID: 989 8385 6041 

  
I.  CALL TO ORDER  

 
Linda Buchanan, Chair, called the meeting to order at 10:00 A.M.  
  

II.  ROLL CALL  
 
Present:  Chair Linda Buchanan (location: Birmingham, MI) 

Pam DeWeese (location: Birmingham, MI) 
Linda Peterson (location: Birmingham, MI) 
Laura Schreiner (location: Bloomfield Township, MI)  
George Stern (location: Birmingham, MI) 
Margaret Suter (location: Birmingham, MI)  
 

Absent: Joseph Vercellone 
Administration: City Clerk Alex Bingham; Museum Director Leslie Pielack  
Guests: None 
 

III. APPROVAL OF THE MINUTES 
 

A. Review of the Minutes of March 5, 2021 
 
On page three, Chair Buchanan asked that “Chair Buchanan said the discussion at the May meeting 
should find a way to clarify that the City no longer offers payment plans.” be changed to “Chair 
Buchanan said the discussion at the May meeting should find a way to clarify whether the City still has 
and wishes to continue with a payment plan.” 
 
Ms. Schreiner asked that the spelling of her name be corrected in the body of the minutes.  
 
MOTION: by DeWeese, seconded by Suter: 

 
To approve the minutes of March 5, 2021 as amended. 

 
VOTE:  Yeas, 6 

Nays, 0 
 

IV.  UNFINISHED BUSINESS 
 
None.  
 



 

DRAFT MINUTES - April 5, 2021 - 2  
  

V.  NEW BUSINESS 
A. Review of Goals as outlined in Yearly Report 

 
Clerk Bingham reviewed the item. 
 
Board members agreed to individually submit their GCAB goal recommendations for the upcoming 
year to Clerk Bingham in advance of the May meeting.  
 
Clerk Bingham said she would compile the recommendations and have them ready for presentation 
at the meeting.  
 

B. Review of Grave Sales & Next Grave Release Recommendation 
 
Clerk Bingham reviewed the item. 
 
Chair Bunchanan said fewer than 54 graves should be released since the question of tree locations 
had not yet been determined. She stated that 38 graves would be more appropriate. She also noted 
that Ms. Arcome still had an additional five graves available from the last release, bringing the total 
of available graves to 43 if Chair Buchanan’s modified resolution passes.  
 
The Board requested that Chair Buchanan attend the meeting on April 15, 2021 with Clerk Bingham, 
DPS, the City arborist, and Museum Director Pielack for a preliminary discussion on likely tree 
locations.  
 
Clerk Bingham clarified that the April 15 date for that meeting was still tentative, but that she would 
check with DPS to solidify the timing and see if it would be possible for Chair Buchanan to attend.  
 
If the meeting occurs on April 15, Clerk Bingham said she and Chair Buchanan would write a 
memorandum to inform the Board about the meeting that they could review in advance of their May 
meeting. Clerk Bingham reminded the Board what kinds of communication about the memorandum 
would run afoul of the Open Meetings Act.  
 
A number of Board members expressed frustration that the grave map provided to them by Ms. 
Arcome was and remains inaccurate in terms of grave availability. It was noted that some graves 
marked available are actually obstructed by trees. Clerk Bingham clarified that the map was initiated 
by Museum Director Pielack and updated by Clerk Bingham.  
 
Ms. Suter noted that this issue comes up every time a grave release is discussed, and that trying to 
rely on inaccurate information adds unnecessary work to the Board’s workload. She asked that Ms. 
Arcome be directed to generate accurate information regarding which graves remain unavailable for 
use due to trees or other issues, so that the Board can trust the information they are working with 
moving forward.  
 
The Board agreed to discuss limiting how long a grave sale can be pending as part of their upcoming 
Rules and Regulations review. 
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MOTION: by Suter, seconded by Peterson: 
 

To recommend that the Commission release 38 graves in Greenwood Cemetery, Section B, Rows 17-
C, 16-C, 15-C, and 14-A. 

 
VOTE:  Yeas, 6 

Nays, 0 
 
Mr. Stern asked whether the Clerk’s office was integrating his report regarding which graves might 
still be available for sale.  
 
Clerk Bingham said she was not aware of his report.  
 
Mr. Stern said he would provide the Clerk’s Office with another copy. 
 

C. Review of Fee Schedule 
 
Clerk Bingham reviewed the item. 
 
The Board asked Clerk Bingham to report back regarding how much Greenwood’s subcontractors 
charge for the services listed in the fee schedule.  
 
Mr. Stern said it might be worthwhile for the City to claim some of the difference between the 
subcontractor’s charge and the listed fee for the Cemetery’s perpetual care fund where appropriate. 
He also said it might be worthwhile to direct Ms. Arcome to go out for bids on the services listed in 
the fee schedule.  
 
Clerk Bingham noted that these are contractual issues with Ms. Arcome, and that per the City 
Attorney no significant changes to her contract can be made until the next RFP cycle, which is the 
2022-2023 fiscal year. She said that if the Board had concerns about issues like this they could 
prepare them for inclusion in the next RFP.  
 
Chair Buchanan stated that former Board member Kevin Desmond stated that $1,400 for an 
internment or disinterment was a standard rate, and that the Board adopted that amount based on 
Mr. Desmond’s recommendation. 
 
MOTION: by DeWeese, seconded by Suter: 

 
To recommend that the City Commission approve the suggested revisions to the Greenwood 
Cemetery Fee Schedule effective immediately. 

 
VOTE:  Yeas, 6 

Nays, 0 
 

D. Cemetery Services Contract 
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Clerk Bingham reviewed the item. 
 
For the GCAB to recommend the renewal of the cemetery services contract with Creative 
Collaborations for the 2021-2022 fiscal year.  
 
Clerk Bingham reiterated the guidance from the City Attorney that no significant changes could be 
made to the Cemetery Services contract until the next RFP cycle which would come for the 2022/23 
FY. She also reiterated that in the interim the Board could prepare the changes they would like to 
recommend the Commission consider regarding the contract renewal. She said that coming up with 
recommended changes could be one of the Board’s goals if they saw fit. 
 
There was Board comment that they had not seen, reviewed, or endorsed the letter from Ms. Arcome 
to former Asst. City Manager Gunter that was included as an addendum to the contract. A number of 
Board members confirmed that there were changes they would recommend for the contract in 
general if given the opportunity. 
 
Mr. Stern and Ms. Suter said they wanted it made clear to the Commission that the Board’s likely 
affirmative vote on this item was a “rubber stamp”, per Mr. Stern. They explained the Board would 
likely vote affirmatively because the City needed to maintain continuity of service for the Cemetery, 
even though some Board members had reservations regarding the contract. 
 
Clerk Bingham said she would indicate that in her memorandum presenting the item to the 
Commission. She stated that the Commission must have been aware of the letter from Ms. Arcome to 
former Asst. City Manager Gunter because it was included in previous Commission agenda packets.  
 
MOTION: by DeWeese, seconded by Buchanan: 
 
To recommend the renewal of the cemetery services contract with Creative Collaborations for the 
2021-2022 fiscal year.  
 
Mr. Stern then recommended that the Board consider a six-month contract renewal instead of a year. 
 
Ms. DeWeese said it would be unfair to Ms. Arcome to only grant a six-month renewal. 
 
Ms. Schreiner said that the current contract renewal cycle had previously been decided on based on 
when services were needed, the Board’s schedule, and the Clerk’s Office’s schedule. 
 
Clerk Bingham said that a six-month renewal would likely be too much for the Clerk’s Office to handle 
along with the November election.  
 
VOTE:  Yeas, 5 

Nays, 1 (Stern) 
 

E. Discussion on what to prepare for the May GCAB meeting 

Clerk Bingham reviewed the item. 



 

DRAFT MINUTES - April 5, 2021 - 5  
  

 
The Board agreed to review the Language, Definitions and Lot Sale Policy aspects of the Greenwood 
Cemetery’s Rules and Regulations at their May 2021 meeting.  
 

VI.  REPORTS  
 

A. Updates from Museum Director Leslie Pielack 
B. Financial Reports 
C. Cemetery Sales & Activity 
D. Clerk’s Office Update 
E. City Manager's Report (February) 

 
VII.   OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA 

 
There were no public comments. 
 

VIII.   BOARD COMMENTS  
 
Ms. Suter said the GCAB meetings should be kept to their scheduled first Friday of the month whenever 
possible. She said that rescheduling the meeting placed a burden on her and likely other Board 
members, as they are all busy. She asked that the Clerk’s Office not do it again unless totally necessary. 
 
Chair Buchanan complimented DPS on the work being done in the Cemetery. She said a wrought iron 
gate might be considered to replace the pole and chain in Section F that she has previously addressed 
as being an eyesore.  
 
IX.  ADJOURN  

 
Chair Buchanan adjourned the meeting at 11:44 AM.  

 
Next Meeting: May 7, 2021 
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MEMORANDUM 
 

Department of Public Services 
 
DATE:   March 30, 2021 
 
TO:   Alexandria Bingham, City Clerk 
   Leslie Pielack, Museum Director 
 
FROM:  Carrie Laird, Parks and Recreation Manager 
 
CC:    Lauren Wood, Director of Public Services 
 
SUBJECT: Greenwood Cemetery Tree Inventory 
 
In 2017, the Department of Public Services hired a certified arborist from Davey Resource 
Group to perform a tree inventory of Greenwood Cemetery.  The Greenwood Cemetery 
inventory was added to and is part of a larger City wide system, called TreeKeeper.  
Birmingham’s TreeKeeper program (implemented in 2012) contains all Birmingham city-
owned trees in city right of way areas.  The Department of Public Services has been 
working to add trees in parks and City owned properties to this system. 
 
TreeKeeper inventory is reviewed regularly and updated as needed.  The data is collected 
through a mobile unit, and is able to integrate with a GIS mapping system.   
 

 
A snippet right out of our TreeKeeper system 
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Above- TreeKeeper inventory integrated as a layer for the Greenwood GIS mapping 
system.  Brooks Cowan, Assistant Planner is able to integrate the GIS coordinates of all 
trees collected through TreeKeeper with the Greenwood Cemetery GIS map. 
 
Removals vs. Plantings since 2017: 
In 2017, 6 Oak trees were planted along the Oak street right of way, between the 
decorative fence and the street.  In 2019, 3 Maples were planted near or around the 
Section A area.   
Since 2017, there have been 4 Removals.  2 dead or dying, 1 because of storm damage, 
and 1 due to the proximity of a burial. 
 
I look forward to our continued collaboration to enhance and care for Greenwood 
Cemetery. 
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MEMORANDUM 
 

City Clerk’s Office 
 
DATE:   April 1, 2021 
 
TO:   Greenwood Cemetery Advisory Board 
 
FROM:  Alexandria Bingham, City Clerk 
 
SUBJECT: Review of Available Space & Recommendation to Release Graves 
 
 
INTRODUCTION:  

• Grave sales in Greenwood Cemetery have been on going and conducted through the city’s 
cemetery services provider Cheri Arcome of Creative Collaborations.  

• On December 21, 2020 the City Commission released 10 graves in section C, row 19-A.  
o Since then graves 1, 2, 13, 14 & 16 in row 19A were found to be obstructed by 

trees and not able to be used at this time.  
• On January 25, 2021 the City Commission released 14 graves in section C, row 18-A.  

o Since then it has been determined that graves 1 & 2 are obstructed due to a tree 
and not usable at this time.  

• Cheri Arcome of Creative Collaborations currently has 15 pending sales across section C, 
row 18-A & 19-A.  

• 5 graves are left in the available inventory not leaving many options for a person or family 
in search of a final resting space at the Historic Greenwood Cemetery. 

• If all pending sales are completed and no other graves are found to be obstructed 
Greenwood Cemetery would have 168 known graves remaining in inventory. Over time if 
all of those spaces were to be sold at the current grave price of $4,000 per space, 
$672,000 of revenue could potentially generated for the perpetual care fund.  

• The current balance of the perpetual care fund is $927,732.04.  
• Due to the depletion of available grave space it is time to consider another grave release.    

 
BACKGROUND: 

• In 2015 240 of the 530 potential grave plots were released.  
• By December 31, 2018 199 of the 240 spaces had been sold.  
• In July of 2019 no action was taken to release more graves and the City Commission 

charged the Greenwood Cemetery Advisory Board with the duty of evaluating the current 
market price for cemetery plots.  

• August 16, 2019 GCAB determined that $3,000 was an appropriate price for graves at 
Greenwood Cemetery.  

• December 7, 2020 the City Commission reviewed GCAB’s recommendation to release 50 
graves. The City Commission requested more detailed reporting on available graves in 
sections B & C. 

• December 21, 2020 Museum Director Leslie Pielack and City Clerk Alexandria Bingham 
provided a detailed map and explanation of availability and activity in Greenwood 
Cemetery. 11 graves that were sold or pending beyond the 2015 grave release were 
approved as well as 10 graves in Section C, Row 19-A. 
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• On January 25, 2021 the City Commission released 14 graves in section C, row 18-A. The 
Commission also requested that GCAB review grave prices again.  

• The City Commission approved the grave price increase from $3000 to $4000 effective 
immediately per recommendation of the Greenwood Cemetery Advisory Board on March 
22, 2021. 

• In GCAB meetings over the past few months members expressed an interest in evaluating 
the trees in the cemetery and making sure a plan is in place to maintain the aesthetics 
and foliage across the Cemetery, specifically in sections B and C where current grave sales 
activity is happening. Attached is a memo from DPS Parks and Recreation Manager Carrie 
Laird in regards to the trees that are maintained in Greenwood Cemetery.      
 

LEGAL REVIEW:  
• None. 

 
FISCAL IMPACT:  
For each plot sold in Greenwood Cemetery, $4,000 is deposited in the Greenwood Cemetery 
Perpetual Care Fund (Fund). The purpose of the Fund is to account for the investment earnings 
on the sale of City-owned plots, and donations, which will be used for the perpetual care and 
maintenance of the cemetery. Estimated basic annual maintenance costs (lawn, forestry, snow 
removal, etc.) for Greenwood Cemetery are $60,000.  

The current allocation of the portfolio is intended to generate income and growth. With the current 
balance of $927,732.04 an additional 268 graves would need to be sold to reach the portfolio 
target size of $2 million, keep in mind that only 168 graves in sections B and C are left. The city 
should continue to sell graves to approach their financial goals for the Greenwood Cemetery as 
the Perpetual Care Fund continues to grow through interest and contributions of grave sales.   

PUBLIC COMMUNICATIONS: 
• Meetings have been properly noticed and packets have been made available on the city’s 

website. The public is always welcome to participate but we regularly see little to no 
participation from the public in GCAB meetings.  

• Cemetery updates are also published as part of the monthly City Manager’s Report.  
 
SUMMARY: 
Due to the continued interest in ongoing grave sales, and depletion of available grave plots since 
the December 2020 and January 2021 releases, a release of additional grave plots is 
recommended. Adjustments have been made to data regarding recent sales and available grave 
plots remaining, which are located only in Sections B and C. 
 
The new GIS draft map as provided by City Planner Brooks Cowan along with the Tree Keeper 
data overlay as provided by Parks and Recreation Manager Carrie Laird illustrates that the 
cemetery has an impressive amount of tree coverage. However, as we continue to work with the 
space available in section B we may have to continue to adjust our count of available grave space 
for sale as we discover trees obstructing the space. It is also possible that the GCAB will 
recommend reserving space for future tree planting in a long range plan with the advice of DPS 
and the city’s arborist, however having space to accommodate Birmingham residents and persons 
interested in a final resting place in Greenwood cemetery is a priority.  
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Based on the tree coverage in the western rows of section B, the need to release a sufficient 
number of graves to offer options to purchasers and the need of time between grave releases to 
allow the GCAB to address other Cemetery goals and business the City Clerk is recommending 
the release of the 7 western most rows of section B that amounts to 54 graves as long as none 
are obstructed by other monuments or trees. 108 potential grave sites would not be released yet 
but available for the consideration of future releases.  
 
ATTACHMENTS:   

• Color coded map that illustrates graves available and sold  
• GIS map that illustrates tree coverage 
• Memo from Parks and Recreation Manager Carrie Laird about Cemetery Trees 
• January 2021 Grave Release 
• March 2021 Grave Price Increase 

 
SUGGESTED RESOLUTION: 

• For the GCAB to recommend that the Commission release 54 graves in Greenwood 
Cemetery, section B, rows 17-C, 16-C, 15-C, 14-C, 13-C, 12-C and 11-C.  
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MEMORANDUM 
 

Department of Public Services 
 
DATE:   March 30, 2021 
 
TO:   Alexandria Bingham, City Clerk 
   Leslie Pielack, Museum Director 
 
FROM:  Carrie Laird, Parks and Recreation Manager 
 
CC:    Lauren Wood, Director of Public Services 
 
SUBJECT: Greenwood Cemetery Tree Inventory 
 
In 2017, the Department of Public Services hired a certified arborist from Davey Resource 
Group to perform a tree inventory of Greenwood Cemetery.  The Greenwood Cemetery 
inventory was added to and is part of a larger City wide system, called TreeKeeper.  
Birmingham’s TreeKeeper program (implemented in 2012) contains all Birmingham city-
owned trees in city right of way areas.  The Department of Public Services has been 
working to add trees in parks and City owned properties to this system. 
 
TreeKeeper inventory is reviewed regularly and updated as needed.  The data is collected 
through a mobile unit, and is able to integrate with a GIS mapping system.   
 

 
A snippet right out of our TreeKeeper system 
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Above- TreeKeeper inventory integrated as a layer for the Greenwood GIS mapping 
system.  Brooks Cowan, Assistant Planner is able to integrate the GIS coordinates of all 
trees collected through TreeKeeper with the Greenwood Cemetery GIS map. 
 
Removals vs. Plantings since 2017: 
In 2017, 6 Oak trees were planted along the Oak street right of way, between the 
decorative fence and the street.  In 2019, 3 Maples were planted near or around the 
Section A area.   
Since 2017, there have been 4 Removals.  2 dead or dying, 1 because of storm damage, 
and 1 due to the proximity of a burial. 
 
I look forward to our continued collaboration to enhance and care for Greenwood 
Cemetery. 
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DRAFT

This map is a work in progress. Trees may be displaced 1-2 meters from their actual site due to GPS pins set with 
coordinates in the Tree Keeper database laid over this GIS map. 



DATE:  January 20, 2021 

TO:   Tom Markus City Manager 

FROM: Alexandria Bingham, City Clerk 

SUBJECT:   Consideration to Release Graves 

INTRODUCTION: 

On December 21, 2020 the City Commission authorized release of the following: 
• 10 grave plots that were sold over the previous authorization limits
• a plot that was a pending sale for a family in need in Section B, lot 21-A
• 10 plots in Section C, row 19-A to be available for future inquiries

Although there are presently 10 plots available,  there is a possibility that this limited inventory 
could be depleted in the coming months. To ensure that there are enough plots available to 
meet potential demand, the Greenwood Cemetery Advisory Board considered and approved a 
recommendation that the City Commission release 10 more graves in Section C at their January 
8, 2021 meeting, with a vote of 5 ayes and 2 nays. The two nay votes came from board 
members who were concerned about the price of graves and how Greenwood is progressing 
towards reaching its financial goals. 

BACKGROUND: 

• 2015: 240 of the 530 potential grave plots were released.

• December 31, 2018: 199 of the 240 spaces had been sold.
• July of 2019: no action was taken to release more graves and the City Commission

charged the Greenwood Cemetery Advisory Board with the duty of evaluating the current
market price for cemetery plots

• August 16, 2019: the GCAB determined that $3,000 was an appropriate price for graves
at Greenwood Cemetery.

 MEMORANDUM
Clerk’s Office 
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• December 7, 2020: the City Commission reviewed GCAB’s recommendation to release 50
graves. The City Commission released 1 grave that had been sold in excess of the
original 240 released and requested more detailed reporting on available graves in
sections B & C.

• December 21, 2020: Museum Director Leslie Pielack and City Clerk Alexandria Bingham
provided a detailed map and updated information relating to grave plot availability and
activity in Greenwood Cemetery. The City Commission was concerned that graves to be
released should be as far away from Section A as possible.

o 11 graves that were sold or pending beyond the 2015 approved grave release were 
approved.
10 additional graves in Section C, Row 19-A (furthest proximity from Section A, 
oldest area of cemetery) were made avaliable for new sale inquiries.

• January 19, 2021: Cemetery Management Coordinator Cheri Arcome of Creative 
Collaborations, LLC confirmed that none of the 10 released graves in Section C, Row 19-A 
have sold yet but she is speaking with five families this week which could result in sales.

In light of the high level of interest in grave purchases at present, the currently available 10 
grave plots may be depleted soon, leaving no options for persons and families in search of a 
final resting place at Greenwood Cemetery. 

LEGAL REVIEW: 

None. 

FISCAL IMPACT: 

For each plot sold in Greenwood Cemetery, $3,000 is deposited in the Greenwood Cemetery 
Perpetual Care Fund (Fund). The purpose of the Fund is to account for the investment earnings 
on the sale of City-owned plots, and donations, which will be used for the perpetual care and 
maintenance of the cemetery. Estimated basic annual maintenance costs (lawn, forestry, snow 
removal, etc.) for Greenwood Cemetery are $60,000. 

Under the current allocation of the portfolio, which is intended to generate income and growth, 
an additional 385 graves would need to be sold at this price to reach the portfolio target size of 
$2 million in order to generate sufficient income to pay for basic annual maintenance.  
Currently there are 187 identified as avaliable for sale. 

o



The portfolio’s ending fund balance on November 30, 2020, was $929,235, December data will 
be available for the February GCAB meeting due to the statement cycles of Fidelity and 
Vanguard. 

Continued grave sales are necessary to help the city approach its financial goals for Greenwood 
Cemetery, although other means of building the fund balance could be explored.  The GCAB will 
be investigating the issue of pricing, feasibility of using Ground Penetrating Radar to identify 
additional grave sites, and the long-term management of the cemetery in its upcoming meetings 
to provide additional recommendations to the City Commission.  

SUMMARY 

Due to the depletion of available grave plots over the past five years and continued interest in 
ongoing grave sales, a release of additional grave plots is recommended. Adjustments have 
been made to data regarding recent sales and available grave plots remaining, which are located 
only in Sections B and C. Releasing additional graves in the west end of Section C will make 
more sites available, while limiting new sales to the area of furthest proximity to historic Section 
A.  

ATTACHMENTS: 

1. GCAB Draft Minutes, January 8, 2021.
2. Maps, Greenwood Cemetery and Graves Sold/Available

SUGGESTED RESOLUTION: 

To recommend that the City Commission authorize the release of 14 plots available in Section C, 
Row 18-A for sale in Greenwood Cemetery. Furthermore the City Commission directs the 
Greenwood Cemetery Advisory Board to evaluate the grave site pricing and return with 
reccommended changes prior to any further release. 



GREENWOOD CEMETERY ADVISORY BOARD 
MEETING MINUTES 

Friday, January 8, 2021, 10 A.M.
VIRTUAL MEETING

I. CALL TO ORDER 

Linda Buchanan, Chair, called the meeting to order at 10:01 A.M. 

II. ROLL CALL

Present: Chair Linda Buchanan (location: Birmingham, MI) 
Pam DeWeese (location: Birmingham, MI) 
Linda Peterson (location: Birmingham, MI) 
Margaret Suter (location: Birmingham, MI) 
George Stern (location: Birmingham, MI) 
Joseph Vercellone (location: Rochester, MI) 
Laura Schreiner (location: Birmingham, MI) 

Administration: City Clerk Alex Bingham; Museum Director Leslie Pielack 
Guests: None 

III. APPROVAL OF THE MINUTES

A.   Approval of meeting minutes of November 6, 2020 

MOTION: by Suter, seconded by Peterson: 

To approve the minutes of November 6, 2020. 

VOTE: Yeas, 7 
Nays, 0 
Recused, 0 

IV. UNFINISHED BUSINESS
A. Clarification on Ground Penetrating Radar 

• Members expressed desire to elaborate on the GPR memo before presenting
it to the City Commission 

• City Clerk will bring the report back to Greenwood Cemetery Advisory board
for further review. 

B. Recommendation to the City Commission for Grave Release 
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• Members expressed concern about reaching the cemeteries financial goals if
more graves are released with the current price of $3,000 per grave.

• Members also noted the importance of making sure options were available to
persons interested in purchasing a grave.

• It was noted that there would need to be space reserved in the cemetery for
future tree planting and landscaping needs.

MOTION: by Stern, seconded by DeWeese: 

To recommend that the City Commission authorize the 14 plots available in 
Section C, Row 18-A for sale.  

VOTE: Yeas, 5 
Nays, 2 (Suter & Peterson) 
Recused, 0 

 V. NEW BUSINESS 

 None. 

VI. REPORTS
A. Members reviewed financial information provided by City Clerk. 

The portfolio’s ending fund balance on November 30, 2020, was $929,235, December 
data will be available for the February GCAB meeting due to the statement cycles of 
Fidelity and Vanguard. 

B. Members reviewed sales activity and burial activity provided by the Clerk and provided 
feedback on statistics that were important to track. 

VII. OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA
 There were no public comments. 

VIII. BOARD COMMENTS

Linda Peterson expressed the need to reevaluate the sale price of graves to meet 
financial goals.  

Pam DeWeese expressed the need to examine the current rules and regulations and 
how that information is distributed to cemetery visitors.  

Linda Buchanan expressed the need to plan and reserve space for future tree planting 
in the cemetery.  
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IX. ADJOURN

Ms. Buchanan noted that the next meeting will be February 5, 2021, at 10:00 AM 
virtually, and adjourned the meeting at 11:45 AM.  

Next Meeting: February 5, 2020, 10:00 AM (virtual). 
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GREENWOOD CEMETERY OVERVIEW 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



2 

GREENWOOD CEMETERY GRAVES STATUS – Lots B and C 

As of December 15, 2020, 187 grave plots are available in both B and C. No grave plots are 
available for sale to the public in any other section of the cemetery. 
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Detail, Section C 
and Section B West  

Number of available 
graves shown at bottom 
of rows 



2  January 25, 2021 

Nays,  None  
 

B. Resolution approving the warrant list, including Automated Clearing House payments, dated  
January 13, 2021, in the amount of $6,902,069.88. 

 
C. Resolution approving the warrant list, including Automated Clearing House payments, dated  

January 20, 2021, in the amount of $1,403,493.75.  
 
D. Resolution to set February 22, 2021 as the public hearing date for the Program Year 2021  

Community Development Block Grant Program.   
 

01-011-21 (Item A)  City Commission Minutes of January 11, 2021 
 

Commissioner Hoff noted a sentence was erroneously duplicated in the minutes. The sentence read 
“Commissioner Hoff complemented CP Dupuis’ letter to residents.” She said the sentence should 
remain on page five and should be struck from page ten. 
 
MOTION: Motion by Commissioner Hoff, seconded by Commissioner Sherman: 
To approve the City Commission meeting minutes of January 11, 2021. 
ROLL CALL VOTE: Ayes, Commissioner Hoff 
   Commissioner Sherman 
   Commissioner Host 

Commissioner Nickita 
Mayor Boutros 
Mayor Pro-Tem Longe  
Commissioner Baller 

 
 Nays, None  

 
VI. UNFINISHED BUSINESS 

01-012-21  Greenwood Cemetery Grave Release 
 
City Clerk Bingham reviewed the item.  
 
Commissioner Hoff spoke in favor of determining whether originally plotted but unused graves in 
sections D-M might be available for reclamation. She expressed concerns that the continued addition 
of graves to sections B and C was having a congestive effect on the historic nature of the sections 
and landscaping and beautification efforts.  
 
Commissioner Host concurred with Commissioner Hoff’s that the City should determine what graves 
might still be available in sections D-M and then proceed accordingly. 
 
MOTION: Motion by Commissioner Host, seconded by Mayor Pro Tem Longe: 
To authorize the release of 14 plots available in Section C, Row 18-A for sale in Greenwood Cemetery. 
Furthermore the City Commission directs the Greenwood Cemetery Advisory Board to evaluate the 
grave site pricing and return with recommended changes prior to any further release. 
Public Comment 
In reply to Andrew Haig, City Clerk Bingham confirmed that Greenwood Cemetery can accommodate 
up to three cremated remains in one grave plot and smaller numbers of cremated remains in smaller 
or more irregularly-shaped grave plots. 
ROLL CALL VOTE: Ayes, Commissioner Host 
   Mayor Pro-Tem Longe  
   Commissioner Hoff 
   Commissioner Sherman 

Commissioner Nickita 
Mayor Boutros 
Commissioner Baller 

 
 Nays, None  

 
01-013-21  Parking at The Pearl 
 
City Planner Cowan summarized the item. 
 



1 

MEMORANDUM 
City Clerk’s Office 

DATE: March 16, 2021 

TO: Thomas M. Markus, City Manager 

FROM: Alexandria Bingham, City Clerk 

SUBJECT: Grave Pricing for Greenwood Cemetery 

INTRODUCTION: 
• At the January 25, 2021 City Commission Meeting a resolution was passed by a 7-0 vote

for the suggested grave site release of the 14 graves in Section C, row 18-A. Within that
resolution the City Commission also charged the GCAB with the duty of evaluating the
current grave prices and providing the Commission with a recommendation before the
next release of graves.

• The Greenwood Cemetery Advisory Board has been highly motivated to evaluate and bring
this issue to the City Commission. Increasing grave prices would assist GCAB with their
financial goals for the Perpetual Care Fund, which would allow for the Historic Greenwood
Cemetery to make progress towards being able to cover the cost of standard
maintenance and operations with less of an impact on the tax payers of the community.

• GCAB spent significant time thinking about and discussing the matter at the meetings held
on February 5, 2021 and March 5, 2021.

BACKGROUND: 
• In July 2019 the Greenwood Cemetery Advisory Board evaluated grave prices and

recommended keeping the price per plot at the current rate of $3,000. At that price point
even if all remaining available graves are sold at the rate of $3000 per space, the
Greenwood Cemetery’s Perpetual Care Fund would not reach its financial goal.

• The GCAB took into consideration three different rates for the available plots and
considered the pros and cons of each rate. The rates were: $3000/space, $4000/space &
$5,000/space, based on the sale of 175 plots.

• At the February 5, 2021 meeting it was evident that the GCAB had many ideas about
grave pricing that needed to be organized. City Clerk Bingham then created homework
sheets for the board members to complete prior to the March meeting. This assignment
allowed for the creation of a combined summary on GCABs thoughts and
recommendations on grave pricing.

• At the March 5, 2021 meeting the GCAB examined the cumulative responses of their
homework and were able to solidify their recommendation for the commission.

• After weighing the pros and cons GCAB decided to support increasing the grave prices
to $4,000.

• Further GCAB considered when the increase should be effective. The consensus was for
the increase to be effective immediately. Board Member Schreiner offered the idea of
making a later effective date for the grave price, but the rest of the board supported the
increase effective immediately for the contributions to the Perpetual Care Fund.

7G
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• The idea of a later effective date for grave price increase, such as April 1, 2021, was also
supported in a later discussion with the City Clerk by Cheri Arcome of Creative
Collaborations, the Cemetery Management Contractor.

LEGAL REVIEW: 
• None

FISCAL IMPACT: 
• The Greenwood Cemetery Advisory Board is interested in the goal of achieving a perpetual

care fund balance of $2,000,000 so that the cemetery can be more self-sufficient when it 
comes to providing the funds for basic maintenance and care of the grounds. However 
the demand, and quality of product must also be taken into consideration as well as the 
price of plots at nearby/comparable cemeteries. Even with the most aggressive increase 
the Perpetual Care Fund may not reach its goal of $2M.  

*Based on the sale of 175 plots.
Unit Price Contributions Current Balance Projected Balance Goal Difference 
$3,000.00 $525,000.00  $922,431.25 $1,447,431.25  $2,000,000.00  ($552,568.75) 
$4,000.00 $700,000.00  $922,431.25 $1,622,431.25  $2,000,000.00  ($377,568.75) 
$5,000.00 $875,000.00  $922,431.25 $1,797,431.25  $2,000,000.00  ($202,568.75) 

PUBLIC COMMUNICATIONS: 
• GCAB virtual meeting notices & agendas have been posted regularly on the City’s website.

There haven’t been any members of the public attending or making public comment at 
the GCAB meetings.  

• Cheri Arcome of Creative Collaborations did communicate that a few more people have
been reaching out to her lately with concerns and to inquire about available grave spaces 
before the increase takes effect. Arcome also stated that another grave release will been 
needed in the very near future. The limited availability of graves has been a deterrent to 
some recent sales inquiries.     

SUMMARY 
• The GCAB has the greatest support towards the increase of Greenwood Cemetery grave

prices to $4000, but would like the Commissions thoughts on maintaining the price of 
$3000 or a more aggressive increase to $5000. The GCAB also wishes to gain insight on 
how important the perpetual care fund balance goal of $2M is to the Commission to help 
GCAB align their priorities.  

ATTACHMENTS: 
o GCAB DRAFT Minutes from March 5, 2021.
o March 5, 2021 GCAB Grave Price Agenda Packet Documents
o Excerpt from the 2021 Fee Schedule, City Clerk’s Office, Greenwood Cemetery

SUGGESTED RESOLUTION: 
• To increase the price of the plots in Greenwood Cemetery that accommodate one full

burial or up to 3 cremains from $3000 to $4000 effective immediately upon passage by 
the Commission, and for the new rate to be applicable to all currently released graves and 
future grave releases.  



 

 
  

Greenwood Cemetery Advisory Board 
Meeting Minutes  

Friday, March 5, 2021, 10 A.M. 
Virtual Meeting 

  
I.  CALL TO ORDER  

 
Linda Buchanan, Chair, called the meeting to order at 10:00 A.M.  
  

II.  ROLL CALL  
 
Present:  Chair Linda Buchanan (location: Birmingham, MI) 

Pam DeWeese (location: Birmingham, MI) 
Linda Peterson (joined 10:05 a.m.)(location: Birmingham, MI) 
Laura Schreiner (location: Birmingham, MI)  
George Stern (location: Birmingham, MI) 
Margaret Suter (location: Birmingham, MI) 
 

Absent: Joseph Vercellone 
Administration: City Clerk Alexandria Bingham; Museum Director Leslie Pielack  
Guests: None 
 

III. APPROVAL OF THE MINUTES 
 

A. Review of the Minutes of February 5, 2021 
 
MOTION: by DeWeese, seconded by Suter: 

 
To approve the minutes of February 5, 2021. 

 
VOTE: Yeas, 7 

Nays, 0 
 

IV.  UNFINISHED BUSINESS 
A. Grave Pricing Evaluation and Recommendation  
 
City Clerk Bingham reviewed the item. 
 
The GCAB concurred that City Clerk Bingham should submit the spreadsheet containing the GCAB’s 
comments and considerations to the City Commission as part of the grave pricing evaluation and 
recommendation agenda item. 
 
MOTION: by Shriner, seconded by Stern: 
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To recommend the Commission authorize changing the grave prices in Greenwood Cemetery to $4,000 
based on the supporting documentation which shall be included in the GCAB’s report to the 
Commission, and to present all pricing options to the Commission. 
 
VOTE:  Yeas, 6 

Nays, 0 
 

Some Board conversation ensued about when they would recommend the resolution go into effect. 
 
Chair Buchanan said increasing the price immediately upon approval by the Commission would allow 
the City to increase its contribution to the perpetual care fund.  
 
Ms. Shriner said she would recommend making the price increase effective 30 days after approval by 
the Commission in case there are sales being negotiated at the current price.  
 
The majority of the GCAB concurred with Chair Buchanan.  
 
MOTION: by Suter, seconded by Peterson: 

 
To include the condition that the price increase would be effective immediately upon passage by the 
Commission and applicable to all currently released graves and future grave releases. 
 
VOTE:  Yeas, 5 

Nays, 1 (Shriner) 
 
B. Review of Greenwood Cemetery Rules & Regulations 

 
V.  NEW BUSINESS 

None.  
 

VI.  REPORTS  
A. Financial Reports  
B. Cemetery Sales & Activity  
C. Clerk’s Office Update  
D. City Managers Report (January) 

 

VII.   OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA 
There were no public comments. 

VIII.   BOARD COMMENTS  
 
 
IX.  ADJOURN  

 
Ms. Buchanan adjourned the meeting at 11:42 AM.  

 
Next meeting: April 9, 2021 
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MEMORANDUM 
 

City Clerk’s Office 
 
DATE:   February 26, 2021 
 
TO:   Greenwood Cemetery Advisory Board 
 
FROM:  Alexandria Bingham, City Clerk 
 
SUBJECT: Grave Price Evaluation and Recommendation Memo 
 
 
INTRODUCTION:  

• At the January 25, 2021 City Commission Meeting a resolution was passed by a 7-0 vote 
for the suggested grave site release of the 14 graves in Section C, row 18-A. Within that 
resolution the City Commission also charged the GCAB with the duty of evaluating the 
current grave prices and providing the Commission with a recommendation before the 
next release of graves. 

• GCAB is highly motivated to evaluate and bring this issue to the City Commission due to 
the financial goals for the Perpetual Care Fund which would allow for the Historic 
Greenwood Cemetery to make progress towards being able cover the cost of standard 
maintenance and operations with less of an impact on the tax payers of the community.  
 

BACKGROUND: 
• In July 2019 the Greenwood Cemetery Advisory Board evaluated grave prices and 

recommended to keep the price per plot at the current rate of $3,000. If all remaining 
available graves are sold at the rate of $3000 pre space the Greenwood Cemetery’s 
Perpetual Care Fund would not reach its financial goal.  

 
LEGAL REVIEW 

• Not yet obtained. 
• The Greenwood Cemetery Operational Procedures and Regulations will be adjusted in 

accordance with any decision made by the Commission.   
 
FISCAL IMPACT 

• The Greenwood Cemetery Advisory Board is interested in the goal of achieving a perpetual 
care fund balance of $2,000,000 so that the cemetery can be more self-sufficient when it 
comes to providing the funds for basic maintenance and care of the grounds. However 
the demand, and quality of product must also be taken into consideration as well as the 
price of plots at nearby/comparable cemeteries.  

 
*Based on the sale of 175 plots.  
Unit Price Contributions Current Balance Projected Balance Goal Difference 
$3,000.00 $525,000.00  $922,431.25  $1,447,431.25  $2,000,000.00   $552,568.75  
$4,000.00 $700,000.00  $922,431.25  $1,622,431.25  $2,000,000.00   $377,568.75  
$5,000.00 $875,000.00  $922,431.25  $1,797,431.25  $2,000,000.00   $202,568.75  
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PROCESS 

• The City Clerk’s office will provide information to GCAB to consider.  
• GCAB will weigh the pros and cons of the proposed increases, how a change may affect 

the market and make a decision in the best interest of the Cemetery, City & its 
constituents.   

• GCAB will finalize their recommendation for the City Commission to review. 
 
ATTACHMENTS:   

• GCAB Members cumulative responses on homework assigned from the February meeting. 
• Current Grave Purchase Comparison 
• August 2019 Grave Price Report 
• August 16, 2019 GCAB Minutes 
• CRAINS October 2020 article on Cremation becoming the “norm” 

 
SUGGESTED RESOLUTION: 
To direct the City Clerk to finalize a report with the recommendations of the Greenwood Cemetery 
Advisory Board on grave pricing to the Commission for a final decision on current grave prices for 
the Historic Greenwood Cemetery.  
 
 
DRAFT RESOLUTION TO THE COMMISSION: 
To recommend that the City Commission: 

A. Resolution to retain the current grave prices at $3,000 per grave 
OR 

B. Resolution to increase the purchase price to $4,000 per grave 
OR 

C. Resolution to increase the purchase price to $5,000 per grave 
 
 
 



Cemetery Grave Pricing Evaluation – GCAB Homework - Complete Collaboration of GCAB Members 
*REMEMBER NOT TO SHARE YOUR THOUGHTS WITH ANYONE UNTIL THE NEXT PUBLIC GCAB MEETING* 
*Return your thoughts to Alex only at your earliest convenience 
*Data calculated by the sale of 175 plots 

Option Price per unit Contributions to Perpetual 
Care Fund 

Projected Balance of Perp 
Care Fund (without 
calculating interest) 

Difference from the 2M 
goal 

A $3000 $525,000 $1,447,431 $552,569 
B $4000 $700,000 $1,622,431 $377,569 
C $5000 $875,000 $1,797,431 $202,568 
Option A Option B Option C 
Potential Positive Impacts 

• Competitive with area plots 
• Lower cost will help drive quantity of 

sales  
• Given 
• Status Quo  
• No change 
• It is in keeping with local cemetery 

pricing, particularly with the restrictions 
(both the marker restrictions and the 
resale restrictions) are considered. 

• Price can still be adjusted upward. 
• Highly Affordable 
• A would keep graves most accessible to 

more people  
 

Potential Positive Impacts 
• Slightly higher than comparable plots in 

the area, but not unreasonable 
• Higher cost reflects exclusivity of 

cemetery  
• Helps better build our Perpetual Care 

Fund 
• Higher % of funds toward self-

sustainability = higher % of interest 
=greater % of expenses the cemetery 
can pay  

• Not big difference produce high funds 
• This gets the contributions into the 

Perpetual Care Fund closer to the mark, 
but still somewhat in alignment with 
local pricing. 

• Price can still be adjusted upward. 
• Very affordable 
• Fewer years needed to reach self-

sustainability for the cemetery 
• Less need to push sales to reach goals 
• Allows for potential plot availability for 

future residents 
• B strikes a balance between raising 

additional funds and making the graves 
accessible.  It keeps us more in line 
with other cemeteries. 

• The amount may be increased in the 
future. 

Potential Positive Impacts 
• Greatest impact of raising perpetual 

care funds 
• Higher % of funds toward self-

sustainability=higher% In interest 
earned yields greater % of expenses 
the cemetery can pay 

• Closer to funds  
• Gets more from each sale into the 

Perpetual Care Fund. 
• We wouldn’t have to reconsider the 

price for a longer time. 
• Slightly expensive compared to other 

cemeteries in the area, but far less than 
the prices that were paid during the 
years of private sales of plots 

• Reach our sustainability goal very 
quickly 

• Less need to push sales to reach goals 
• Fewer sales can cut overhead expenses 

for sales person 
• Allows for potential plot availability for 

future residents 
• C brings us closest to our two million 

dollar goal. 
• It would be the fee for the foreseeable 

future since it is already somewhat out 
of line with other cemeteries.   

Potential Negative Impacts  
• Limits our ability to increase Perpetual 

Care Funds 
• May sell more plots for ultimately least 

net profit 
• Diminishes the exclusivity of cemetery; 

given the history, charm and 
importance to the city, shouldn’t it be 
harder to acquire a plot? 

• Less money in endowment fund =less 
interest=less % cemetery can 
contribute to expenses 

• Less money in endowment fund = less 
interest=less % the cemetery can 
contribute to expenses  

• No gain in funds 
• Depending on market conditions and 

demands, we may have to review both 
the price and release of grave sites 
more frequently. 

• We may need to look to other options 
to fund the Perpetual Care Fund or 
never have the Greenwood Cemetery 
become fully self sufficient (even with 
the 2mil funding, we don’t have a 
guarantee that the fund will always be 
self sufficient/there not be partial 
reliance on General funds to support 
the Cemetery 

• Many years to reach goal incurring long 
term salary expenses for sales person 
or 

• Must sell all remaining plots quickly to 
reach the goal for self-sustainability in a 
timely fashion leaving nothing left for 
future Birminghamites 

• Quick sales mentality could incur 
expenses such as fees for advertising 
outside of the local area 

• A would not increase the accumulation 
of funds necessary to reach the $2 
million goal. 

 

Potential Negative Impacts  
• Still short of allowing us to generate 

maximum Perpetual Care Funds 
•  Increased price may deter some from 

buying plots in Greenwood 
• Rise in price of $1000 but if potential 

customers can pay $3000 a $1000 
increase is not unreasonable 

• $1000 difference  
• Depending on market conditions and 

demands, we may have to review both 
the price and release of grave sites 
more frequently. 

• Several years to reach goals 
• B, obviously, will not raise as much 

money as C but more than A. 
 

Potential Negative Impacts 
• Price would be highest in the area 
• Far fewer sales will likely occur at the 

price point  
• Rise in price of $2000 
• Too high  
• Sales may slow down 
• For the services offered, this may be a 

bad PR move for Birmingham. 
• If sales really slow down, it is 

harder/bad PR to lower the price in the 
near future. 

• Fewer sales 
• C is at the high end of the local market.  

The price makes the graves less 
accessible and could reduce demand 
when we are dependent on sales to 
reach our fund goal. 

•  
 

 



Which option are you in favor of and why? 

 

Greatest support to $3000 

A-$3000 as it is more in keeping with the current local market for the product offered.  This could be used as a 
favorable PR move if we choose to try to have an article written about the cemetery and include the pricing; a 
significant price increase would more likely than not be seen as bad PR and would probably get press even if 
we didn’t want it.  Again, this does not restrict a price change in the future.  Also, we can look at other ways 
to add to the Perpetual Care Fund.  Remember, the 2million is a goal – there is no surety that even if that 
mark is reached the income from the Fund will result in the cemetery always being self-sufficient. 

With regard to price, I am comfortable at the current level, but I could move up to $4,000 if that was the 
general consensus. 

Greatest Support to $4000 

Given the location of the cemetery, the historical importance to the city, the charm of the surroundings, and 
competitive analysis of similar cemeteries in the area, Greenwood should increase plot costs to $4,000. The 
amount underscores the exclusivity of the cemetery without drastically deterring sales and will allow us to get 
closer to the Perpetual Care Funds desired. 

 

$4000-B Raise in price of $1000 but not an unreasonable price hike. Commission has already raised full burial 
fees from $1200-$1400. Rising prices (inflation) is a day to day reality. Also many families at Greenwood have 
spent $4000-$5000 on monuments alone, not including the previously purchased grave site.  

$4000-B Fair 

Having said all of that, Option “B” sale price $4,000 will probably continue to encourage sales and get us to 
the $2M goal.  That is the price I’m in favor of and anticipate that the finance department will invest 
appropriately so we can quickly meet the goal they’ve set. 

Greatest Support for $5000 

I propose that the $5,000 sale price is what Birmingham needs to charge given the recent “accurate” number 
of plots available and the perpetual fund goal that was given the cemetery Board by the Finance Dept.  Also, 
$5,000 was the minimum sale price offered by the private sale sellers. 

 



Local Cemetery Comparisons: 
 

Information collected 1/29/2021 

 
Cemetery Name 

Price Per 
Grave 

Clusters of 2-4 
graves next to each 

other 

Cremation or 
Casket 

 
Monument 

Oakview- Royal Oak $2,995 - $3,495 Yes they have clusters 
of 2-4 

Maximum of 1 
casket and 2 
cremations 

Need 2 graves for a monument. Flat 
monument is no extra charge but 
upright monument is an additional 
$500 per grave due to easement 

St Hugo of the Hills 
Columbarium 

Bloomfield Hills 

$4,000 - 1 urn 
 

$5,000 - 2 urn 
“companion” 

niche 

n/a - no gravesites, 
ground burials or 

caskets. 
Multiple adjacent niches 

available 

Cremations only  None. Cremains are housed in a 
series of niches built into stone walls 

along connected pathways. Each 
niche is 11”x11”x17” deep and can 
hold 1 or 2 urns. Name and years of 
birth and death in bronze letters on 

niche front. 

Holy Sepluchre $1,995 - $5,000 
depending on the 

section 

Yes the have clusters of 
2, 4 & 6 

Maximum of 1 
casket and 5 

cremations in one 
grave 

Monuments can be upright or flat. 
Have to have a minimum of 2 graves 

for monument 

Roseland Park 
Cemetery 
Berkley 

$2,295 - $3.795 Yes - anything from 2-6 Maximum1 casket 
+ 1 cremation per 

gravesite 

Flat or upright monuments depending 
on the section. Upright monument 
requires at least two gravesites. 
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MEMORANDUM 
 

City Clerk’s Office 
DATE:   August 9, 2019 
TO:   Greenwood Cemetery Advisory Board 
FROM: J. Cherilynn Mynsberge, City Clerk 
SUBJECT: Recommendation to City Commission on Cemetery Plot Pricing 

 
 

On July 8, 2019, the City Commission considered the GCAB’s recommendation to release 60 
additional cemetery plots for sale.  The Commission took no action on the recommendation. 
Following discussion the Commission asked that the GCAB study the market price of cemetery 
plots and make a recommendation on what the price of Greenwood Cemetery plots should 
be.  
 
Additionally, the Commission asked that the GCAB evaluate and make a recommendation on 
whether or not additional plots in Sections B & C should be sold. 
 
On the issue of market price, the Assistant to the City Manager, James Gallagher conducted 
a survey of cemeteries in Oakland County and presented his findings in the attached data 
worksheet and graph. This data should assist you in evaluating the current market price for 
cemetery plots. 
 
Also attached is an excerpt from the minutes of the July 8, 2019 City Commission meeting 
detailing the Commission’s discussion. 
 
 
 



Name Address City Ownership Telephone # Contact Person 
Dimensions 

(acreage) 
Historic 

Designation(s)
How Many Plots Total How Many Spots Left Sold Price Variable Price Per Plot

How Many 
Cremitaory 

Remains 1 Plot
Mngt Services Sales Staff Status

White Chapel 
Memorial Park 621 W. Long Lake Rd Troy Private 248-362-7693

Steve (Supt.) - left 
v/m 200 acres  N/A 

Didn't 
Respond

Oakview 1032 N. Main Royal Oak Private 248-541-0139

Ashley (Sales Mngr.)

94 acres No
59,000 people currently 
burried 10 acres Not Public Info Range  $              2,595 

4 human remains 
in 1 plot 
(Requires 2,3,4 
rights of 
internments to be 
purchased) allow 
benches above 
ground to add 4 
people in bench Internally Internally Open

Acacia Park 31300 Southfield Rd Beverly Hills Private 248-646-4228

Sales Mngr. out had 
a heart attack, spoke 

with Betty  N/A 
Didn't 
Respond

Roseland Park 29001 N. Woodward Berkley Private 248-541-1154

(Ikera?) Contact out 
of office until Aug. 1

135 Yes  N/A 
Didn't 
Respond

Franklin (Noah Hill) Franklin Private 248-200-9493

Steve Bancroft 
(Cemetary Dir.) cell: 

313-570-1811

7 Yes 6,000 about 800 N/A Noah Hill  $              2,500 
3 remains per 
plot

Yes - Huron 
Cemetary 
Maitenance 
(sexton) all 
burials done by 
them

Steve (not 
looking for 
more work) Open

Franklin (Traditional 
Area) Franklin Private 248-200-9494

Steve Bancroft 
(Cemetary Dir.) cell: 

313-570-1812 N/A
Traditional 
Section  $              3,500 Open

Clover Hill Park 
(Member) 2425 E. Fourteen Mile Birmingham Private 248-723-8884

Vickie Straitz

60-65 No                                         26,000 6,500 5,000 Member  $              2,500 

1 invid. Remains 
only in 
designated 
creamtion area

internment 
charge $4,000 
(lowering, tent, 
flowers in 
perpetuity, etc)

executive sales 
director 
handles all 
sales Open

Clover Hill Park (Non-
Member) 2426 E. Fourteen Mile Birmingham Private Non-Member  $              3,000 Open

Royal Oak Cemetary Royal Oak Public 248-246-3300

Deann Morris 
(DPS/Recreation 

Clerk) N/A No N/A N/A N/A No Policy In House In House
Didn't 
Respond

Ottawa Park 6180 Dixie Hwy Pontiac Public 248-623-7705
Melissa 

60-80 No N/A
Didn't 
Respond

Oak Hill 216 University Dr Pontiac Public 248-623-7705
Melissa 

~ 200 Yes N/A
Didn't 
Respond

Southfield 
Civic Center Dr. 
between Lasher/ Berg Southfield Public 248-796-4630

John Thompson/ 
Kevin Frantz

10 Yes 1,000 300 N/A  $                 960 No Policy In House In House Open

Highland (Resident) Highland Twp Public 248-887-6700

Mike Willenburg

13.35 No 6600 337 1,937 Resident  $                 500 

up to 4 for 
cremationed 
remains per plot 
or 1 burrial and 3 
remains on top Mike Willenburg

Mike 
Willenburg Open

Highland (Non-
Resident) Highland Twp Public Non-Resident  $              1,000 Open



West Highland 
(Resident) Highland Twp Public 248-887-6700

Mike Willenburg 
(Sexton) Tammy 

(Clerk)

3.75 Yes 2750 (1234) 297 1,219 Resident  $                 500 

up to 4 for 
cremationed 
remains per plot 
or 1 burrial and 3 
remains on top Mike Willenburg

Mike 
Willenburg Open

West Highland (Non-
Resident) Highland Twp Public Non-Resident  $              1,050 Open

Crescent Hills 
(Resident)

Waterford 
Twp Public 248-618-7437

Mary

10.67 No                                           2,964                                          1,364                       1,600 Resident  $                 500 

1 traditional 
burial with 1 
additional 
"cremains" Internal Staff Internal Staff Open

Crescent Hills (Non-
Resident)

Waterford 
Twp Public Non-Resident  $              1,050 Open

Waterford (Resident)
Waterford 
Twp Public 248-618-7437

Mary

2.37 In Process                                               945                                                26                          919 Resident  $                 500 

1 traditional 
burial with 1 
additional 
"cremains" Internal Staff Internal Staff Open

Waterford (Resident)
Waterford 
Twp Public Non-Resident  $              1,050 Open

Drayton Plains 
(Resident)

Waterford 
Twp Public 248-618-7437

Mary

4.98 In Process                                           1,921                                             673                       1,248 Resident  $                 500 

1 traditional 
burial with 1 
additional 
"cremains" Internal Staff Internal Staff Open

Drayton Plains (Non-
Resident)

Waterford 
Twp Public Non-Resident  $              1,050 Open

Van Hoosen Jones - 
Stoney Creek 
(Resident) Tienken & Sheldon

Rochester 
Hills Public 248-652-4713

Calvin Leach (Sexton) 
Laura Douglas 
(Records Clerk)

16.8 No 12,237 7,618 4,619 Resident  $                 750 

Traditional burial 
section: 4 
cremains per 
space  Traditional 
burial section w/ 
traditional burial: 
2 cremains on top

Calvin Leach 
(internal staff) Calvin Leach Open

Van Hoosen Jones - 
Stoney Creek (Non-
Resident) Tienken & Sheldon

Rochester 
Hills Public Non-Resident  $              1,100 Open

Oakwood (Resident) Farmington Public 248-474-5500
Jen/ Chuck Shute 

(Dps) 6.7 No 850 No Plots Left only crypts 7 crypts Resident  $              5,000 N/A DPW Clerks Closed
Oakwood (Non-
Resident) Farmington Public No Plots Left only crypts Non-Resident  $              9,000 Closed
Novi 25755 Novi Rd Novi Public 248-735-5611 Jeff Muck 2.4 No 948 No Plots Left 0  $                    -   N/A N/A N/A Closed
Knapp 43005 Nine Mile Rd Novi Public 248-735-5611 Jeff Muck 0.5 No 87 No Plots Left 0  $                    -   N/A N/A N/A Closed

North Farmington Farmington Private 248-887-6700
Mike Willenburg

 $                 800 

1 grave plus 2 
cremains or 3 
cremains Mike Willenburg

Mike 
Willenburg Open

Mount Avon (Flush 
Marker Area Space) Rochester Public 248-651-90610

Jessica Wawrzynski
Yes

Flush Marker Area 
Space  $              1,000 Open

Mount Avon 
(Monument Area 
Space) Rochester Public

Monument Area 
Space  $              2,000 Open



Row Labels Sum of Price Per Plot
Private

Open
Franklin (Traditional Area) 3,500$                                
Clover Hill Park (Non-Member) 3,000$                                
Oakview 2,595$                                
Franklin (Noah Hill) 2,500$                                
Clover Hill Park (Member) 2,500$                                
North Farmington 800$                                   

Public
Open

Mount Avon (Monument Area Space) 2,000$                                
Waterford (Resident) 1,550$                                
Van Hoosen Jones - Stoney Creek (Non-Resident) 1,100$                                
West Highland (Non-Resident) 1,050$                                
Drayton Plains (Non-Resident) 1,050$                                
Crescent Hills (Non-Resident) 1,050$                                
Highland (Non-Resident) 1,000$                                
Mount Avon (Flush Marker Area Space) 1,000$                                
Southfield 960$                                   
Van Hoosen Jones - Stoney Creek (Resident) 750$                                   
Crescent Hills (Resident) 500$                                   
Drayton Plains (Resident) 500$                                   
Highland (Resident) 500$                                   
West Highland (Resident) 500$                                   

Grand Total 28,405$                             

$3,500 

$3,000 
$2,595 $2,500 $2,500 

$800 

$2,000 

$1,550 

$1,100 $1,050 $1,050 $1,050 $1,000 $1,000 $960 
$750 

$500 $500 $500 $500 
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GREENWOOD CEMETERY ADVISORY BOARD  

MEETING MINUTES 
FRIDAY, AUGUST 16, 2019 AT 8:30 AM 

MUNICIPAL BUILDING, ROOM 205, 151 MARTIN  
 
I. CALL TO ORDER 

Chairperson Gehringer called the meeting to order at 8:30 a.m. 
 

II. ROLL CALL 
Present:  Linda Buchanan, Vice Chairwoman 

Darlene Gehringer, Chairwoman 
Linda Peterson 
Laura Schreiner  

   Margaret Suter 
Absent:  Kevin Desmond 
   George Stern  
Administration:  Administrative Transcriptionist, Verna Chapman and James Gallagher, Asst. 

to the City Manager 
 

III.      APPROVAL OF MINUTES 
A. Approval of meeting minutes of June 7, 2019 
 
MOTION: Motion by Margaret Suter, seconded by Linda Buchanan: 
To approve the minutes of June 7, 2019 as corrected: 

● Page 3, Ms. Schreiner’s comment was amended. 
● Page 3, Amended to include Ms. Genringer’s comment. 
● Page 5, Amended to replace the word mom with mother. 
● Page 7, Corrected by removing end parenthesis. 
● Page 7, Corrected by removing a duplicate “nay”. 
● Page 8, Amended to replace Advisor Schreiner with Mrs. Schreiner. 

 
 VOTE:  Ayes, 5 
  Nays,  0 
  Absent, 2 
 
IV. NEW BUSINESS 

A. Election of Chairperson 
Chairperson Gehringer opened the floor to nominations for Chairperson. 
Nominated by Margaret Suter, seconded by Laura Schreiner 
To elect Darlene Gehringer chairperson of Greenwood Cemetery Advisory Board for one one-year 
term. 

 
VOTE:  Ayes,    5 
  Nays,    0 
 Absent,   2 
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B. Election of Vice Chairperson 
Chairperson Gehringer opened the floor to nominations for Vice Chairperson. 
Nominated by Margeret Suter, and seconded by Linda Peterson 
To elect Linda Buchanan as Vice Chairman of the Greenwood Cemetery Advisory Board for one 
one-year term. 
 
 VOTE:  Ayes,    5 

  Nays,    0 
 Absent,   2 

 
Ms. Peterson asked if there is a rule that governs attendance of board members; if so, how is it 
applied. 
 
Ms. Gehringer referred the question to City Clerk Mynsberge (in absentia) who tracks the 
attendance of board members. 
 
C. Approval of Request for Proposals (RFP) for Ground Penetrating Radar of 

Greenwood Cemetery. 
Assistant to the City Manager Gallagher presented this item. 
 
Chairperson Gehringer asked if the liability insurance of $1,000,000.00, professional liability, and 
pollution liability of $1,000,000.00, and owners/contractors protective liability of $3,000,000.00 
per occurrence was excessive. 
 
Margaret Suter expressed that it is probably standard language to meet the City’s requirements 
and advised the board to accept the limits outlined in the RFP.  She went on to say that the board 
should only want to consider good solid companies that are not affected by the RFP requirements. 
 
Laura Schreiner agreed with Ms. Suter and asked for a response from the City. 
 
Assistant City Manager Gallagher stated that the language used was boilerplate language 
approved by the City’s legal department to be used with any request for proposal. He further 
stated that pollution control and professional liability insurance limits could change depending on 
the type of service that would be provided.  Mr. Gallagher agreed to verify the proposed limits. 
 
Chairperson Gehringer referred to the City Clerk to review the limits and determine if adjustments 
should be made.  She expressed that she does not want the bid to fail because insurance limits 
were a factor. 
 
Linda Buchanan asked how long would the RFP stay out for bid.   
 
Margaret Suter noted that there were no dates on any of the documents presented in the 
proposed request for approval. 
 
Chairman Gehringer suggested that a 30-day period be used for bid submittals. 
 
Laura Schreiner asked what the board did the last time it had an RFP out for bid.  She also 
reminded everyone that time must be allowed for the selection to go through this board, the 



 

3  August 16, 2019 
 

planning board, and the city commission.  She also suggested a “no later than” date be set to 
allow for the project award and commencement by the spring thaw of 2020.  
 
Linda Buchanan and Chairperson Gehringer thought that previous request for proposals had been 
out for bid for 30 days.  However, Ms. Buchanan felt that that the date for contract execution 
should be expressed as “TBD”, because of the variables involved. 
 
The board agreed with the chairperson by consensus that: 

● Contract execution would be 14 days after contractor selection.  
● Project commencement would be scheduled for April 2020.  
● Project completion would be set for May 2020.  

 
MOTION: Motion by Ms. Suter, seconded by Ms. Peterson 
To recommend approval of the Request for Proposal for the Ground Penetrating Radar of 
Greenwood Cemetery as revised. 
 

VOTE:  Ayes,    5 
  Nays,    0 
 Absent,   2 

 
D. Evaluation and Recommendation to City Commission: 

1. Market Pricing for Cemetery Plots 
Assistant to the City Manager Gallagher presented this item.  

a. Laura Schreiner asked if there was feedback from Ms. Arcome as to whether or not 
potential purchasers chose not to buy at Greenwood when price was a factor. 

b. There was no data available to support any input from Ms. Arcome. 
c. Based on the data presented comparing regional cemetery pricing, the board 

concluded that the current pricing at Greenwood was fair and reasonable. 
 

MOTION: Motion by Ms. Schreiner, seconded by Vice Chairperson Buchanan 
To recommend, based on the data presented, that the City Commission keep pricing for 
cemetery plots at $3,000.00 per plot. 

 
VOTE:  Ayes,    5 
  Nays,    0 
 Absent,   2 

 
2. Future of Sales in Sections B and C 
Linda Buchanan gave a brief overview of what occurred at the City Commission meeting of 
July 08, 2019.  Margaret Suter, Laura Schreiner, and George Stern also attended. 

● Prior to this meeting, the GCAB recommended selling 60 plots in Sections B and C, 
stopping at 300, conducting a reanalysis of sales at 270. 

● There was hesitation from the Commission with respect to selling in Section B. 
● Ms. Buchanan was in favor of revisiting the analysis and maybe only releasing plots in 

Section C.  She also felt that the situation could be re-evaluated at any time and more 
plots could be released for sale at a later date. 

● The GCAB recommended that the City Commission be prudent in making sure there 
are plots available for future purchases. 
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● Ms. Shreiner reminded the board that this decision had to go through the GCAB cycle 
and the City Commission. 

● Ms. Suter expressed that if the cemetery fills up, Section B may be revisited.  The 
focus should be on Section C and the other remaining sections. 

● Commissioner Hoff commented there were 57 plots in other sections of the cemetery 
that should be sold before selling in Section B and C.  No one could affirm that number. 

● Section A was designated pure historical and there are no plots available for sale. 
● There are many Birmingham pioneers in Section B, suggesting it is historical as well. 
● Approximately, 206 plots have been sold in Section B. 
● It was noted that overall sales have slowed down to a normal pace at this time. 

  
 MOTION: Motion by Vice Chairman Buchanan, seconded by Ms. Peterson 

To recommend for the City Commission approval that sales in Section B be suspended 
and 30 plots in Section C be released for sale. 
 
VOTE:  Ayes,    5 
  Nays,    0 
 Absent,   2 

 
V. UNFINISHED BUSINESS 
Items under Unfinished Business will be presented as a status update to the Board and may not 
require action at this time. 

A. Finalization of Master Plan/Historical Collaboration Priority List 
Chairperson Gehringer presented a list of Master Plan/Collaborative Preservation Projects from 
the City Commission and the Greenwood Cemetery Advisory Board prioritized the list as follows: 

1. Ground Penetrating Radar Services (in process) 
2. Potter Field (in progress) 
3. Digitizing and Mapping Cemetery Records (in process) 
4. Match Cemetery Records with Headstones 
5. Historic Headstone Inventory 
6. Update Greenwood  
7. Alternate Sources of Revenue 
8. Review Contract with Elmwood 
9. Long-term financial status 
10. Maintenance and Landscaping 

 
MOTION:  Motion by Ms. Suter, seconded by Ms. Peterson: 
To recommend the removal of Columbaria from the Finalization of Master Plan/Historical 
Collaboration Priority List. 

 
VOTE:  Ayes,    5 

  Nays,    0 
  Absent,   2 
 

MOTION:  Motion by Vice Chair Buchanan, seconded Ms. Peterson 
To recommend the Finalized Master Plan/Historical Collaboration Priority List as revised. 
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VOTE:  Ayes,    5 
  Nays,    0 
  Absent,   2 

 
VI. FINANCIAL REPORT   

 
VII. OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA 

 
VIII. BOARD COMMENTS 

● Ms. Buchanan noted that at the July 8, 2019 City Commission meeting, the commission 
had information that the Greenwood Cemetery Advisory Board did not have.   

● Ms. Suter would like to see the GCAB copied on all information that the City Commission 
receives regarding the Cemetery. 

 
IX. ADJOURN 

The meeting adjourned at 10:46 a.m. 
 
NEXT MEETING:  OCTOBER 4, 2019   
 
 
____________________________________                                                             
Cheryl Arft, Acting City Clerk/vc 
 
Greenwood Cemetery Advisory Board: 
The powers and duties of the Greenwood Cemetery Advisory Board is to provide the following 
recommendations to the City Commission:    

1. Modifications:   As to modifications of the rules and regulations governing Greenwood Cemetery. 
2. Capital Improvements:   As to what capital improvements should be made to the cemetery. 
3. Future Demands:   As to how to respond to future demands for cemetery services. 

Section 34-30 (g) of the Birmingham City Code 
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Cemeteries plot their future as cremation becomes the norm
KIRK PINHO .  �

Mt. Elliott Cemeteries

Mt. Olivet Cemetery is Detroit’s largest, built in 1888 on over 300 acres.

If you die in the next 20 years, the chances are good that you're going to be cremated.

Data from the National Funeral Home Association says that by 2040 in Michigan, 83.6 percent of
the people who die will be cremated, compared to 47.3 percent in 2010. And according to the
NFHA, the median cost for a cremation funeral with an urn is $6,645, compared to $9,135 for a
funeral with a burial, including the cost of the casket and the burial vault.

That's causing cemeteries and funeral homes to search for new revenue streams.

"It does affect cash flow," said Bert Edquist of Mission Hills Memorial Gardens in Niles in southwest
Michigan. "But also it gives you the opportunity to make more burials because you're using smaller
spaces for the cremation burials. Your land is producing more income, but you're not getting that
income as quickly as you did before. Basically it's going to make the cemeteries last longer."

Much of the equation comes down to simple real estate. According to Lawrence Sloane, who is
director of Elmwood Cemetery in Detroit and runs Albany, N.Y.-based L. F. Sloane Consulting
Group Inc., the average plot for an urn burial is 4 to 6 square feet, whereas a plot for a casket is 24
to 40 square feet. And in general, the smaller the plot, the lower the cost.

Kirk Pinho/Crain's Detroit Business

Elmwood Cemetery is the oldest continuously operating, nondenominational cemetery in Detroit.

In addition, an accepted industry standard is that only about 25 percent of cremated remains end
up in cemeteries at all, with the rest kept on mantles or scattered at favorite and sentimental spots
as just some examples, Sloane said.

Translation: Even less revenue for cemeteries.
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"Cemeteries have to work to present themselves as relevant places to remember your loved ones,"
Sloane said of the impending cremation surge, which has been caused by a host of factors.

Among them: environmental concerns with things like embalming and other factors; more
geographically diverse families; greater religious acceptance of the practice, as well as a general
shift away from organized religion overall; and economics.

"Can that (cremation trend) change? Sure," said Leonard Turowski, a fourth-generation funeral
home owner with operations in Livonia and Canton Township. "Forever and ever, it was always
strictly burials and then all of a sudden cremation came in and maybe it can change going forward.
It is especially challenging for cemetery owners."

Kirk Pinho/Crain's Detroit Business

Mt. Elliott Cemetery in Detroit was consecrated in 1841 — just four years after Michigan became the 26th state.

To make up the revenue lost from the more expensive casket burials and selling larger plots of land
for them, cemeteries have had to get creative, said Michael Chilcote, general manager and COO of
the nonprofit Mt. Elliott Cemeteries, which oversees the Mt. Elliott and Mt. Olivet cemeteries in
Detroit as well as Resurrection Cemetery in Clinton Township, All Saints Cemetery and The
Preserve at All Saints in Waterford Township and Guardian Angel Cemetery in Rochester.

That includes things like cremation gardens, cremation niches, small buildings for up to 20 sets of
cremated remains, cremation benches and other such memorials. All those help make up for lost
burial plot revenue.

"There are a lot of different ways you can accommodate a cremation space," Chilcote said. "Really
the cremation trend has opened up a lot of innovation — the only thing is getting information to the
public about what their options are."

Mt. Elliott Cemeteries

Mt. Olivet cremation garden

Not only is that revenue helpful in the short term, but it also provides a lasting benefit.

David Harns, interim communications director for the Michigan Department of Licensing and
Regulatory Affairs, said there are just over 200 cemeteries — 105 greater than 10 acres and 96
under 10 acres — that are required to have so-called perpetual care funds, which are trusts that
ensure the upkeep of the cemetery property after the last burial plots are sold.

Under Public Act 251 of 1968, 15 percent of burial, entombment and columbarium rights sold are
deposited into the cemetery's perpetual care fund; only interest and dividends from those funds can
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be used and they are set up for the long-term care of the property.

But Sloane says the funds overall are not well-funded enough.

"That was not adequate and there are very few cemeteries in Michigan that are properly funded,"
he said. "Seven hundred have already been given back to municipalities. Very few were actually
built by cities; they just went bankrupt and the cities took them over."

Larry Michael, vice president of Midwest operations for Houston-based Park Lawn Corp., which
owns and manages 28 cemeteries in Michigan, said the cremation increase has been felt in those
funds.

"States have these because at some point, when there is no more revenue coming in because
there is nothing left to sell, there is this fund," Michael said. "With cremation rates growing, that has
impacted it. But every internment right has a percentage, a cremation has a percentage that goes
into a perpetual care fund. So some cemeteries, the funds may have actually increased, depending
on the product they've been selling."

According to the Michigan Department of Community Health, pre-COVID-19, the state averaged
8,201 deaths per month between January 2019 and February 2020, although that figure during the
pandemic has increased to an average of 8,924 per month, with a high of 13,049 deaths in April
and 5,399 reported in September.

And Chilcote said it's unlikely that new, sprawling cemeteries — akin to the 300-acre Resurrection
Cemetery in Clinton Township — will be developed regularly in the future given the cremation trend.
Some of the newer ones are Glen Eden East, developed in 2004 along 26 Mile Road in Macomb
Township; the federal Great Lakes National Cemetery in Holly, established in 2005; and Guardian
Angel Cemetery in Rochester, developed in 2003 by Mt. Elliott Cemetery Association.

"Those days of 300-acre cemeteries are done," he said.

Inline Play

Source URL: https://www.crainsdetroit.com/real-estate/cemeteries-plot-their-future-cremation-becomes-norm



CITY CLERK'S OFFICE
 EXISTING 

FEE 

FEE SCHEDULE

  
  

50.00$       

 $       50.00 
 $       25.00 

 50.00$       
  

 $       50.00 
 $       50.00 

  
 $  3,000.00 
 $     750.00 

2,000.00
1,000.00
150.00$     

Cremation 750.00$     
Full Burial 1,400.00$  

 
 $     125.00 

 

 
 

400.00$     

50.00$       
50.00$       

 75.00$       
 $     300.00 
 $     500.00 

 100.00$     
  

50+ Rooms
Initial Merchants:  (All types including transfers)
Kennels (See Animals)

Day Care (See Child Care Facilities)

Horse Drawn Carriages (122-71)
Company, annual fee
Carriage, each vehicle annual fee
Insurance:  Standard insurance requirement, with coverage to include
premises liability; personal injury liability; products liability; and horse
or horses liability. (122-75)

Hotels/Motels  annual fee
1-50 Rooms

regular working hours.

Marker or monument resets:
Foundation installation charge as per above schedule, plus an hourly
charge for removal of old foundation

Weekend, holiday, and overtime interments.  This fee
in addition to the normal interment fee charged during 

Fumigation permit, per event
Insurance (58-144):  Standard insurance requirements plus
environmental impairment/pollution liability coverage

Administrative fee for transfer of grave ownership
Interment and disinterment fees:

Foundation charges for markers & monuments:
Foundation Installment - per linear foot

Garage Public  (54-26) - Annual Fee
Going out of Business (State Law)

Up to 30 days
Limit two renewals, each

Greenwood Cemetery (126-26)
Grave space accommodating one full burial or three cremations
Additional Rights of Burial for cremated remains, each
Grave space accommodating two cremated remains
Grave space accommodating one cremated remains

Electronic Video Game (14-106)
Each game, annual fee (subject to additional fees and 
requirements for regulated use)

FOIA fees - See public records policy (attached)
Fumigation (58-141)

Fumigation Contractor, annual fee

abingham
Rectangle



2  January 25, 2021 

Nays,  None  
 

B. Resolution approving the warrant list, including Automated Clearing House payments, dated  
January 13, 2021, in the amount of $6,902,069.88. 

 
C. Resolution approving the warrant list, including Automated Clearing House payments, dated  

January 20, 2021, in the amount of $1,403,493.75.  
 
D. Resolution to set February 22, 2021 as the public hearing date for the Program Year 2021  

Community Development Block Grant Program.   
 

01-011-21 (Item A)  City Commission Minutes of January 11, 2021 
 

Commissioner Hoff noted a sentence was erroneously duplicated in the minutes. The sentence read 
“Commissioner Hoff complemented CP Dupuis’ letter to residents.” She said the sentence should 
remain on page five and should be struck from page ten. 
 
MOTION: Motion by Commissioner Hoff, seconded by Commissioner Sherman: 
To approve the City Commission meeting minutes of January 11, 2021. 
ROLL CALL VOTE: Ayes, Commissioner Hoff 
   Commissioner Sherman 
   Commissioner Host 

Commissioner Nickita 
Mayor Boutros 
Mayor Pro-Tem Longe  
Commissioner Baller 

 
 Nays, None  

 
VI. UNFINISHED BUSINESS 

01-012-21  Greenwood Cemetery Grave Release 
 
City Clerk Bingham reviewed the item.  
 
Commissioner Hoff spoke in favor of determining whether originally plotted but unused graves in 
sections D-M might be available for reclamation. She expressed concerns that the continued addition 
of graves to sections B and C was having a congestive effect on the historic nature of the sections 
and landscaping and beautification efforts.  
 
Commissioner Host concurred with Commissioner Hoff’s that the City should determine what graves 
might still be available in sections D-M and then proceed accordingly. 
 
MOTION: Motion by Commissioner Host, seconded by Mayor Pro Tem Longe: 
To authorize the release of 14 plots available in Section C, Row 18-A for sale in Greenwood Cemetery. 
Furthermore the City Commission directs the Greenwood Cemetery Advisory Board to evaluate the 
grave site pricing and return with recommended changes prior to any further release. 
Public Comment 
In reply to Andrew Haig, City Clerk Bingham confirmed that Greenwood Cemetery can accommodate 
up to three cremated remains in one grave plot and smaller numbers of cremated remains in smaller 
or more irregularly-shaped grave plots. 
ROLL CALL VOTE: Ayes, Commissioner Host 
   Mayor Pro-Tem Longe  
   Commissioner Hoff 
   Commissioner Sherman 

Commissioner Nickita 
Mayor Boutros 
Commissioner Baller 

 
 Nays, None  

 
01-013-21  Parking at The Pearl 
 
City Planner Cowan summarized the item. 
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MEMORANDUM 
City Clerk’s Office 

DATE: March 16, 2021 

TO: Thomas M. Markus, City Manager 

FROM: Alexandria Bingham, City Clerk 

SUBJECT: Grave Pricing for Greenwood Cemetery 

INTRODUCTION: 
• At the January 25, 2021 City Commission Meeting a resolution was passed by a 7-0 vote

for the suggested grave site release of the 14 graves in Section C, row 18-A. Within that
resolution the City Commission also charged the GCAB with the duty of evaluating the
current grave prices and providing the Commission with a recommendation before the
next release of graves.

• The Greenwood Cemetery Advisory Board has been highly motivated to evaluate and bring
this issue to the City Commission. Increasing grave prices would assist GCAB with their
financial goals for the Perpetual Care Fund, which would allow for the Historic Greenwood
Cemetery to make progress towards being able to cover the cost of standard
maintenance and operations with less of an impact on the tax payers of the community.

• GCAB spent significant time thinking about and discussing the matter at the meetings held
on February 5, 2021 and March 5, 2021.

BACKGROUND: 
• In July 2019 the Greenwood Cemetery Advisory Board evaluated grave prices and

recommended keeping the price per plot at the current rate of $3,000. At that price point
even if all remaining available graves are sold at the rate of $3000 per space, the
Greenwood Cemetery’s Perpetual Care Fund would not reach its financial goal.

• The GCAB took into consideration three different rates for the available plots and
considered the pros and cons of each rate. The rates were: $3000/space, $4000/space &
$5,000/space, based on the sale of 175 plots.

• At the February 5, 2021 meeting it was evident that the GCAB had many ideas about
grave pricing that needed to be organized. City Clerk Bingham then created homework
sheets for the board members to complete prior to the March meeting. This assignment
allowed for the creation of a combined summary on GCABs thoughts and
recommendations on grave pricing.

• At the March 5, 2021 meeting the GCAB examined the cumulative responses of their
homework and were able to solidify their recommendation for the commission.

• After weighing the pros and cons GCAB decided to support increasing the grave prices
to $4,000.

• Further GCAB considered when the increase should be effective. The consensus was for
the increase to be effective immediately. Board Member Schreiner offered the idea of
making a later effective date for the grave price, but the rest of the board supported the
increase effective immediately for the contributions to the Perpetual Care Fund.

7G
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• The idea of a later effective date for grave price increase, such as April 1, 2021, was also
supported in a later discussion with the City Clerk by Cheri Arcome of Creative
Collaborations, the Cemetery Management Contractor.

LEGAL REVIEW: 
• None

FISCAL IMPACT: 
• The Greenwood Cemetery Advisory Board is interested in the goal of achieving a perpetual

care fund balance of $2,000,000 so that the cemetery can be more self-sufficient when it 
comes to providing the funds for basic maintenance and care of the grounds. However 
the demand, and quality of product must also be taken into consideration as well as the 
price of plots at nearby/comparable cemeteries. Even with the most aggressive increase 
the Perpetual Care Fund may not reach its goal of $2M.  

*Based on the sale of 175 plots.
Unit Price Contributions Current Balance Projected Balance Goal Difference 
$3,000.00 $525,000.00  $922,431.25 $1,447,431.25  $2,000,000.00  ($552,568.75) 
$4,000.00 $700,000.00  $922,431.25 $1,622,431.25  $2,000,000.00  ($377,568.75) 
$5,000.00 $875,000.00  $922,431.25 $1,797,431.25  $2,000,000.00  ($202,568.75) 

PUBLIC COMMUNICATIONS: 
• GCAB virtual meeting notices & agendas have been posted regularly on the City’s website.

There haven’t been any members of the public attending or making public comment at 
the GCAB meetings.  

• Cheri Arcome of Creative Collaborations did communicate that a few more people have
been reaching out to her lately with concerns and to inquire about available grave spaces 
before the increase takes effect. Arcome also stated that another grave release will been 
needed in the very near future. The limited availability of graves has been a deterrent to 
some recent sales inquiries.     

SUMMARY 
• The GCAB has the greatest support towards the increase of Greenwood Cemetery grave

prices to $4000, but would like the Commissions thoughts on maintaining the price of 
$3000 or a more aggressive increase to $5000. The GCAB also wishes to gain insight on 
how important the perpetual care fund balance goal of $2M is to the Commission to help 
GCAB align their priorities.  

ATTACHMENTS: 
o GCAB DRAFT Minutes from March 5, 2021.
o March 5, 2021 GCAB Grave Price Agenda Packet Documents
o Excerpt from the 2021 Fee Schedule, City Clerk’s Office, Greenwood Cemetery

SUGGESTED RESOLUTION: 
• To increase the price of the plots in Greenwood Cemetery that accommodate one full

burial or up to 3 cremains from $3000 to $4000 effective immediately upon passage by 
the Commission, and for the new rate to be applicable to all currently released graves and 
future grave releases.  



 

 
  

Greenwood Cemetery Advisory Board 
Meeting Minutes  

Friday, March 5, 2021, 10 A.M. 
Virtual Meeting 

  
I.  CALL TO ORDER  

 
Linda Buchanan, Chair, called the meeting to order at 10:00 A.M.  
  

II.  ROLL CALL  
 
Present:  Chair Linda Buchanan (location: Birmingham, MI) 

Pam DeWeese (location: Birmingham, MI) 
Linda Peterson (joined 10:05 a.m.)(location: Birmingham, MI) 
Laura Schreiner (location: Birmingham, MI)  
George Stern (location: Birmingham, MI) 
Margaret Suter (location: Birmingham, MI) 
 

Absent: Joseph Vercellone 
Administration: City Clerk Alexandria Bingham; Museum Director Leslie Pielack  
Guests: None 
 

III. APPROVAL OF THE MINUTES 
 

A. Review of the Minutes of February 5, 2021 
 
MOTION: by DeWeese, seconded by Suter: 

 
To approve the minutes of February 5, 2021. 

 
VOTE: Yeas, 7 

Nays, 0 
 

IV.  UNFINISHED BUSINESS 
A. Grave Pricing Evaluation and Recommendation  
 
City Clerk Bingham reviewed the item. 
 
The GCAB concurred that City Clerk Bingham should submit the spreadsheet containing the GCAB’s 
comments and considerations to the City Commission as part of the grave pricing evaluation and 
recommendation agenda item. 
 
MOTION: by Shriner, seconded by Stern: 
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To recommend the Commission authorize changing the grave prices in Greenwood Cemetery to $4,000 
based on the supporting documentation which shall be included in the GCAB’s report to the 
Commission, and to present all pricing options to the Commission. 
 
VOTE:  Yeas, 6 

Nays, 0 
 

Some Board conversation ensued about when they would recommend the resolution go into effect. 
 
Chair Buchanan said increasing the price immediately upon approval by the Commission would allow 
the City to increase its contribution to the perpetual care fund.  
 
Ms. Shriner said she would recommend making the price increase effective 30 days after approval by 
the Commission in case there are sales being negotiated at the current price.  
 
The majority of the GCAB concurred with Chair Buchanan.  
 
MOTION: by Suter, seconded by Peterson: 

 
To include the condition that the price increase would be effective immediately upon passage by the 
Commission and applicable to all currently released graves and future grave releases. 
 
VOTE:  Yeas, 5 

Nays, 1 (Shriner) 
 
B. Review of Greenwood Cemetery Rules & Regulations 

 
V.  NEW BUSINESS 

None.  
 

VI.  REPORTS  
A. Financial Reports  
B. Cemetery Sales & Activity  
C. Clerk’s Office Update  
D. City Managers Report (January) 

 

VII.   OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA 
There were no public comments. 

VIII.   BOARD COMMENTS  
 
 
IX.  ADJOURN  

 
Ms. Buchanan adjourned the meeting at 11:42 AM.  

 
Next meeting: April 9, 2021 
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MEMORANDUM 
 

City Clerk’s Office 
 
DATE:   February 26, 2021 
 
TO:   Greenwood Cemetery Advisory Board 
 
FROM:  Alexandria Bingham, City Clerk 
 
SUBJECT: Grave Price Evaluation and Recommendation Memo 
 
 
INTRODUCTION:  

• At the January 25, 2021 City Commission Meeting a resolution was passed by a 7-0 vote 
for the suggested grave site release of the 14 graves in Section C, row 18-A. Within that 
resolution the City Commission also charged the GCAB with the duty of evaluating the 
current grave prices and providing the Commission with a recommendation before the 
next release of graves. 

• GCAB is highly motivated to evaluate and bring this issue to the City Commission due to 
the financial goals for the Perpetual Care Fund which would allow for the Historic 
Greenwood Cemetery to make progress towards being able cover the cost of standard 
maintenance and operations with less of an impact on the tax payers of the community.  
 

BACKGROUND: 
• In July 2019 the Greenwood Cemetery Advisory Board evaluated grave prices and 

recommended to keep the price per plot at the current rate of $3,000. If all remaining 
available graves are sold at the rate of $3000 pre space the Greenwood Cemetery’s 
Perpetual Care Fund would not reach its financial goal.  

 
LEGAL REVIEW 

• Not yet obtained. 
• The Greenwood Cemetery Operational Procedures and Regulations will be adjusted in 

accordance with any decision made by the Commission.   
 
FISCAL IMPACT 

• The Greenwood Cemetery Advisory Board is interested in the goal of achieving a perpetual 
care fund balance of $2,000,000 so that the cemetery can be more self-sufficient when it 
comes to providing the funds for basic maintenance and care of the grounds. However 
the demand, and quality of product must also be taken into consideration as well as the 
price of plots at nearby/comparable cemeteries.  

 
*Based on the sale of 175 plots.  
Unit Price Contributions Current Balance Projected Balance Goal Difference 
$3,000.00 $525,000.00  $922,431.25  $1,447,431.25  $2,000,000.00   $552,568.75  
$4,000.00 $700,000.00  $922,431.25  $1,622,431.25  $2,000,000.00   $377,568.75  
$5,000.00 $875,000.00  $922,431.25  $1,797,431.25  $2,000,000.00   $202,568.75  
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PROCESS 

• The City Clerk’s office will provide information to GCAB to consider.  
• GCAB will weigh the pros and cons of the proposed increases, how a change may affect 

the market and make a decision in the best interest of the Cemetery, City & its 
constituents.   

• GCAB will finalize their recommendation for the City Commission to review. 
 
ATTACHMENTS:   

• GCAB Members cumulative responses on homework assigned from the February meeting. 
• Current Grave Purchase Comparison 
• August 2019 Grave Price Report 
• August 16, 2019 GCAB Minutes 
• CRAINS October 2020 article on Cremation becoming the “norm” 

 
SUGGESTED RESOLUTION: 
To direct the City Clerk to finalize a report with the recommendations of the Greenwood Cemetery 
Advisory Board on grave pricing to the Commission for a final decision on current grave prices for 
the Historic Greenwood Cemetery.  
 
 
DRAFT RESOLUTION TO THE COMMISSION: 
To recommend that the City Commission: 

A. Resolution to retain the current grave prices at $3,000 per grave 
OR 

B. Resolution to increase the purchase price to $4,000 per grave 
OR 

C. Resolution to increase the purchase price to $5,000 per grave 
 
 
 



Cemetery Grave Pricing Evaluation – GCAB Homework - Complete Collaboration of GCAB Members 
*REMEMBER NOT TO SHARE YOUR THOUGHTS WITH ANYONE UNTIL THE NEXT PUBLIC GCAB MEETING* 
*Return your thoughts to Alex only at your earliest convenience 
*Data calculated by the sale of 175 plots 

Option Price per unit Contributions to Perpetual 
Care Fund 

Projected Balance of Perp 
Care Fund (without 
calculating interest) 

Difference from the 2M 
goal 

A $3000 $525,000 $1,447,431 $552,569 
B $4000 $700,000 $1,622,431 $377,569 
C $5000 $875,000 $1,797,431 $202,568 
Option A Option B Option C 
Potential Positive Impacts 

• Competitive with area plots 
• Lower cost will help drive quantity of 

sales  
• Given 
• Status Quo  
• No change 
• It is in keeping with local cemetery 

pricing, particularly with the restrictions 
(both the marker restrictions and the 
resale restrictions) are considered. 

• Price can still be adjusted upward. 
• Highly Affordable 
• A would keep graves most accessible to 

more people  
 

Potential Positive Impacts 
• Slightly higher than comparable plots in 

the area, but not unreasonable 
• Higher cost reflects exclusivity of 

cemetery  
• Helps better build our Perpetual Care 

Fund 
• Higher % of funds toward self-

sustainability = higher % of interest 
=greater % of expenses the cemetery 
can pay  

• Not big difference produce high funds 
• This gets the contributions into the 

Perpetual Care Fund closer to the mark, 
but still somewhat in alignment with 
local pricing. 

• Price can still be adjusted upward. 
• Very affordable 
• Fewer years needed to reach self-

sustainability for the cemetery 
• Less need to push sales to reach goals 
• Allows for potential plot availability for 

future residents 
• B strikes a balance between raising 

additional funds and making the graves 
accessible.  It keeps us more in line 
with other cemeteries. 

• The amount may be increased in the 
future. 

Potential Positive Impacts 
• Greatest impact of raising perpetual 

care funds 
• Higher % of funds toward self-

sustainability=higher% In interest 
earned yields greater % of expenses 
the cemetery can pay 

• Closer to funds  
• Gets more from each sale into the 

Perpetual Care Fund. 
• We wouldn’t have to reconsider the 

price for a longer time. 
• Slightly expensive compared to other 

cemeteries in the area, but far less than 
the prices that were paid during the 
years of private sales of plots 

• Reach our sustainability goal very 
quickly 

• Less need to push sales to reach goals 
• Fewer sales can cut overhead expenses 

for sales person 
• Allows for potential plot availability for 

future residents 
• C brings us closest to our two million 

dollar goal. 
• It would be the fee for the foreseeable 

future since it is already somewhat out 
of line with other cemeteries.   

Potential Negative Impacts  
• Limits our ability to increase Perpetual 

Care Funds 
• May sell more plots for ultimately least 

net profit 
• Diminishes the exclusivity of cemetery; 

given the history, charm and 
importance to the city, shouldn’t it be 
harder to acquire a plot? 

• Less money in endowment fund =less 
interest=less % cemetery can 
contribute to expenses 

• Less money in endowment fund = less 
interest=less % the cemetery can 
contribute to expenses  

• No gain in funds 
• Depending on market conditions and 

demands, we may have to review both 
the price and release of grave sites 
more frequently. 

• We may need to look to other options 
to fund the Perpetual Care Fund or 
never have the Greenwood Cemetery 
become fully self sufficient (even with 
the 2mil funding, we don’t have a 
guarantee that the fund will always be 
self sufficient/there not be partial 
reliance on General funds to support 
the Cemetery 

• Many years to reach goal incurring long 
term salary expenses for sales person 
or 

• Must sell all remaining plots quickly to 
reach the goal for self-sustainability in a 
timely fashion leaving nothing left for 
future Birminghamites 

• Quick sales mentality could incur 
expenses such as fees for advertising 
outside of the local area 

• A would not increase the accumulation 
of funds necessary to reach the $2 
million goal. 

 

Potential Negative Impacts  
• Still short of allowing us to generate 

maximum Perpetual Care Funds 
•  Increased price may deter some from 

buying plots in Greenwood 
• Rise in price of $1000 but if potential 

customers can pay $3000 a $1000 
increase is not unreasonable 

• $1000 difference  
• Depending on market conditions and 

demands, we may have to review both 
the price and release of grave sites 
more frequently. 

• Several years to reach goals 
• B, obviously, will not raise as much 

money as C but more than A. 
 

Potential Negative Impacts 
• Price would be highest in the area 
• Far fewer sales will likely occur at the 

price point  
• Rise in price of $2000 
• Too high  
• Sales may slow down 
• For the services offered, this may be a 

bad PR move for Birmingham. 
• If sales really slow down, it is 

harder/bad PR to lower the price in the 
near future. 

• Fewer sales 
• C is at the high end of the local market.  

The price makes the graves less 
accessible and could reduce demand 
when we are dependent on sales to 
reach our fund goal. 

•  
 

 



Which option are you in favor of and why? 

 

Greatest support to $3000 

A-$3000 as it is more in keeping with the current local market for the product offered.  This could be used as a 
favorable PR move if we choose to try to have an article written about the cemetery and include the pricing; a 
significant price increase would more likely than not be seen as bad PR and would probably get press even if 
we didn’t want it.  Again, this does not restrict a price change in the future.  Also, we can look at other ways 
to add to the Perpetual Care Fund.  Remember, the 2million is a goal – there is no surety that even if that 
mark is reached the income from the Fund will result in the cemetery always being self-sufficient. 

With regard to price, I am comfortable at the current level, but I could move up to $4,000 if that was the 
general consensus. 

Greatest Support to $4000 

Given the location of the cemetery, the historical importance to the city, the charm of the surroundings, and 
competitive analysis of similar cemeteries in the area, Greenwood should increase plot costs to $4,000. The 
amount underscores the exclusivity of the cemetery without drastically deterring sales and will allow us to get 
closer to the Perpetual Care Funds desired. 

 

$4000-B Raise in price of $1000 but not an unreasonable price hike. Commission has already raised full burial 
fees from $1200-$1400. Rising prices (inflation) is a day to day reality. Also many families at Greenwood have 
spent $4000-$5000 on monuments alone, not including the previously purchased grave site.  

$4000-B Fair 

Having said all of that, Option “B” sale price $4,000 will probably continue to encourage sales and get us to 
the $2M goal.  That is the price I’m in favor of and anticipate that the finance department will invest 
appropriately so we can quickly meet the goal they’ve set. 

Greatest Support for $5000 

I propose that the $5,000 sale price is what Birmingham needs to charge given the recent “accurate” number 
of plots available and the perpetual fund goal that was given the cemetery Board by the Finance Dept.  Also, 
$5,000 was the minimum sale price offered by the private sale sellers. 

 



Local Cemetery Comparisons: 
 

Information collected 1/29/2021 

 
Cemetery Name 

Price Per 
Grave 

Clusters of 2-4 
graves next to each 

other 

Cremation or 
Casket 

 
Monument 

Oakview- Royal Oak $2,995 - $3,495 Yes they have clusters 
of 2-4 

Maximum of 1 
casket and 2 
cremations 

Need 2 graves for a monument. Flat 
monument is no extra charge but 
upright monument is an additional 
$500 per grave due to easement 

St Hugo of the Hills 
Columbarium 

Bloomfield Hills 

$4,000 - 1 urn 
 

$5,000 - 2 urn 
“companion” 

niche 

n/a - no gravesites, 
ground burials or 

caskets. 
Multiple adjacent niches 

available 

Cremations only  None. Cremains are housed in a 
series of niches built into stone walls 

along connected pathways. Each 
niche is 11”x11”x17” deep and can 
hold 1 or 2 urns. Name and years of 
birth and death in bronze letters on 

niche front. 

Holy Sepluchre $1,995 - $5,000 
depending on the 

section 

Yes the have clusters of 
2, 4 & 6 

Maximum of 1 
casket and 5 

cremations in one 
grave 

Monuments can be upright or flat. 
Have to have a minimum of 2 graves 

for monument 

Roseland Park 
Cemetery 
Berkley 

$2,295 - $3.795 Yes - anything from 2-6 Maximum1 casket 
+ 1 cremation per 

gravesite 

Flat or upright monuments depending 
on the section. Upright monument 
requires at least two gravesites. 
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MEMORANDUM 
 

City Clerk’s Office 
DATE:   August 9, 2019 
TO:   Greenwood Cemetery Advisory Board 
FROM: J. Cherilynn Mynsberge, City Clerk 
SUBJECT: Recommendation to City Commission on Cemetery Plot Pricing 

 
 

On July 8, 2019, the City Commission considered the GCAB’s recommendation to release 60 
additional cemetery plots for sale.  The Commission took no action on the recommendation. 
Following discussion the Commission asked that the GCAB study the market price of cemetery 
plots and make a recommendation on what the price of Greenwood Cemetery plots should 
be.  
 
Additionally, the Commission asked that the GCAB evaluate and make a recommendation on 
whether or not additional plots in Sections B & C should be sold. 
 
On the issue of market price, the Assistant to the City Manager, James Gallagher conducted 
a survey of cemeteries in Oakland County and presented his findings in the attached data 
worksheet and graph. This data should assist you in evaluating the current market price for 
cemetery plots. 
 
Also attached is an excerpt from the minutes of the July 8, 2019 City Commission meeting 
detailing the Commission’s discussion. 
 
 
 



Name Address City Ownership Telephone # Contact Person 
Dimensions 

(acreage) 
Historic 

Designation(s)
How Many Plots Total How Many Spots Left Sold Price Variable Price Per Plot

How Many 
Cremitaory 

Remains 1 Plot
Mngt Services Sales Staff Status

White Chapel 
Memorial Park 621 W. Long Lake Rd Troy Private 248-362-7693

Steve (Supt.) - left 
v/m 200 acres  N/A 

Didn't 
Respond

Oakview 1032 N. Main Royal Oak Private 248-541-0139

Ashley (Sales Mngr.)

94 acres No
59,000 people currently 
burried 10 acres Not Public Info Range  $              2,595 

4 human remains 
in 1 plot 
(Requires 2,3,4 
rights of 
internments to be 
purchased) allow 
benches above 
ground to add 4 
people in bench Internally Internally Open

Acacia Park 31300 Southfield Rd Beverly Hills Private 248-646-4228

Sales Mngr. out had 
a heart attack, spoke 

with Betty  N/A 
Didn't 
Respond

Roseland Park 29001 N. Woodward Berkley Private 248-541-1154

(Ikera?) Contact out 
of office until Aug. 1

135 Yes  N/A 
Didn't 
Respond

Franklin (Noah Hill) Franklin Private 248-200-9493

Steve Bancroft 
(Cemetary Dir.) cell: 

313-570-1811

7 Yes 6,000 about 800 N/A Noah Hill  $              2,500 
3 remains per 
plot

Yes - Huron 
Cemetary 
Maitenance 
(sexton) all 
burials done by 
them

Steve (not 
looking for 
more work) Open

Franklin (Traditional 
Area) Franklin Private 248-200-9494

Steve Bancroft 
(Cemetary Dir.) cell: 

313-570-1812 N/A
Traditional 
Section  $              3,500 Open

Clover Hill Park 
(Member) 2425 E. Fourteen Mile Birmingham Private 248-723-8884

Vickie Straitz

60-65 No                                         26,000 6,500 5,000 Member  $              2,500 

1 invid. Remains 
only in 
designated 
creamtion area

internment 
charge $4,000 
(lowering, tent, 
flowers in 
perpetuity, etc)

executive sales 
director 
handles all 
sales Open

Clover Hill Park (Non-
Member) 2426 E. Fourteen Mile Birmingham Private Non-Member  $              3,000 Open

Royal Oak Cemetary Royal Oak Public 248-246-3300

Deann Morris 
(DPS/Recreation 

Clerk) N/A No N/A N/A N/A No Policy In House In House
Didn't 
Respond

Ottawa Park 6180 Dixie Hwy Pontiac Public 248-623-7705
Melissa 

60-80 No N/A
Didn't 
Respond

Oak Hill 216 University Dr Pontiac Public 248-623-7705
Melissa 

~ 200 Yes N/A
Didn't 
Respond

Southfield 
Civic Center Dr. 
between Lasher/ Berg Southfield Public 248-796-4630

John Thompson/ 
Kevin Frantz

10 Yes 1,000 300 N/A  $                 960 No Policy In House In House Open

Highland (Resident) Highland Twp Public 248-887-6700

Mike Willenburg

13.35 No 6600 337 1,937 Resident  $                 500 

up to 4 for 
cremationed 
remains per plot 
or 1 burrial and 3 
remains on top Mike Willenburg

Mike 
Willenburg Open

Highland (Non-
Resident) Highland Twp Public Non-Resident  $              1,000 Open



West Highland 
(Resident) Highland Twp Public 248-887-6700

Mike Willenburg 
(Sexton) Tammy 

(Clerk)

3.75 Yes 2750 (1234) 297 1,219 Resident  $                 500 

up to 4 for 
cremationed 
remains per plot 
or 1 burrial and 3 
remains on top Mike Willenburg

Mike 
Willenburg Open

West Highland (Non-
Resident) Highland Twp Public Non-Resident  $              1,050 Open

Crescent Hills 
(Resident)

Waterford 
Twp Public 248-618-7437

Mary

10.67 No                                           2,964                                          1,364                       1,600 Resident  $                 500 

1 traditional 
burial with 1 
additional 
"cremains" Internal Staff Internal Staff Open

Crescent Hills (Non-
Resident)

Waterford 
Twp Public Non-Resident  $              1,050 Open

Waterford (Resident)
Waterford 
Twp Public 248-618-7437

Mary

2.37 In Process                                               945                                                26                          919 Resident  $                 500 

1 traditional 
burial with 1 
additional 
"cremains" Internal Staff Internal Staff Open

Waterford (Resident)
Waterford 
Twp Public Non-Resident  $              1,050 Open

Drayton Plains 
(Resident)

Waterford 
Twp Public 248-618-7437

Mary

4.98 In Process                                           1,921                                             673                       1,248 Resident  $                 500 

1 traditional 
burial with 1 
additional 
"cremains" Internal Staff Internal Staff Open

Drayton Plains (Non-
Resident)

Waterford 
Twp Public Non-Resident  $              1,050 Open

Van Hoosen Jones - 
Stoney Creek 
(Resident) Tienken & Sheldon

Rochester 
Hills Public 248-652-4713

Calvin Leach (Sexton) 
Laura Douglas 
(Records Clerk)

16.8 No 12,237 7,618 4,619 Resident  $                 750 

Traditional burial 
section: 4 
cremains per 
space  Traditional 
burial section w/ 
traditional burial: 
2 cremains on top

Calvin Leach 
(internal staff) Calvin Leach Open

Van Hoosen Jones - 
Stoney Creek (Non-
Resident) Tienken & Sheldon

Rochester 
Hills Public Non-Resident  $              1,100 Open

Oakwood (Resident) Farmington Public 248-474-5500
Jen/ Chuck Shute 

(Dps) 6.7 No 850 No Plots Left only crypts 7 crypts Resident  $              5,000 N/A DPW Clerks Closed
Oakwood (Non-
Resident) Farmington Public No Plots Left only crypts Non-Resident  $              9,000 Closed
Novi 25755 Novi Rd Novi Public 248-735-5611 Jeff Muck 2.4 No 948 No Plots Left 0  $                    -   N/A N/A N/A Closed
Knapp 43005 Nine Mile Rd Novi Public 248-735-5611 Jeff Muck 0.5 No 87 No Plots Left 0  $                    -   N/A N/A N/A Closed

North Farmington Farmington Private 248-887-6700
Mike Willenburg

 $                 800 

1 grave plus 2 
cremains or 3 
cremains Mike Willenburg

Mike 
Willenburg Open

Mount Avon (Flush 
Marker Area Space) Rochester Public 248-651-90610

Jessica Wawrzynski
Yes

Flush Marker Area 
Space  $              1,000 Open

Mount Avon 
(Monument Area 
Space) Rochester Public

Monument Area 
Space  $              2,000 Open



Row Labels Sum of Price Per Plot
Private

Open
Franklin (Traditional Area) 3,500$                                
Clover Hill Park (Non-Member) 3,000$                                
Oakview 2,595$                                
Franklin (Noah Hill) 2,500$                                
Clover Hill Park (Member) 2,500$                                
North Farmington 800$                                   

Public
Open

Mount Avon (Monument Area Space) 2,000$                                
Waterford (Resident) 1,550$                                
Van Hoosen Jones - Stoney Creek (Non-Resident) 1,100$                                
West Highland (Non-Resident) 1,050$                                
Drayton Plains (Non-Resident) 1,050$                                
Crescent Hills (Non-Resident) 1,050$                                
Highland (Non-Resident) 1,000$                                
Mount Avon (Flush Marker Area Space) 1,000$                                
Southfield 960$                                   
Van Hoosen Jones - Stoney Creek (Resident) 750$                                   
Crescent Hills (Resident) 500$                                   
Drayton Plains (Resident) 500$                                   
Highland (Resident) 500$                                   
West Highland (Resident) 500$                                   

Grand Total 28,405$                             

$3,500 

$3,000 
$2,595 $2,500 $2,500 

$800 

$2,000 

$1,550 

$1,100 $1,050 $1,050 $1,050 $1,000 $1,000 $960 
$750 

$500 $500 $500 $500 
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GREENWOOD CEMETERY ADVISORY BOARD  

MEETING MINUTES 
FRIDAY, AUGUST 16, 2019 AT 8:30 AM 

MUNICIPAL BUILDING, ROOM 205, 151 MARTIN  
 
I. CALL TO ORDER 

Chairperson Gehringer called the meeting to order at 8:30 a.m. 
 

II. ROLL CALL 
Present:  Linda Buchanan, Vice Chairwoman 

Darlene Gehringer, Chairwoman 
Linda Peterson 
Laura Schreiner  

   Margaret Suter 
Absent:  Kevin Desmond 
   George Stern  
Administration:  Administrative Transcriptionist, Verna Chapman and James Gallagher, Asst. 

to the City Manager 
 

III.      APPROVAL OF MINUTES 
A. Approval of meeting minutes of June 7, 2019 
 
MOTION: Motion by Margaret Suter, seconded by Linda Buchanan: 
To approve the minutes of June 7, 2019 as corrected: 

● Page 3, Ms. Schreiner’s comment was amended. 
● Page 3, Amended to include Ms. Genringer’s comment. 
● Page 5, Amended to replace the word mom with mother. 
● Page 7, Corrected by removing end parenthesis. 
● Page 7, Corrected by removing a duplicate “nay”. 
● Page 8, Amended to replace Advisor Schreiner with Mrs. Schreiner. 

 
 VOTE:  Ayes, 5 
  Nays,  0 
  Absent, 2 
 
IV. NEW BUSINESS 

A. Election of Chairperson 
Chairperson Gehringer opened the floor to nominations for Chairperson. 
Nominated by Margaret Suter, seconded by Laura Schreiner 
To elect Darlene Gehringer chairperson of Greenwood Cemetery Advisory Board for one one-year 
term. 

 
VOTE:  Ayes,    5 
  Nays,    0 
 Absent,   2 
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B. Election of Vice Chairperson 
Chairperson Gehringer opened the floor to nominations for Vice Chairperson. 
Nominated by Margeret Suter, and seconded by Linda Peterson 
To elect Linda Buchanan as Vice Chairman of the Greenwood Cemetery Advisory Board for one 
one-year term. 
 
 VOTE:  Ayes,    5 

  Nays,    0 
 Absent,   2 

 
Ms. Peterson asked if there is a rule that governs attendance of board members; if so, how is it 
applied. 
 
Ms. Gehringer referred the question to City Clerk Mynsberge (in absentia) who tracks the 
attendance of board members. 
 
C. Approval of Request for Proposals (RFP) for Ground Penetrating Radar of 

Greenwood Cemetery. 
Assistant to the City Manager Gallagher presented this item. 
 
Chairperson Gehringer asked if the liability insurance of $1,000,000.00, professional liability, and 
pollution liability of $1,000,000.00, and owners/contractors protective liability of $3,000,000.00 
per occurrence was excessive. 
 
Margaret Suter expressed that it is probably standard language to meet the City’s requirements 
and advised the board to accept the limits outlined in the RFP.  She went on to say that the board 
should only want to consider good solid companies that are not affected by the RFP requirements. 
 
Laura Schreiner agreed with Ms. Suter and asked for a response from the City. 
 
Assistant City Manager Gallagher stated that the language used was boilerplate language 
approved by the City’s legal department to be used with any request for proposal. He further 
stated that pollution control and professional liability insurance limits could change depending on 
the type of service that would be provided.  Mr. Gallagher agreed to verify the proposed limits. 
 
Chairperson Gehringer referred to the City Clerk to review the limits and determine if adjustments 
should be made.  She expressed that she does not want the bid to fail because insurance limits 
were a factor. 
 
Linda Buchanan asked how long would the RFP stay out for bid.   
 
Margaret Suter noted that there were no dates on any of the documents presented in the 
proposed request for approval. 
 
Chairman Gehringer suggested that a 30-day period be used for bid submittals. 
 
Laura Schreiner asked what the board did the last time it had an RFP out for bid.  She also 
reminded everyone that time must be allowed for the selection to go through this board, the 
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planning board, and the city commission.  She also suggested a “no later than” date be set to 
allow for the project award and commencement by the spring thaw of 2020.  
 
Linda Buchanan and Chairperson Gehringer thought that previous request for proposals had been 
out for bid for 30 days.  However, Ms. Buchanan felt that that the date for contract execution 
should be expressed as “TBD”, because of the variables involved. 
 
The board agreed with the chairperson by consensus that: 

● Contract execution would be 14 days after contractor selection.  
● Project commencement would be scheduled for April 2020.  
● Project completion would be set for May 2020.  

 
MOTION: Motion by Ms. Suter, seconded by Ms. Peterson 
To recommend approval of the Request for Proposal for the Ground Penetrating Radar of 
Greenwood Cemetery as revised. 
 

VOTE:  Ayes,    5 
  Nays,    0 
 Absent,   2 

 
D. Evaluation and Recommendation to City Commission: 

1. Market Pricing for Cemetery Plots 
Assistant to the City Manager Gallagher presented this item.  

a. Laura Schreiner asked if there was feedback from Ms. Arcome as to whether or not 
potential purchasers chose not to buy at Greenwood when price was a factor. 

b. There was no data available to support any input from Ms. Arcome. 
c. Based on the data presented comparing regional cemetery pricing, the board 

concluded that the current pricing at Greenwood was fair and reasonable. 
 

MOTION: Motion by Ms. Schreiner, seconded by Vice Chairperson Buchanan 
To recommend, based on the data presented, that the City Commission keep pricing for 
cemetery plots at $3,000.00 per plot. 

 
VOTE:  Ayes,    5 
  Nays,    0 
 Absent,   2 

 
2. Future of Sales in Sections B and C 
Linda Buchanan gave a brief overview of what occurred at the City Commission meeting of 
July 08, 2019.  Margaret Suter, Laura Schreiner, and George Stern also attended. 

● Prior to this meeting, the GCAB recommended selling 60 plots in Sections B and C, 
stopping at 300, conducting a reanalysis of sales at 270. 

● There was hesitation from the Commission with respect to selling in Section B. 
● Ms. Buchanan was in favor of revisiting the analysis and maybe only releasing plots in 

Section C.  She also felt that the situation could be re-evaluated at any time and more 
plots could be released for sale at a later date. 

● The GCAB recommended that the City Commission be prudent in making sure there 
are plots available for future purchases. 
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● Ms. Shreiner reminded the board that this decision had to go through the GCAB cycle 
and the City Commission. 

● Ms. Suter expressed that if the cemetery fills up, Section B may be revisited.  The 
focus should be on Section C and the other remaining sections. 

● Commissioner Hoff commented there were 57 plots in other sections of the cemetery 
that should be sold before selling in Section B and C.  No one could affirm that number. 

● Section A was designated pure historical and there are no plots available for sale. 
● There are many Birmingham pioneers in Section B, suggesting it is historical as well. 
● Approximately, 206 plots have been sold in Section B. 
● It was noted that overall sales have slowed down to a normal pace at this time. 

  
 MOTION: Motion by Vice Chairman Buchanan, seconded by Ms. Peterson 

To recommend for the City Commission approval that sales in Section B be suspended 
and 30 plots in Section C be released for sale. 
 
VOTE:  Ayes,    5 
  Nays,    0 
 Absent,   2 

 
V. UNFINISHED BUSINESS 
Items under Unfinished Business will be presented as a status update to the Board and may not 
require action at this time. 

A. Finalization of Master Plan/Historical Collaboration Priority List 
Chairperson Gehringer presented a list of Master Plan/Collaborative Preservation Projects from 
the City Commission and the Greenwood Cemetery Advisory Board prioritized the list as follows: 

1. Ground Penetrating Radar Services (in process) 
2. Potter Field (in progress) 
3. Digitizing and Mapping Cemetery Records (in process) 
4. Match Cemetery Records with Headstones 
5. Historic Headstone Inventory 
6. Update Greenwood  
7. Alternate Sources of Revenue 
8. Review Contract with Elmwood 
9. Long-term financial status 
10. Maintenance and Landscaping 

 
MOTION:  Motion by Ms. Suter, seconded by Ms. Peterson: 
To recommend the removal of Columbaria from the Finalization of Master Plan/Historical 
Collaboration Priority List. 

 
VOTE:  Ayes,    5 

  Nays,    0 
  Absent,   2 
 

MOTION:  Motion by Vice Chair Buchanan, seconded Ms. Peterson 
To recommend the Finalized Master Plan/Historical Collaboration Priority List as revised. 
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VOTE:  Ayes,    5 
  Nays,    0 
  Absent,   2 

 
VI. FINANCIAL REPORT   

 
VII. OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA 

 
VIII. BOARD COMMENTS 

● Ms. Buchanan noted that at the July 8, 2019 City Commission meeting, the commission 
had information that the Greenwood Cemetery Advisory Board did not have.   

● Ms. Suter would like to see the GCAB copied on all information that the City Commission 
receives regarding the Cemetery. 

 
IX. ADJOURN 

The meeting adjourned at 10:46 a.m. 
 
NEXT MEETING:  OCTOBER 4, 2019   
 
 
____________________________________                                                             
Cheryl Arft, Acting City Clerk/vc 
 
Greenwood Cemetery Advisory Board: 
The powers and duties of the Greenwood Cemetery Advisory Board is to provide the following 
recommendations to the City Commission:    

1. Modifications:   As to modifications of the rules and regulations governing Greenwood Cemetery. 
2. Capital Improvements:   As to what capital improvements should be made to the cemetery. 
3. Future Demands:   As to how to respond to future demands for cemetery services. 

Section 34-30 (g) of the Birmingham City Code 
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Cemeteries plot their future as cremation becomes the norm
KIRK PINHO .  �

Mt. Elliott Cemeteries

Mt. Olivet Cemetery is Detroit’s largest, built in 1888 on over 300 acres.

If you die in the next 20 years, the chances are good that you're going to be cremated.

Data from the National Funeral Home Association says that by 2040 in Michigan, 83.6 percent of
the people who die will be cremated, compared to 47.3 percent in 2010. And according to the
NFHA, the median cost for a cremation funeral with an urn is $6,645, compared to $9,135 for a
funeral with a burial, including the cost of the casket and the burial vault.

That's causing cemeteries and funeral homes to search for new revenue streams.

"It does affect cash flow," said Bert Edquist of Mission Hills Memorial Gardens in Niles in southwest
Michigan. "But also it gives you the opportunity to make more burials because you're using smaller
spaces for the cremation burials. Your land is producing more income, but you're not getting that
income as quickly as you did before. Basically it's going to make the cemeteries last longer."

Much of the equation comes down to simple real estate. According to Lawrence Sloane, who is
director of Elmwood Cemetery in Detroit and runs Albany, N.Y.-based L. F. Sloane Consulting
Group Inc., the average plot for an urn burial is 4 to 6 square feet, whereas a plot for a casket is 24
to 40 square feet. And in general, the smaller the plot, the lower the cost.

Kirk Pinho/Crain's Detroit Business

Elmwood Cemetery is the oldest continuously operating, nondenominational cemetery in Detroit.

In addition, an accepted industry standard is that only about 25 percent of cremated remains end
up in cemeteries at all, with the rest kept on mantles or scattered at favorite and sentimental spots
as just some examples, Sloane said.

Translation: Even less revenue for cemeteries.
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"Cemeteries have to work to present themselves as relevant places to remember your loved ones,"
Sloane said of the impending cremation surge, which has been caused by a host of factors.

Among them: environmental concerns with things like embalming and other factors; more
geographically diverse families; greater religious acceptance of the practice, as well as a general
shift away from organized religion overall; and economics.

"Can that (cremation trend) change? Sure," said Leonard Turowski, a fourth-generation funeral
home owner with operations in Livonia and Canton Township. "Forever and ever, it was always
strictly burials and then all of a sudden cremation came in and maybe it can change going forward.
It is especially challenging for cemetery owners."

Kirk Pinho/Crain's Detroit Business

Mt. Elliott Cemetery in Detroit was consecrated in 1841 — just four years after Michigan became the 26th state.

To make up the revenue lost from the more expensive casket burials and selling larger plots of land
for them, cemeteries have had to get creative, said Michael Chilcote, general manager and COO of
the nonprofit Mt. Elliott Cemeteries, which oversees the Mt. Elliott and Mt. Olivet cemeteries in
Detroit as well as Resurrection Cemetery in Clinton Township, All Saints Cemetery and The
Preserve at All Saints in Waterford Township and Guardian Angel Cemetery in Rochester.

That includes things like cremation gardens, cremation niches, small buildings for up to 20 sets of
cremated remains, cremation benches and other such memorials. All those help make up for lost
burial plot revenue.

"There are a lot of different ways you can accommodate a cremation space," Chilcote said. "Really
the cremation trend has opened up a lot of innovation — the only thing is getting information to the
public about what their options are."

Mt. Elliott Cemeteries

Mt. Olivet cremation garden

Not only is that revenue helpful in the short term, but it also provides a lasting benefit.

David Harns, interim communications director for the Michigan Department of Licensing and
Regulatory Affairs, said there are just over 200 cemeteries — 105 greater than 10 acres and 96
under 10 acres — that are required to have so-called perpetual care funds, which are trusts that
ensure the upkeep of the cemetery property after the last burial plots are sold.

Under Public Act 251 of 1968, 15 percent of burial, entombment and columbarium rights sold are
deposited into the cemetery's perpetual care fund; only interest and dividends from those funds can
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be used and they are set up for the long-term care of the property.

But Sloane says the funds overall are not well-funded enough.

"That was not adequate and there are very few cemeteries in Michigan that are properly funded,"
he said. "Seven hundred have already been given back to municipalities. Very few were actually
built by cities; they just went bankrupt and the cities took them over."

Larry Michael, vice president of Midwest operations for Houston-based Park Lawn Corp., which
owns and manages 28 cemeteries in Michigan, said the cremation increase has been felt in those
funds.

"States have these because at some point, when there is no more revenue coming in because
there is nothing left to sell, there is this fund," Michael said. "With cremation rates growing, that has
impacted it. But every internment right has a percentage, a cremation has a percentage that goes
into a perpetual care fund. So some cemeteries, the funds may have actually increased, depending
on the product they've been selling."

According to the Michigan Department of Community Health, pre-COVID-19, the state averaged
8,201 deaths per month between January 2019 and February 2020, although that figure during the
pandemic has increased to an average of 8,924 per month, with a high of 13,049 deaths in April
and 5,399 reported in September.

And Chilcote said it's unlikely that new, sprawling cemeteries — akin to the 300-acre Resurrection
Cemetery in Clinton Township — will be developed regularly in the future given the cremation trend.
Some of the newer ones are Glen Eden East, developed in 2004 along 26 Mile Road in Macomb
Township; the federal Great Lakes National Cemetery in Holly, established in 2005; and Guardian
Angel Cemetery in Rochester, developed in 2003 by Mt. Elliott Cemetery Association.

"Those days of 300-acre cemeteries are done," he said.
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50.00$       

 $       50.00 
 $       25.00 

 50.00$       
  

 $       50.00 
 $       50.00 

  
 $  3,000.00 
 $     750.00 

2,000.00
1,000.00
150.00$     

Cremation 750.00$     
Full Burial 1,400.00$  

 
 $     125.00 

 

 
 

400.00$     

50.00$       
50.00$       

 75.00$       
 $     300.00 
 $     500.00 

 100.00$     
  

50+ Rooms
Initial Merchants:  (All types including transfers)
Kennels (See Animals)

Day Care (See Child Care Facilities)

Horse Drawn Carriages (122-71)
Company, annual fee
Carriage, each vehicle annual fee
Insurance:  Standard insurance requirement, with coverage to include
premises liability; personal injury liability; products liability; and horse
or horses liability. (122-75)

Hotels/Motels  annual fee
1-50 Rooms

regular working hours.

Marker or monument resets:
Foundation installation charge as per above schedule, plus an hourly
charge for removal of old foundation

Weekend, holiday, and overtime interments.  This fee
in addition to the normal interment fee charged during 

Fumigation permit, per event
Insurance (58-144):  Standard insurance requirements plus
environmental impairment/pollution liability coverage

Administrative fee for transfer of grave ownership
Interment and disinterment fees:

Foundation charges for markers & monuments:
Foundation Installment - per linear foot

Garage Public  (54-26) - Annual Fee
Going out of Business (State Law)

Up to 30 days
Limit two renewals, each

Greenwood Cemetery (126-26)
Grave space accommodating one full burial or three cremations
Additional Rights of Burial for cremated remains, each
Grave space accommodating two cremated remains
Grave space accommodating one cremated remains

Electronic Video Game (14-106)
Each game, annual fee (subject to additional fees and 
requirements for regulated use)

FOIA fees - See public records policy (attached)
Fumigation (58-141)

Fumigation Contractor, annual fee
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MEMORANDUM 
Planning Division 

DATE: April 6, 2021 

TO: Thomas M. Markus, City Manager 

FROM: Jana L. Ecker, Planning Director 

SUBJECT:  Set Public Hearings for a lot split of 300 S. Old Woodward (Parcel# 
1936204006), lot split of 294 E. Brown (Parcel #1936204021) and the 
lot combination of the amended parcels at 300 and 394 S. Old 
Woodward  

INTRODUCTION: 
The owner of the property known as 300 S. Old Woodward is seeking a lot split/rearrangement 
to allow for 3,104.39 sq.ft. on the western edge of 300 S. Old Woodward to be split from the 
existing parcel, and added to the parcel known as 294 E. Brown Street.  In addition, the owner 
of 294 E. Brown Street is seeking a lot split/rearrangement to divide the existing parcel into two 
parcels, to allow for 1,962.79 sq.ft. on the southeastern edge of the parcel to be split and 
added to the parcel at 394 S. Old Woodward.  Both lot splits/rearrangements, if approved, will 
allow for a swap of land between property owners that will create a rectangular lot at 294 E. 
Brown, as well as new parcels at 300 and 394 S. Old Woodward.  The owner of the amended 
parcels at 300 and 394 S. Old Woodward is then seeking a lot combination to create a larger 
rectangular parcel on S. Old Woodward running south of E. Brown Street to Daines Street to 
allow the development of a four story mixed use building on the site.  Please see attached map 
and survey.   

BACKGROUND: 

LOT SPLIT 300 S. OLD WOODWARD 

The owner of the property at 300 S. Old Woodward is seeking a lot split/rearrangement to allow 
for a “swap parcel” 3,104.39 sq.ft. in size on the western portion of the property (as shown in 
Exhibit A of the lot split application) to be split from the original 13,204.93 sq.ft. parent parcel, 
and added to the existing parcel known as 294 E. Brown Street.  The remainder of the property 
at 300 S. Old Woodward that would result is shown as Parcel B in Exhibit A of the lot split 
application, and would be 10,100.54 sq.ft. in size.  The “swap parcel” would then be added to 
the existing parcel at 294 E. Brown Street, shown as Parcel A in Exhibit A of the lot split 
application. 

The Subdivision Regulation Ordinance (Chapter 102, Section 102-53) requires that the following 
standards be met for approval of a lot division. 

(1) All lots formed or changed shall conform to minimum Zoning Ordinance Standards. 
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Attached are copies of surveys provided by the applicant depicting existing and 
proposed conditions.  The proposed rearrangement has been reviewed by the 
Community Development Department. Both parcels that result from the lot split at 300 
S. Old Woodward would conform to minimum Zoning Ordinance standards as set out in 
Article 02, Section 2.30 of the Zoning Ordinance, for the B-2 Zoning District.  The 
proposed split would reduce the size of 300 S. Old Woodward from 13,204.93 sq. ft. to 
10,100.54 sq. ft. in size, and the “swap parcel” would be added to the existing 
32,710.28 sq.ft. parcel.   
 
Both resulting parcels at 300 S. Old Woodward (Parcel B) and 294 E. Brown 
Street (Parcel A) would be in excess of the required 1,000 sq. ft. minimum lot 
size required for specified commercial uses in the B-2 zone district.  No non-
conformities would be created on either of the resulting parcels as a result of 
the proposed split.  There are no lot coverage or minimum open space requirements 
in the B-2 zone district, nor side setback requirements.  Front setbacks on both parcels 
would not be affected by the lot split.  As the building on 300 S. Old Woodward is 
proposed for demolition, any new building proposed would be required to meet the 10’ 
rear setback requirement, and the front setback requirement to place the front building 
façade of a new building on Old Woodward at the frontage line.   
 

(2) All residential lots formed or changed by the division shall have a lot width not less than 
the average lot width of all lots on the same street within 300 feet of the lots formed or 
changed and within the same district. 

 
The lots formed or changed by the division are commercial, not residential, 
therefore this requirement is not applicable. 
 

(3) The division will not adversely affect the interest of the public and of the abutting 
property owners. In making this determination, the City Commission shall consider, but 
not be limited to the following: 

 
a. The location of proposed buildings or structures, the location and nature of 

vehicular ingress or egress so that the use of appropriate development of 
adjacent land or buildings will not be hindered, nor the value thereof impaired. 

 
b. The effect of the proposed division upon any flood plain areas, wetlands or other 

natural features and the ability of the applicant to develop buildable sites on 
each resultant parcel without unreasonable disturbance of such natural features. 

 
c. The location, size, density and site layout of any proposed structures or buildings 

as they may impact an adequate supply of light and air to adjacent properties 
and the capacity of essential public facilities such as police and fire protection, 
drainage structures, municipal sanitary sewer and water, and refuse disposal. 

 
While not included with the lot split or lot combination applications, the owner of the resulting 
lot at 300 – 394 S. Old Woodward (should the requested lot splits and lot combination be 
approved), is proposing construction of a new 4 story building.  An application for Preliminary 
Site Plan review has been submitted to the Planning Division, and a review of the plans is in 



progress with the Planning Board.  The placement of the proposed new building and the 
proposed ingress and egress off of Daines Street for a small underground parking 
level will not hinder the development of adjacent properties, nor diminish their 
values.  Should the proposed new building be approved, two vehicular ingress or 
egress access points will be removed, and the estimated value of the new building 
would likely increase the property values of adjacent property. 
 
The subject property is not located within the floodplain or soil erosion limit of a recognized 
stream, river, lake or other water body.  The site does not appear to exhibit evidence of 
regulated wetlands or endangered species of flora and fauna.  The proposed lot 
rearrangement and property transfer will not affect any natural features on the site.   
 
The proposed lot split will not negatively affect the supply of light and air to 
adjacent properties.  It will not negatively affect the capacity of essential public 
facilities.  City departments have no objections to the proposed lot split.   
 
Thus, as the proposed lot split/rearrangement at 300 S. Old Woodward meets all of the 
standards for approval as outlined in Chapter 102, Subdivisions, section 53, the City 
Commission may approve the proposed lot split/rearrangement. 
 
 
LOT SPLIT 294 E. BROWN STREET 
 
The owner of the property at 294 E. Brown Street is also seeking a lot split/rearrangement to 
allow for a “swap parcel” 1,962.79 sq.ft. in size (as shown in Exhibit A of the lot split 
application) to be split from the 35,814.67 sq.ft. parent parcel (which was expanded by 3, 
104.39 sq.ft. should the lot split discussed above be approved), and added to the existing 
parcel known as 394 S. Old Woodward.  The remainder of the property at 294 E. Brown Street 
that would result is shown as Parcel A in Exhibit A of the lot split application, and would be 
33,851.88 sq.ft. in size.  The “swap parcel” would then be added to the existing parcel at 394 S. 
Old Woodward, shown as Parcel B in Exhibit A of the lot split application. 
 
The Subdivision Regulation Ordinance (Chapter 102, Section 102-53) requires that the following 
standards be met for approval of a lot division. 
 

(1) All lots formed or changed shall conform to minimum Zoning Ordinance Standards. 
 

Attached are copies of surveys provided by the applicant depicting existing and 
proposed conditions.  The proposed rearrangement has been reviewed by the 
Community Development Department. Both parcels that result from the lot split at 294 
E. Brown Street would conform to minimum Zoning Ordinance standards as set out in 
Article 02, Section 2.30 of the Zoning Ordinance, for the B-2 Zoning District.  The 
proposed split would reduce the size of 294 E. Brown from 35,814.67 sq. ft. (after lot 
split of 300 S. Old Woodward above) to 33,851.88 sq. ft. in size, and the “swap parcel” 
would be added to the existing 8,137.75 sq.ft. parcel at 394 S. Old Woodward, to create 
a 10,100.54 sq.ft. parcel shown as Parcel B in Exhibit A of the lot split application.   
 



Both resulting parcels at 294 E. Brown Street (Parcel A)  and 394 S. Old 
Woodward (Parcel B) would be in excess of the required 1,000 sq. ft. 
minimum lot size required for specified commercial uses in the B-2 zone 
district.  No non-conformities would be created on either of the resulting 
parcels as a result of the proposed split.  There are no lot coverage or minimum 
open space requirements in the B-2 zone district, nor side setback requirements.  Front 
setbacks on both parcels would not be affected by the lot split.  As the building on 394 
S. Old Woodward is proposed for demolition, any new building proposed would be 
required to meet the 10’ rear setback requirement, and the front setback requirement to 
place the front building façade of a new building on Old Woodward at the frontage line.   
 

(2) All residential lots formed or changed by the division shall have a lot width not less than 
the average lot width of all lots on the same street within 300 feet of the lots formed or 
changed and within the same district. 

 
The lots formed or changed by the division are commercial, not residential, 
therefore this requirement is not applicable. 
 

(3) The division will not adversely affect the interest of the public and of the abutting 
property owners. In making this determination, the City Commission shall consider, but 
not be limited to the following: 

 
a. The location of proposed buildings or structures, the location and nature of vehicular 

ingress or egress so that the use of appropriate development of adjacent land or 
buildings will not be hindered, nor the value thereof impaired. 

 
b. The effect of the proposed division upon any flood plain areas, wetlands or other 

natural features and the ability of the applicant to develop buildable sites on each 
resultant parcel without unreasonable disturbance of such natural features. 

 
c. The location, size, density and site layout of any proposed structures or buildings as 

they may impact an adequate supply of light and air to adjacent properties and the 
capacity of essential public facilities such as police and fire protection, drainage 
structures, municipal sanitary sewer and water, and refuse disposal. 

 
While not included with the lot split or lot combination applications, the owner of the resulting 
lot at 300 – 394 S. Old Woodward (should the requested lot splits and lot combination be 
approved), is proposing construction of a new 4 story building.  An application for Preliminary 
Site Plan review has been submitted to the Planning Division, and a review of the plans is in 
progress with the Planning Board.  The placement of the proposed new building and the 
proposed ingress and egress off of Daines Street for a small underground parking 
level will not hinder the development of adjacent properties, nor diminish their 
values.  Should the proposed new building be approved, two vehicular ingress or 
egress access points will be removed, and the estimated value of the new building is 
not likely to impair the values of adjacent property. 
 
The subject property is not located within the floodplain or soil erosion limit of a recognized 
stream, river, lake or other water body.  The site does not appear to exhibit evidence of 



regulated wetlands or endangered species of flora and fauna.  The proposed lot 
rearrangement and property transfer will not affect any natural features on the site.   
 
The proposed lot split will not negatively affect the supply of light and air to 
adjacent properties.  It will not negatively affect the capacity of essential public 
facilities.  City departments have no objections to the proposed lot split.   
 
Thus, as the proposed lot split/rearrangement at 294 E. Brown Street meets all of the standards 
for approval as outlined in Chapter 102, Subdivisions, section 53, the City Commission may 
approve the proposed lot split/rearrangement. 
 
 
LOT COMBINATION 300 – 394 S. OLD WOODWARD 
 
Should both lot splits/rearrangements discussed above be approved, the owner of the amended 
parcels at 300 and 394 S. Old Woodward seeks a lot combination to create a larger rectangular 
parcel 20,201.08 sq.ft. in size on S. Old Woodward running south of E. Brown Street down to 
Daines to allow the development of a proposed four story mixed use building on the site.  
 
The Combination of Land Parcels Ordinance (Chapter 102, Section 102-83) requires that the 
following standards be met for approval of a lot combination. 
 
(1) The Combination will result in lots or parcels of land consistent with the character of the area 

where the property is located, Chapter 126 of this Code for the zone district in which the 
property is located, and all applicable master land use plans. 
 
With regard to character of the area, the subject site is located on a major road, and 
surrounded by a mix of uses and building heights ranging from one to eight stories in 
height.  The new five story Daxton Hotel is located immediately north of Brown, and a 
new three story mixed use building is located immediately south of Daines Street.  The 
proposed parcel size is consistent with the character of the area and parcel sizes in the 
general area. 
 
With regard to zoning, the existing buildings at 300 – 394 S. Old Woodward are 
proposed for demolition, and a new four story mixed use building is proposed on the 
parcels if the lot combination is approved.  Both parcels are zoned B-2 General 
Business and D-3 (three or four stories) in the Downtown Birmingham Overlay District.  
Detailed plans on the proposed building have been submitted to the Planning Division 
and are in the process of being reviewed by the Planning Board. Both the Preliminary 
Site Plan and Community Impact Study were reviewed by the Planning Board on March 
24, 2021, and were continued to the meeting on April 28, 2021.  The proposed 
development will be required to meet the requirements of the Downtown Overlay 
District.  The applicant has applied for rezoning of the property at 300 – 394 S. Old 
Woodward from D-3 (three or four stories) to D-4 (four or five stories) in the 
Downtown Overlay to allow the proposed fourth floor to be used as a restaurant.  This 
rezoning request is scheduled to be considered by the Planning Board on April 28, 
2021. 
 



With regard to setback, the Downtown Overlay standards for both the D-3 and D-4 
zones require that front building facades be located at the frontage line. The proposed 
building is located at the frontage line with a 0 – 3’ setback facing S. Old Woodward. 
The proposed building satisfies this requirement. 
 
With regard to height, the Downtown Overlay standards for the D-3 Zone permit a 
maximum of 4 stories and 68’ in height, with the 4th story only permitted as a 
residential use and being setback 10 feet from the 3rd story. The applicant has 
proposed a 4-story building 69’ in height, with the 4th floor setback 10 feet from the 
façade of the 3rd floor.  Should the applicant’s rezoning request to D-4 be 
approved, all height requirements will be met as 5 stories and 80’ maximum 
height is permitted in a D-4 zone.  Should the D-3 zoning remain, the 
applicant has advised that they will lower the height of the proposed 
building by 1’ to comply with the maximum height of the D-3 zone.   
 
With regard to parking requirements, 300 – 394 S. Old Woodward are both located 
within the Parking Assessment District, thus no parking for commercial uses is required 
to be provided on site. However, the applicant is proposing one level of underground 
parking, although it is not required for the proposed commercial uses.  The proposed 
building satisfies the parking requirements. 
 
With regard to use, the east side of the building facing S. Old Woodward is along the 
Downtown Overlay Retail Frontage Line which requires retail use within the first 20 feet 
of the building. The proposed building includes retail use within the first 20 
feet along S. Old Woodward.  Also, as previously mentioned in the height section 
above, a 4th story is only permitted in a D-3 zone if used for residential.  As noted 
above, the applicant has applied for rezoning to D-4, which would permit the 
use of the 4th floor as a restaurant.  Should the D-3 zoning remain, the 
applicant has advised that they intend to seek a use variance to allow the 
use of the 4th story for non-residential purposes.    
 
With regard to applicable master plans, the Downtown 2016 Plan recommends mixed 
use, multi-story buildings.  The proposed building has a mix of retail, design service 
and restaurant uses that will fit in with the surrounding uses and will assist in activating 
this area of downtown.  The applicant’s lot combination request and proposed 
building align with the recommendations of the Downtown 2016 Plan. 

 
(2) All residential lots formed as a result of a combination shall be a maximum width of no 

more than twice the average lot width of all lots in the same zone district within 300 feet 
on the same street.  
 
The lot formed as a result of the proposed combination is commercial, not 
residential, therefore this requirement is not applicable. 
 

(3) All residential lots formed as a result of a combination shall be a maximum area of no more 
than twice the average lot area of all lots in the same zone district within 300 feet on the 
same street.  
 



The lot formed as a result of the proposed combination is commercial, not 
residential, therefore this requirement is not applicable. 

 
(4) The combination will result in building envelopes on the combined parcels that will 

allow for the placement of buildings and structures in a manner consistent with the 
existing rhythm and pattern of development within 500 feet in all directions in the same 
zone district.  
 
The only development within 500’ in all directions in the B2 zoning district includes the 
Coldwell Banker Weir Manual building to the west, and the Peabody mansion and 
Powerhouse Gym buildings to the east.  The only development within 500’ in all 
directions in the D-3 Downtown Birmingham Overlay District includes the Coldwell 
Banker Weir Manual building to the west, the Peabody mansion and the western portion 
of the Powerhouse Gym buildings to the east.  The proposed parcel size and 
building envelope for 300 – 394 S. Old Woodward are consistent with the 
varied lot sizes and variety of buildings within 500’ in the B2 zoning district.    

 
(5) Any due or unpaid taxes or special assessments upon the property have been paid in 

full. 
 
There are no outstanding taxes due on the property at 394 S. Old Woodward.  
However, for 300 S. Old Woodward there is a winter tax balance of $122.63, 
and a special assessment with a total payoff of $26,800.28, with $4,219.74 
due 4/30/21.  All outstanding taxes and assessments must be paid in full.   
 

(6) The combination will not adversely affect the interest of the public or the abutting 
property owners. In making this determination, the City Commission shall consider, but 
not be limited to the following: 
 
a.) The location of proposed buildings or structures, the location and nature of vehicular 

ingress or egress so that the use or appropriate development of adjacent land or 
buildings will not be hindered, nor the value thereof impaired. 
 
While not included with the lot split or lot combination applications, the owner of 
the resulting lot at 300 – 394 S. Old Woodward (should the requested lot splits and 
lot combination be approved), is proposing construction of a new 4 story building.  
An application for Preliminary Site Plan review has been submitted to the Planning 
Division, and a review of the plans is in progress with the Planning Board.  The 
placement of the proposed new building and the proposed ingress and 
egress off of Daines Street for a small underground parking level will not 
hinder the development of adjacent properties, nor diminish their values.  
Should the proposed new building be approved, two vehicular ingress or 
egress access points will be removed, and the estimated value of the new 
building would likely increase the property values of adjacent property. 

 
b.) The effect of the proposed combination upon any floodplain areas, wetlands and 

other natural features and the ability of the applicant to develop a buildable site on 
the resulting parcel without unreasonable disturbances of such natural features.  



 
The subject property is not located within the floodplain or soil erosion limit of a 
recognized stream, river, lake or other water body.  The site does not appear to 
exhibit evidence of regulated wetlands or endangered species of flora and fauna.  
The proposed lot combination will not affect any natural features on the 
site.   

 
c.) The location, size, density and site layout of any proposed structures or buildings as 

they may impact an adequate supply of light and air to adjacent properties and the 
capacity of essential public facilities such as police and fire protection, drainage 
structures, municipal sanitary sewer and water, and refuse disposal. 
 
The proposed lot combination and the location, size and density of the 
proposed new building will not negatively affect the supply of light and air 
to adjacent properties, as the site is bounded by roads on three sides, and 
a parking lot on the remaining side.  The proposed combination or new 
building will not negatively affect the capacity of essential public facilities 
nor the ability of the City to provide essential services.  Sufficient water and 
sewer capacity exists to service the site. 

 
LEGAL REVIEW:  
The City Attorney has reviewed the application and has no concerns. 
 
FISCAL IMPACT:  
Not applicable. 
 
PUBLIC COMMUNICATIONS: 
Prior to the application being considered by the City Commission, the City Clerk’s office will send 
out notices to all property owners and tenants within 300 feet of both 300 and 394 S. Old 
Woodward seeking public comment on the proposal.   
 
SUMMARY: 
As the proposed lot split/rearrangements at 294 E. Brown Street and 300 S. Old Woodward 
meet all of the standards for approval as outlined in Chapter 102, Subdivisions, section 53, the 
City Commission may approve the proposed lot split/rearrangements.  Should the applicant’s 
request for rezoning of 300 – 394 S. Old Woodward from D-3 to D-4 be approved, the lot 
combination request and the proposed building envelope will meet all of the requirements for 
approval as outlined in Chapter 102, Subdivisions, section 83, as noted above and the City 
Commission may approve the proposed lot combination. 
 
The Planning Division recommends that the City Commission approve the applications for the 
lot splits/rearrangements and the proposed lot combination of the amended parcels at 300 – 
394 S. Old Woodward.   
 
ATTACHMENTS: 

• Lot split/rearrangement application for 300 S. Old Woodward; 
• Lot split/rearrangement application for 294 E. Brown Street; 
• Lot Combination application for 300 – 394 S. Old Woodward 



• Plans for proposed development at 300 -394 S. Old Woodward as submitted to the 
Planning Board for the meeting of March 24, 2021. 
 

SUGGESTED ACTION: 
To APPROVE the proposed lot split/rearrangement of 300 S. Old Woodward to allow for 
3,104.39 sq.ft. on the western edge of 300 S. Old Woodward to be split from the existing 
parcel, and added to the parcel known as 294 E. Brown Street; 
 

AND 
 
To APPROVE the proposed lot split/rearrangement of 294 E. Brown Street to divide the existing 
parcel into two parcels, to allow for 1,962.79 sq.ft. on the eastern edge of the parcel to be split 
and added to the parcel at 394 S. Old Woodward; 
 

AND 
 
To APPROVE the proposed lot combination of 300 – 394 S. Old Woodward to create a larger 
rectangular parcel 20,201.08 sq.ft. in size on S. Old Woodward running south of E. Brown 
Street to Daines, subject to the following conditions: 
 

1. All outstanding taxes and special assessments due on 300 S. Old Woodward must be 
paid in full;  and 

2. Both 300 S. Old Woodward and 394 S. Old Woodward are approved for rezoning to D-4 
in the Downtown Overlay District, or the height of the proposed building to is reduced to 
68’ and a use variance is obtained from the Board of Zoning Appeals for the use of the 
fourth floor as a restaurant. 

 
 
OR 
 
 
To DENY the proposed lot split/rearrangement of 300 S. Old Woodward, based on the following 
conditions that adversely affect the interest of the public and of the abutting property owners: 
____  
  

 
AND 

To DENY the proposed lot split of 294 E. Brown Street, based on the following conditions that 
adversely affect the interest of the public and of the abutting property owners: 
  
  

 
AND 

 



To deny the lot combination of 300 – 394 S. Old Woodward as proposed based on the following 
conditions that adversely affect the interest of the public and of the abutting property owners: 
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Division of Platted Lots Application #1
Planning Division 

Form will not be processed until it is completely filled out. 

1. Applicant
Name:___________________________________________
Address:_________________________________________
________________________________________________
Phone Number:____________________________________
Fax Number:______________________________________
Email address:____________________________________

2. Property Owner
Name:_____________________________________________
Address:___________________________________________
__________________________________________________
Phone Number:_____________________________________
Fax Number:_______________________________________
Email address:______________________________________

3. Applicant’s Attorney/Contact Person
Name:___________________________________________
Address:_________________________________________
________________________________________________
Phone Number:____________________________________
Fax Number:______________________________________
Email address:____________________________________

4. Project Designer/Developer
Name:_____________________________________________
Address:___________________________________________
__________________________________________________
Phone Number:_____________________________________
Fax Number:_______________________________________
Email address:______________________________________

5. Project Information
Address/Location of Property:________________________
_________________________________________________
Sidwell #:_________________________________________
Parcel #:__________________________________________
Current Zoning:____________________________________

Legal Description:___________________________________ 
__________________________________________________ 
__________________________________________________ 
__________________________________________________ 
__________________________________________________ 

6. Required Attachments
I. Two (2) copies of a registered land survey showing:

i. All existing and proposed platted lot lines;
ii. Legal descriptions of proposed lots;

iii. Footprints of proposed development(s)
including proposed building envelope(s)
with front, side and rear setbacks clearly
marked;

II. One (1) digital copy of plans;

III. Proof of ownership;
IV. Written statement of reasons for request;
V. A letter of authority or power of attorney in the event

the application is made by a person other than the
property owner;

VI. Sketches of proposed development (optional);
VII. Other data having a direct bearing on the request.

VIII. Any other data requested by the Planning Board,
Planning Department, or other City Departments.

7. Details of the Proposed Development (attach separate sheet if necessary)
________________________________________________________________________________________________
________________________________________________________________________________________________
________________________________________________________________________________________________
________________________________________________________________________________________________
_______________________________________________________________________________________________
_______________________________________________________________________________________________
_______________________________________________________________________________________________

Division of Platted Lots Application #1

RH, Inc.

Corte Madera, CA 94925

15 Koch Road

See attached Consent Form for each of the 2 property owners

See Consent Form

(415) 936-9642 See Consent Form

N/A N/A

ds@rh.com See Consent Form

Richard D. Rattner

Birmingham, MI 48009

380 N. Old Woodward Ave., Ste. 300

Victor Saroki, FAIA

Birmingham, MI 48009

430 N. Old Woodward Ave., Fl. 3

(248) 642-0333 (248) 258-5707

(248) 642-0856 N/A

rdr@wwrplaw.com vsaroki@sarokiarchitecture.com

294 E. Brown Street and 300

S. Old Woodward Ave.

19-36-204-021 and 19-36-204-006

19-36-204-021 and 19-36-204-006

B2/D3

See attached survey

Commanding four levels and over 49,810 interior and exterior square feet, this innovative retail concept features artistic installations of home furnishings in a gallery setting, showcasing

RH Interiors, RH Modern, and RH Outdoors. RH's seamlessly integrated culinary offering, the RH rooftop restaurant highlights an ingredient-driven menu. RH Birmingham will also include an

interactive design atelier offering professional design services in a studio environment and a rooftop park. A SLUP is required for alcoholic beverage service for on-site consumption

in the B2 Zone.
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(I), (We), the undersigned, do hereby request to divide lots of record in the City of Birmingham, Oakland County, Michigan. (I), 
(We), do hereby swear that all of the statements, signatures, and descriptions appearing on and with this request are in all respects 
true and accurate to the best of (my), (our), knowledge. 
 
 
By providing your e-mail to the City, you agree to receive news notifications from the City. If you do not wish to receive these
messages, you may unsubscribe at any time. 
 

 
Signature of Property Owner:_______________________________________________________________ 
 

Date: ____________ 

Print Name:______________________________________________________________________________ 
 

 

Signature of Applicant:_____________________________________________________________________ 
 

Date:_____________ 

Print Name:______________________________________________________________________________ 
 

 

 
 

 Office Use Only  

Application#:_______________________ 
 

Date Received:_________________________ Fee:_____________________________ 

Date of Approval:____________________ 
 

Date of Denial:_________________________ Reviewed By:_____________________ 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

See attached Consent Forms

 Dave Stanchak, President
!!"#$%&!!'()$#*#*% + , -. , )



#Av of jBirmingham
A IIMWOmmW)

CONSENT OF PROPERTY OWNER

Michigan
Frank T. Konjarevich or Lots H. Konjarevich, as Trustees lor the Frank T Konjarevich Rev. Llv Trust dated 5122195

I, , OF THE STATE OF AND
(Name of Property Owner)

Oakland
COUNTY OF STATE THE FOLLOWING:

394 S. Old Woodward1. That I am the owner of real estate located at

(Address of Affected Property)

2. That I have read and examined the Application for DIVISION OF PLATTED LOTS made to the City of

RH, Inc.
Birmingham by:

(Name of Applicant)

3. That I have no objections to, and consent to the request(s) described in the Application made to the City of

Birmingham.

Frank T. Konjarevich or Lois H. Konjarevich, as Trustees for the Frank T. Konjarevich Rev. Liv. Trust dated 5/22/95

Name of Owner (Printed):

Vay/j/Signature of Owner:, Date:
71
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Notice Signs - Rental Application 
Community Development 

 
1.  Applicant              Property Owner 
Name: ______________________________________________  Name: _____________________________________________  
Address: ____________________________________________  Address: ___________________________________________  
 ___________________________________________________   __________________________________________________  
Phone Number: _______________________________________  Phone Number: ______________________________________  
Fax Number: _________________________________________  Fax Number: ________________________________________  
Email address: _______________________________________        Email address: _______________________________________ 
 
2.   Project Information 
Address/Location of Property: ___________________________  Name of Historic District site is in, if any:_________________ 
Name of Development: _________________________________  Current Use: ________________________________________  
Area in Acres:  _______________________________________  Current Zoning:  _____________________________________   
 
3.   Date of Board Review  
Board of Building Trades Appeals: ________________________     Board of Zoning Appeals:  _____________________________   
City Commission: _____________________________________      Design Review Board: _________________________________   
Historic District Commission:____________________________      Housing Board of Appeals: ______________________________ 
Planning Board:  _______________________________________  
 
The undersigned states the above information is true and correct, and understands that it is the 
responsibility of the applicant to post the Notice Sign(s) at least 15 days prior to the date on which the 
project will be reviewed by the appropriate board or commission, and to ensure that the Notice Sign(s) 
remains posted during the entire 15 day mandatory posting period.  The undersigned further agrees to 
pay a rental fee and security deposit for the Notice Sign(s), and to remove all such signs on the day 
immediately following the date of the hearing at which the project was reviewed.  The security deposit 
will be refunded when the Notice Sign(s) are returned undamaged to the Community Development 
Department.  Failure to return the Notice Sign(s) and/or damage to the Notice Sign(s) will result in 
forfeiture of the security deposit.   

 

Signature of Applicant:  ________________________________________  Date:  ___________________  
 

Office Use Only 
Application #:________________________  Date Received:____________________     Fee:_________________________________   
 
Date of Approval:_____________________  Date of Denial:____________________     Reviewed by:_________________________ 

 
 
 
 
 
 
 

RHF&B Michigan, LLC See attached Consent Form for each of the 3 property owners

15 Koch Road See Consent Form

Corte Madera, CA 94925

(415) 936-9642 See Consent Form

N/A N/A

ds@rh.com See Consent Form

300-394 S. Old Woodward Ave. Not in any historic district

RH Birmingham Retail and Office

.46 acres D-3

N/A 300-394 S. Old Woodward Ave.

TBD N/A

N/A N/A

03/24/21

1#2%& 3*"#$%!$+ ,-,.-,0



1-28-2021

DATE DRAWN

M.C. 1 of 5M106

JOB No. SHEET

NOWAK & FRAUS ENGINEERS

46777 Woodward Ave.

Pontiac, MI 48342-5032

Tel. (248) 332-7931

WWW.NFE-ENGR.COM

Exhibit A - Land Division No. 1
PARENT PARCEL

LEGAL DESCRIPTION - PARCELS I & II (PER TITLE COMMITMENT)

LEGAL DESCRIPTION - PARCEL 2 (PER TITLE COMMITMENT)

02-24-2021
REVISED
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D
 AVE.  ( 100' R

.O
.W

. )

N
F

N

1" = 50'

SCALE DRAWN

M.C. 2 of 5M106

JOB No. SHEET

NOWAK & FRAUS ENGINEERS

46777 Woodward Ave.

Pontiac, MI 48342-5032

Tel. (248) 332-7931

WWW.NFE-ENGR.COM

Exhibit A
PARENT PARCEL

1-28-2021

DATE

02-24-2021
REVISED



E. BROWN ST.  ( 60' R.O.W. )

DAINES ST.  ( 40' R.O.W. )

S. O
LD

 W
O

O
D

W
AR

D
 AVE.  ( 100' R

.O
.W

. )

N
F

N

1" = 50'

SCALE DRAWN

M.C. 3 of 5M106

JOB No. SHEET

NOWAK & FRAUS ENGINEERS

46777 Woodward Ave.

Pontiac, MI 48342-5032

Tel. (248) 332-7931

WWW.NFE-ENGR.COM

Exhibit A
SWAP PARCEL

1-28-2021

DATE

02-24-2021
REVISED

LEGAL DESCRIPTION - SWAP PARCEL



1-28-2021

DATE DRAWN

M.C. 4 of 5M106

JOB No. SHEET

NOWAK & FRAUS ENGINEERS

46777 Woodward Ave.

Pontiac, MI 48342-5032

Tel. (248) 332-7931

WWW.NFE-ENGR.COM

Exhibit A
RESULTING PARCEL

LEGAL DESCRIPTION - PARCEL A

LEGAL DESCRIPTION - PARCEL B

02-24-2021
REVISED



E. BROWN ST.  ( 60' R.O.W. )

DAINES ST.  ( 40' R.O.W. )

S. O
LD

 W
O

O
D

W
AR

D
 AVE.  ( 100' R

.O
.W

. )

N
F

N

1" = 50'

SCALE DRAWN

M.C. 5 of 5M106

JOB No. SHEET

NOWAK & FRAUS ENGINEERS

46777 Woodward Ave.

Pontiac, MI 48342-5032

Tel. (248) 332-7931

WWW.NFE-ENGR.COM

Exhibit A
RESULTING PARCEL

1-28-2021

DATE

02-24-2021
REVISED
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1 

Division of Platted Lots Application #2
Planning Division 

Form will not be processed until it is completely filled out. 

1. Applicant
Name:___________________________________________
Address:_________________________________________
________________________________________________
Phone Number:____________________________________
Fax Number:______________________________________
Email address:____________________________________

2. Property Owner
Name:_____________________________________________
Address:___________________________________________
__________________________________________________
Phone Number:_____________________________________
Fax Number:_______________________________________
Email address:______________________________________

3. Applicant’s Attorney/Contact Person
Name:___________________________________________
Address:_________________________________________
________________________________________________
Phone Number:____________________________________
Fax Number:______________________________________
Email address:____________________________________

4. Project Designer/Developer
Name:_____________________________________________
Address:___________________________________________
__________________________________________________
Phone Number:_____________________________________
Fax Number:_______________________________________
Email address:______________________________________

5. Project Information
Address/Location of Property:________________________
_________________________________________________
Sidwell #:_________________________________________
Parcel #:__________________________________________
Current Zoning:____________________________________

Legal Description:___________________________________ 
__________________________________________________ 
__________________________________________________ 
__________________________________________________ 
__________________________________________________ 

6. Required Attachments
I. Two (2) copies of a registered land survey showing:

i. All existing and proposed platted lot lines;
ii. Legal descriptions of proposed lots;

iii. Footprints of proposed development(s)
including proposed building envelope(s)
with front, side and rear setbacks clearly
marked;

II. One (1) digital copy of plans;

III. Proof of ownership;
IV. Written statement of reasons for request;
V. A letter of authority or power of attorney in the event

the application is made by a person other than the
property owner;

VI. Sketches of proposed development (optional);
VII. Other data having a direct bearing on the request.

VIII. Any other data requested by the Planning Board,
Planning Department, or other City Departments.

7. Details of the Proposed Development (attach separate sheet if necessary)
________________________________________________________________________________________________
________________________________________________________________________________________________
________________________________________________________________________________________________
________________________________________________________________________________________________
_______________________________________________________________________________________________
_______________________________________________________________________________________________
_______________________________________________________________________________________________

Division of Platted Lots Application #2

RH, Inc.

Corte Madera, CA 94925

15 Koch Road

See attached Consent Form for each of the 2 property owners

See Consent Form

(415) 936-9642 See Consent Form

N/A N/A

ds@rh.com See Consent Form

Richard D. Rattner

Birmingham, MI 48009

380 N. Old Woodward Ave., Ste. 300

Victor Saroki, FAIA

Birmingham, MI 48009

430 N. Old Woodward Ave., Fl. 3

(248) 642-0333 (248) 258-5707

(248) 642-0856 N/A

rdr@wwrplaw.com vsaroki@sarokiarchitecture.com

294 E. Brown Street and 394

S. Old Woodward Ave.

19-36-204-021 and 19-36-204-014

19-36-204-021 and 19-36-204-014

B2/D3

See attached survey

Commanding four levels and over 49,810 interior and exterior square feet, this innovative retail concept features artistic installations of home furnishings in a gallery setting, showcasing

RH Interiors, RH Modern, and RH Outdoors. RH's seamlessly integrated culinary offering, the RH rooftop restaurant highlights an ingredient-driven menu. RH Birmingham will also include an

interactive design atelier offering professional design services in a studio environment and a rooftop park. A SLUP is required for alcoholic beverage service for on-site consumption

in the B2 Zone.



2 
 

 
 

(I), (We), the undersigned, do hereby request to divide lots of record in the City of Birmingham, Oakland County, Michigan. (I), 
(We), do hereby swear that all of the statements, signatures, and descriptions appearing on and with this request are in all respects 
true and accurate to the best of (my), (our), knowledge. 
 
 
By providing your e-mail to the City, you agree to receive news notifications from the City. If you do not wish to receive these
messages, you may unsubscribe at any time. 
 

 
Signature of Property Owner:_______________________________________________________________ 
 

Date: ____________ 

Print Name:______________________________________________________________________________ 
 

 

Signature of Applicant:_____________________________________________________________________ 
 

Date:_____________ 

Print Name:______________________________________________________________________________ 
 

 

 
 

 Office Use Only  

Application#:_______________________ 
 

Date Received:_________________________ Fee:_____________________________ 

Date of Approval:____________________ 
 

Date of Denial:_________________________ Reviewed By:_____________________ 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

See attached consent forms

Dave Stanchak, President
!"#$% &''"()* + , -.,-/



#Av of jBirmingham
A IIMWOmmW)

CONSENT OF PROPERTY OWNER

Michigan
Frank T. Konjarevich or Lots H. Konjarevich, as Trustees lor the Frank T Konjarevich Rev. Llv Trust dated 5122195

I, , OF THE STATE OF AND
(Name of Property Owner)

Oakland
COUNTY OF STATE THE FOLLOWING:

394 S. Old Woodward1. That I am the owner of real estate located at

(Address of Affected Property)

2. That I have read and examined the Application for DIVISION OF PLATTED LOTS made to the City of

RH, Inc.
Birmingham by:

(Name of Applicant)

3. That I have no objections to, and consent to the request(s) described in the Application made to the City of

Birmingham.

Frank T. Konjarevich or Lois H. Konjarevich, as Trustees for the Frank T. Konjarevich Rev. Liv. Trust dated 5/22/95

Name of Owner (Printed):

Vay/j/Signature of Owner:, Date:
71

2



 

 
 

Notice Signs - Rental Application 
Community Development 

 
1.  Applicant              Property Owner 
Name: ______________________________________________  Name: _____________________________________________  
Address: ____________________________________________  Address: ___________________________________________  
 ___________________________________________________   __________________________________________________  
Phone Number: _______________________________________  Phone Number: ______________________________________  
Fax Number: _________________________________________  Fax Number: ________________________________________  
Email address: _______________________________________        Email address: _______________________________________ 
 
2.   Project Information 
Address/Location of Property: ___________________________  Name of Historic District site is in, if any:_________________ 
Name of Development: _________________________________  Current Use: ________________________________________  
Area in Acres:  _______________________________________  Current Zoning:  _____________________________________   
 
3.   Date of Board Review  
Board of Building Trades Appeals: ________________________     Board of Zoning Appeals:  _____________________________   
City Commission: _____________________________________      Design Review Board: _________________________________   
Historic District Commission:____________________________      Housing Board of Appeals: ______________________________ 
Planning Board:  _______________________________________  
 
The undersigned states the above information is true and correct, and understands that it is the 
responsibility of the applicant to post the Notice Sign(s) at least 15 days prior to the date on which the 
project will be reviewed by the appropriate board or commission, and to ensure that the Notice Sign(s) 
remains posted during the entire 15 day mandatory posting period.  The undersigned further agrees to 
pay a rental fee and security deposit for the Notice Sign(s), and to remove all such signs on the day 
immediately following the date of the hearing at which the project was reviewed.  The security deposit 
will be refunded when the Notice Sign(s) are returned undamaged to the Community Development 
Department.  Failure to return the Notice Sign(s) and/or damage to the Notice Sign(s) will result in 
forfeiture of the security deposit.   

 

Signature of Applicant:  ________________________________________  Date:  ___________________  
 

Office Use Only 
Application #:________________________  Date Received:____________________     Fee:_________________________________   
 
Date of Approval:_____________________  Date of Denial:____________________     Reviewed by:_________________________ 

 
 
 
 
 
 
 

RHF&B Michigan, LLC See attached Consent Form for each of the 3 property owners

15 Koch Road See Consent Form

Corte Madera, CA 94925

(415) 936-9642 See Consent Form

N/A N/A

ds@rh.com See Consent Form

300-394 S. Old Woodward Ave. Not in any historic district

RH Birmingham Retail and Office

.46 acres D-3

N/A 300-394 S. Old Woodward Ave.

TBD N/A

N/A N/A

03/24/21

1#2%& 3*"#$%!$+ ,-,.-,0



1-28-2021

DATE DRAWN

M.C. 1 of 5M106

JOB No. SHEET

NOWAK & FRAUS ENGINEERS

46777 Woodward Ave.

Pontiac, MI 48342-5032

Tel. (248) 332-7931

WWW.NFE-ENGR.COM

Exhibit A - Land Division No. 2
PARENT PARCEL

02-24-2021
REVISED

LEGAL DESCRIPTION - PARCEL 3 (PER TITLE COMMITMENT)

LEGAL DESCRIPTION - PARCEL 1



E. BROWN ST.  ( 60' R.O.W. )

DAINES ST.  ( 40' R.O.W. )
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LD
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D
 AVE.  ( 100' R

.O
.W

. )
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N

1" = 50'

SCALE DRAWN

M.C. 2 of 5M106

JOB No. SHEET

NOWAK & FRAUS ENGINEERS

46777 Woodward Ave.

Pontiac, MI 48342-5032

Tel. (248) 332-7931

WWW.NFE-ENGR.COM

Exhibit A
PARENT PARCEL

1-28-2021

DATE

02-24-2021
REVISED



E. BROWN ST.  ( 60' R.O.W. )

DAINES ST.  ( 40' R.O.W. )

S. O
LD
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O

O
D

W
AR

D
 AVE.  ( 100' R

.O
.W

. )

N
F

N

1" = 50'

SCALE DRAWN

M.C. 3 of 5M106

JOB No. SHEET

NOWAK & FRAUS ENGINEERS

46777 Woodward Ave.

Pontiac, MI 48342-5032

Tel. (248) 332-7931

WWW.NFE-ENGR.COM

Exhibit A
SWAP PARCEL

1-28-2021

DATE

02-24-2021
REVISED

LEGAL DESCRIPTION - SWAP PARCEL



1-28-2021

DATE DRAWN

M.C. 4 of 5M106

JOB No. SHEET

NOWAK & FRAUS ENGINEERS

46777 Woodward Ave.

Pontiac, MI 48342-5032

Tel. (248) 332-7931

WWW.NFE-ENGR.COM

Exhibit A
RESULTING PARCEL

LEGAL DESCRIPTION - PARCEL A

LEGAL DESCRIPTION - PARCEL B

02-24-2021
REVISED



E. BROWN ST.  ( 60' R.O.W. )

DAINES ST.  ( 40' R.O.W. )

S. O
LD

 W
O

O
D

W
AR

D
 AVE.  ( 100' R

.O
.W

. )

N
F

N

1" = 50'

SCALE DRAWN

M.C. 5 of 5M106

JOB No. SHEET

NOWAK & FRAUS ENGINEERS

46777 Woodward Ave.

Pontiac, MI 48342-5032

Tel. (248) 332-7931

WWW.NFE-ENGR.COM

Exhibit A
RESULTING PARCEL

1-28-2021

DATE

02-24-2021
REVISED
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1 

Combination of Platted Lots Application 
Planning Division 

Form will not be processed until it is completely filled out. 

1. Applicant
Name:___________________________________________
Address:_________________________________________
________________________________________________
Phone Number:____________________________________
Fax Number:______________________________________
Email address:____________________________________

2. Property Owner
Name:_____________________________________________
Address:___________________________________________
__________________________________________________
Phone Number:_____________________________________
Fax Number:_______________________________________
Email address:______________________________________

3. Applicant’s Attorney/Contact Person
Name:___________________________________________
Address:_________________________________________
________________________________________________
Phone Number:____________________________________
Fax Number:______________________________________
Email address:____________________________________

4. Project Designer/Developer
Name:_____________________________________________
Address:___________________________________________
__________________________________________________
Phone Number:_____________________________________
Fax Number:_______________________________________
Email address:______________________________________

5. Project Information
Address/Location of Property:________________________
_________________________________________________
Sidwell #:_________________________________________
Parcel #:__________________________________________
Current Zoning:____________________________________

Legal Description:___________________________________ 
__________________________________________________ 
__________________________________________________ 
__________________________________________________ 
__________________________________________________ 

6. Required Attachments
I. Two (2) copies of a registered land survey showing:

i. All existing and proposed platted lot lines;
ii. Legal descriptions of proposed lots;

iii. Locations of existing/surrounding
structures for at least 500 ft. in all directions;

iv. Footprints of proposed development
including proposed building envelope with
front, side and rear setbacks clearly marked;

II. One (1) digital copy of plans;
III. Proof of ownership;
IV. Written statement of reasons for request;
V. A letter of authority or power of attorney in the event

the application is made by a person other than the
property owner;

VI. Sketches of proposed development (optional);
VII. Other data having a direct bearing on the request.

VIII. Any other data requested by the Planning Board,
Planning Department, or other City Departments.

7. Details of the Proposed Development (attach separate sheet if necessary)
________________________________________________________________________________________________
________________________________________________________________________________________________
________________________________________________________________________________________________
________________________________________________________________________________________________
_______________________________________________________________________________________________
_______________________________________________________________________________________________
_______________________________________________________________________________________________

RH, Inc.

Corte Madera, CA 94925

15 Koch Road

See attached Consent Form for each of the 3 property owners

See Consent Form

(415) 936-9642 See Consent Form

N/A N/A

ds@rh.com See Consent Form

Richard D. Rattner

Birmingham, MI 48009

380 N. Old Woodward Ave., Ste. 300

Victor Saroki, FAIA

Birmingham, MI 48009

430 N. Old Woodward Ave., Fl. 3

(248) 642-0333 (248) 258-5707

(248) 642-0856 N/A

rdr@wwrplaw.com vsaroki@sarokiarchitecture.com

300 & 394 S. Old Woodward Ave. /

294 E. Brown Street

19-36-204-021, 19-36-204-006 & 19-36-204-014

19-36-204-021, 19-36-204-006 & 19-36-204-014

B2/D3

See attached survey

Commanding four levels and over 49,810 interior and exterior square feet, this innovative retail concept features artistic installations of home furnishings in a gallery setting, showcasing

RH Interiors, RH Modern, and RH Outdoors. RH's seamlessly integrated culinary offering, the RH rooftop restaurant highlights an ingredient-driven menu. RH Birmingham will also include an

interactive design atelier offering professional design services in a studio environment and a rooftop park. A SLUP is required for alcoholic beverage service for on-site consumption

in the B2 Zone.



2 
 

 
 

 

(I), (We), the undersigned, do hereby request to combine lots of record in the City of Birmingham, Oakland County, Michigan. 
(I), (We), do hereby swear that all of the statements, signatures, and descriptions appearing on and with this request are in all 
respects true and accurate to the best of (my), (our), knowledge. 
 
 
By providing your e-mail to the City, you agree to receive news notifications from the City. If you do not wish to receive these
messages, you may unsubscribe at any time. 
 

 
Signature of Property Owner:_______________________________________________________________ 
 

Date: ____________ 

Print Name:______________________________________________________________________________ 
 

 

Signature of Applicant:_____________________________________________________________________ 
 

Date:_____________ 

Print Name:______________________________________________________________________________ 
 

 

 
 

 Office Use Only  

Application#:_______________________ 
 

Date Received:_________________________ Fee:_____________________________ 

Date of Approval:____________________ 
 

Date of Denial:_________________________ Reviewed By:_____________________ 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

See attached consent forms

Dave Stanchak, President
!"#$%& ' ( )*()+



of Birmingham
<4^ "WflSL			.< HMtoHr

CONSENT OF PROPERTY OWNER

Michigan
Frank T Konfarevtch or Lots H Konjarevtch. as Trustees for the Frank T Konjarevich Rev Uv Trust datod WW5

, OF THE STATE OF AND
(Name of Property Owner)

OaklandCOUNTY OF STATE THE FOLLOWING:

394 S. Od Woodward1. That I am the owner of real estate located at

(Address ofAffected Property)

2. That I have read and examined the Application for COMBINATION OF PLATTED LOTS made to the City of

RH, Inc.Birmingham by:

(Name ofApplicant)

3. That I have no objections to, and consent to the request(s) described in the Application made to the City of

Birmingham.

Frank T. Konjarevich or Lois H. Konjarevich, as Trustees for the Frank T, Konjarevich Rev. Liv. Trust dated 5/22/95

Name of Owner (Printed):

Signature of Owner: Date:

2



 

 
 

Notice Signs - Rental Application 
Community Development 

 
1.  Applicant              Property Owner 
Name: ______________________________________________  Name: _____________________________________________  
Address: ____________________________________________  Address: ___________________________________________  
 ___________________________________________________   __________________________________________________  
Phone Number: _______________________________________  Phone Number: ______________________________________  
Fax Number: _________________________________________  Fax Number: ________________________________________  
Email address: _______________________________________        Email address: _______________________________________ 
 
2.   Project Information 
Address/Location of Property: ___________________________  Name of Historic District site is in, if any:_________________ 
Name of Development: _________________________________  Current Use: ________________________________________  
Area in Acres:  _______________________________________  Current Zoning:  _____________________________________   
 
3.   Date of Board Review  
Board of Building Trades Appeals: ________________________     Board of Zoning Appeals:  _____________________________   
City Commission: _____________________________________      Design Review Board: _________________________________   
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Planning Board:  _______________________________________  
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project will be reviewed by the appropriate board or commission, and to ensure that the Notice Sign(s) 
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pay a rental fee and security deposit for the Notice Sign(s), and to remove all such signs on the day 
immediately following the date of the hearing at which the project was reviewed.  The security deposit 
will be refunded when the Notice Sign(s) are returned undamaged to the Community Development 
Department.  Failure to return the Notice Sign(s) and/or damage to the Notice Sign(s) will result in 
forfeiture of the security deposit.   

 

Signature of Applicant:  ________________________________________  Date:  ___________________  
 

Office Use Only 
Application #:________________________  Date Received:____________________     Fee:_________________________________   
 
Date of Approval:_____________________  Date of Denial:____________________     Reviewed by:_________________________ 
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Statistics

Description Symbol Avg Max Min Max/Min Avg/Min Avg/Max

OVERALL 0.5 fc 9.1 fc 0.0 fc N/A N/A 0.1:1

General Note

1.  SEE SCHEDULE FOR LUMINAIRE MOUNTING HEIGHT.
2.  CALCULATIONS ARE SHOWN IN FOOTCANDLES AT: 0' - 0"

THE ENGINEER AND/OR ARCHITECT MUST DETERMINE APPLICABILITY OF THE LAYOUT TO EXISTING / FUTURE
FIELD CONDITIONS.  THIS LIGHTING LAYOUT REPRESENTS ILLUMINATION LEVELS CALCULATED FROM
LABORATORY DATA TAKEN UNDER CONTROLLED CONDITIONS IN ACCORDANCE WITH ILLUMINATING
ENGINEERING SOCIETY APPROVED METHODS.  ACTUAL PERFORMANCE OF ANY MANUFACTURER'S LUMINAIRE
MAY VARY DUE TO VARIATION IN ELECTRICAL VOLTAGE, TOLERANCE IN LAMPS, AND OTHER VARIABLE FIELD
CONDITIONS. MOUNTING HEIGHTS INDICATED ARE FROM GRADE AND/OR FLOOR UP.

THESE LIGHTING CALCULATIONS ARE NOT A SUBSTITUTE FOR INDEPENDENT ENGINEERING ANALYSIS OF
LIGHTING SYSTEM SUITABILITY AND SAFETY.  THE ENGINEER AND/OR ARCHITECT IS RESPONSIBLE TO REVIEW
FOR MICHIGAN ENERGY CODE AND LIGHTING QUALITY COMPLIANCE.

UNLESS EXEMPT, PROJECT MUST COMPLY WITH LIGHTING CONTROLS REQUIRMENTS DEFINED IN ASHRAE 90.1
2013. FOR SPECIFIC INFORMATION CONTACT GBA CONTROLS GROUP AT ASG@GASSERBUSH.COM OR 734-266-
6705.

Ordering Note

FOR INQUIRIES CONTACT GASSER BUSH AT
QUOTES@GASSERBUSH.COM OR 734-266-
6705.

Schedule

Symbol Label QTY Manufacturer Catalog Number Description Lamp
Number
Lamps

Lumens per
Lamp

LLF Wattage
Mounting

Height

C
26 BEGA 77007+K4 LED IN-GRADE FLOODLIGHT LED 1 967 0.9 17 0'-0"

F
8 UNKNOWN SUPPLIED AND VERIFIED BY

OTHERS
SUPPLIED AND VERIFIED BY
OTHERS

SUPPLIED AND VERIFIED BY
OTHERS

1 UNKNOWN 0.75 12'-0"

G
8 LANTERN SUPPLIED BY RH LANTERN SUPPLIED BY RH LANTERN SUPPLIED BY RH LANTERN SUPPLIED BY RH 1 0.9 9'-0"

Alternates Note

THE USE OF FIXTURE ALTERNATES MUST BE
RESUBMITTED TO THE CITY FOR APPROVAL.

UNKNOWN UNKNOWN

UNKNOWN
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MEMORANDUM 
Department of Public Services 

DATE: March 30, 2021 

TO: Thomas M. Markus, City Manager 

FROM: Lauren A. Wood, Director of Public Services 

SUBJECT: Chesterfield Fire Station - Park Designation 

INTRODUCTION: 
There is interest and ongoing conversation from community members about designating 
an existing public property (known as the Chesterfield Fire Station) as a City park.  In 
addition, to consider naming the park in honor of a local resident.  Last year, a proposal 
and petition for a new park and playground located at Fire Station #2 was presented to 
the Parks and Recreation Board at their August 11, 2020 meeting.  The Parks and 
Recreation Board took no action.  However, the Administration informed the presenter, 
Kate Bongiorno that further consideration and communication can occur about this idea 
after the Parks and Recreation Bond proposal in November 2020. 

Some park elements proposed at the corner of this parcel are an all-inclusive playground 
structure, benches, picnic tables and a gazebo, among other suggestions.  There is not a 
concept plan, to date, for the proposed suggested site amenities.  Of course, this would 
be a good starting point, in order to provide estimated construction costs. 

BACKGROUND: 
As part of the City property inventory, the Chesterfield Fire Station is a named property 
for use as a fire station.  The location is on Maple Road between Chesterfield and Fairfax.  
The total area is 1.36 acres.  The portion of this property to be labeled as a City Park is 
on the east side of the new fire station and comprises approximately .60 acres. 

This property is zoned Public Property (PP), which is similar to all other public property 
including those sites classified as parks.  There is no Park designation under the Zoning 
Code.  For size comparison purposes, Adams Fire Station is 1.05 acres. 

In July 2020, the City Commission identified park and recreation projects to be part of the 
local ballot proposal for $11,250,000.  The proposal to create a park at Fire Station #2 
was presented after projects were included with the Parks and Recreation Bond proposal. 

7F
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Since the passing of the Parks and Recreation Bond proposal, we are moving forward on 
several initiatives as part the recommended project priority list.  The overall Parks and 
Recreation Master Plan identified several capital improvements projects at numerous City 
parks, new playgrounds and improvements to the Rouge River trail system.  This proposal 
is not part of the overall parks and recreation initiatives. 
 
As part of the due diligence in reviewing and making a recommendation back to the City 
Commission on this issue, the Administration will examine historical records and 
background information on other similar naming protocols of City parks, facilities and the 
like.  There are examples from the past for which we can draw from as part of this review. 
 
A donation is not being proposed as part of this request, but there is certainly a potential 
opportunity for donations to be part of any future park development.  I have included a 
copy of the Parks and Recreation Donor Policy adopted in October 26, 2015 by the City 
Commission. 
 
LEGAL REVIEW: 
There is no legal review at this time. 
 
FISCAL IMPACT: 
New park and playground located at Fire Station #2 was not part of the Parks and 
Recreation Bond allocation, since it came up afterwards.  Therefore, at this time, this park 
development is not included in the bond dollar distribution.  There has been no funds 
budgeted in the current fiscal year budget for any park improvements at this site. 
 
PUBLIC COMMUNICATIONS: 
Public input will be ongoing, to be gathered at the Parks and Recreation Board and City 
Commission meetings.  Opportunities to include social media tools for additional feedback 
about this issue.  Communications will be underway between City Administration and 
various City Departments. 
 
SUMMARY: 
Several issues need to be addressed as part of the review by the Parks and Recreation 
Board.  These may include some of the following items.  1.  Examine zoning issues and 
park designation steps.  2.  Does this limit or restrict Fire Station uses and future 
expansion?  3.  Review potential site amenities and probable costs, based on size and 
space restrictions.  4.  How do we initiate naming opportunities, review past examples of 
City Commission actions.  5.  How do we go about finding fundraising opportunities?  6.  
Examine potential financial impact and funding sources. 
 
ATTACHMENTS: 

 August 11, 2020 Parks and Recreation Board Agenda Item #2 and meeting 
minutes 

 City of Birmingham Parks and Recreation Donor Policy 
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SUGGESTED RESOLUTION: 
To refer this matter to the Parks and Recreation Board for their review, discussion and 
recommended actions about designating a portion of the Chesterfield Fire Station property 
as a City Park and provide formal park naming procedures.  Further, to consider potential 
park site amenities and budget implications in order to undertake such endeavor. 



7/17/2020 City of Birmingham MI Mail - Fwd: Proposal for the Birmingham City Commission
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Connie Folk <cfolk@bhamgov.org>

Fwd: Proposal for the Birmingham City Commission
1 message

Lauren Wood <Lwood@bhamgov.org> Tue, Jul 14, 2020 at 2:28 PM
To: "Laird, Carrie" <Claird@bhamgov.org>, "Folk, Connie" <Cfolk@bhamgov.org>

fyi

See the attached

Lauren Wood
Director of Public Services

City of Birmingham
Department of Public Services
851 S. Eton, Birmingham, MI 48009
Direct Dial:  248.530.1702

---------- Forwarded message ---------
From: Joe Valentine <Jvalentine@bhamgov.org>
Date: Mon, Jul 13, 2020 at 9:34 AM
Subject: Fwd: Proposal for the Birmingham City Commission
To: Brad Host <bhost@bhamgov.org>, Clinton Baller <cballer@bhamgov.org>, Mark Nickita <mnickita@bhamgov.org>,
Pierre Boutros <pboutros@bhamgov.org>, Racky Hoff <rhoff@bhamgov.org>, Stuart Sherman
<ssherman@bhamgov.org>, Therese Longe <tlonge@bhamgov.org>, Tim Currier <tcurrier@bhlaw.us.com>
Cc: Alex Bingham <abingham@bhamgov.org>, Lauren Wood <Lwood@bhamgov.org>

FYI - Please note the attached letter and petition received today from a resident in the Quarton Lake neighborhood to
make the public property next to Fire Station #2 off Maple into a park and playground.  Such requests would be routed to
the appropriate board for a review and recommendation, which in this case is the Parks and Recreation Board.  

---------- Forwarded message ---------
From: Joe Valentine <Jvalentine@bhamgov.org>
Date: Mon, Jul 13, 2020 at 9:28 AM
Subject: Fwd: Proposal for the Birmingham City Commission
To: <katebongiorno@gmail.com>
Cc: Therese Longe <tlonge@bhamgov.org>

Ms. Bongiorno,

Thank you for sharing your petition for the creation of a new park and playground in the Quarton Lake Neighborhood next
to fire station #2.  As we consider opportunities for improving our parks we will include your petition for consideration as
well.  This evening the City Commission will be presented with an opportunity for a Parks and Recreation Bond and I will
share your petition with them.  Per normal protocol, your petition may be directed to the Parks and Recreation Board for
review and development of a formal recommendation back to the City Commission to act upon.  We can keep you
advised as to when the Parks and Recreation Board may consider your petition so you can elaborate on the interest and
ideas from your neighborhood.

Best regards,
Joe Valentine

---------- Forwarded message ---------
From: Kate Bongiorno <katebongiorno@gmail.com>
Date: Fri, Jul 10, 2020 at 5:54 PM

Agenda Item #2

https://www.google.com/maps/search/851+S.+Eton,%C2%A0+Birmingham,+MI+48009?entry=gmail&source=g
https://www.google.com/maps/search/851+S.+Eton,%C2%A0+Birmingham,+MI+48009?entry=gmail&source=g
mailto:Jvalentine@bhamgov.org
mailto:bhost@bhamgov.org
mailto:cballer@bhamgov.org
mailto:mnickita@bhamgov.org
mailto:pboutros@bhamgov.org
mailto:rhoff@bhamgov.org
mailto:ssherman@bhamgov.org
mailto:tlonge@bhamgov.org
mailto:tcurrier@bhlaw.us.com
mailto:abingham@bhamgov.org
mailto:Lwood@bhamgov.org
mailto:Jvalentine@bhamgov.org
mailto:katebongiorno@gmail.com
mailto:tlonge@bhamgov.org
mailto:katebongiorno@gmail.com
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Subject: Fwd: Proposal for the Birmingham City Commission
To: <jvalentine@bhamgov.org>, <tlonge@bhamgov.org>

Dear City Manager Valentine, 

Please find attached a letter and supporting petition proposing the creation of a new Birmingham City park and
playground in the Quarton Lakes Estates neighborhood. 

I have previously discussed this idea with City Commissioner Longe and have copied her on this email.

Incidentally, I would be glad to mail or deliver the actual signed petitions with citizens' signatures if it is preferred, but
since City Hall is closed due COVID-19, an email and copy of the petition seemed the most efficient means of
communication at this time.

Thank you for considering this community project.

Best regards,
Kate Bongiorno

-- 
Joseph A. Valentine
City Manager
City of Birmingham
151 Martin Street
Birmingham, MI 48009
(248) 530-1809   Office Direct
(248) 530-1109   Fax
jvalentine@bhamgov.org
Twitter: @JoeValentine151

To get the latest information regarding the City of Birmingham, please sign up for our communication tools by clicking
here www.bit.ly/bhamnews.

-- 
Joseph A. Valentine
City Manager
City of Birmingham
151 Martin Street
Birmingham, MI 48009
(248) 530-1809   Office Direct
(248) 530-1109   Fax
jvalentine@bhamgov.org
Twitter: @JoeValentine151

To get the latest information regarding the City of Birmingham, please sign up for our communication tools by clicking
here www.bit.ly/bhamnews.

2 attachments

QLE Playground Petition .jpg
2196K

mailto:jvalentine@bhamgov.org
mailto:tlonge@bhamgov.org
https://www.google.com/maps/search/City+of+Birmingham+%0D%0A+151+Martin+Street?entry=gmail&source=g
https://www.google.com/maps/search/City+of+Birmingham+%0D%0A+151+Martin+Street?entry=gmail&source=g
mailto:jvalentine@bhamgov.org
http://www.bit.ly/bhamnews
https://www.google.com/maps/search/City+of+Birmingham+%0D%0A+151+Martin+Street?entry=gmail&source=g
https://www.google.com/maps/search/City+of+Birmingham+%0D%0A+151+Martin+Street?entry=gmail&source=g
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95K
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Kate Bongiorno 
684 Puritan Avenue 
Birmingham, MI 48009 

July 10, 2020 

Birmingham City Commission 
151 Martin Street 
Birmingham, MI 48009 

Dear Birmingham City Manager Valentine, City Clerk Allen, and Esteemed Commission 
Members,  

I would like to request and encourage your consideration of the creation of a 15th Birmingham 
City Playground in Quarton Lakes Estates.  

This idea was hatched about a year ago when my friend (and fellow Birmingham resident) and I 
took our kids to visit all 14 Birmingham playgrounds in one day. It took us six hours and we 
enjoyed the variety of landscapes and playscapes and the opportunity to explore Birmingham. On 
our drive home, my kids and I wondered why our neighborhood was missing a neighborhood 
playground?  

I subsequently shared my thoughts with other friends in the neighborhood and one, who I must 
take a moment to spotlight as one of Birmingham’s most loyal citizens, Patricia Andrews, 
suggested that the greenspace adjacent to the beautiful new Fire Station #2 might be a good 
location to build a playground in the neighborhood.   

I could not agree with her more! 

The space next to Fire Station #2 has ample space to create a safe, pleasant, inviting space for 
recreation and relaxation. It has easy pedestrian and bike access from Fairfax, Chesterfield, and 
Maple Roads. In addition, it boasts street parking, complimentary nearby local businesses to visit 
for a snack while playing, a tony new fire station that is well-known by children in the 
neighborhood, and nice, established features of shade, safe distance from the roads, and access to 
the Fire Department in case of emergency.  

This proposed playground space will offer a wonderful place for community connections! 

The churches along Maple Road house many preschools and the playground will offer a 
welcome option for parents with younger siblings who have a couple of hours to play in between 
drop-offs and pick-ups at Quarton, West Maple, Hand-in-Hand and First Kids Preschools. For 
residents who are retired, a beautiful outdoor space with tables and benches will be a terrific 
location to meet up for coffee and conversation or gather for a game of chess, cards, or dominos 
with friends and neighbors... and fresh air.  



Quarton Lakes Estates is a neighborhood with a population mix of families and retirees. A 
playground and park will create an ideal space for neighbors who otherwise miss one another 
due to different schedules and lifestyles to meet and socialize in a casual, outdoor setting. It 
offers intersections for neighbors to meet and get to know one another, which is vital for creating 
strong, connected neighborhoods and communities. As I shared this idea with my friends and 
neighbors, it was equally embraced by the young and the young at heart, individuals with 
children and those who enjoy being around children. 

The creation of Birmingham’s 15th playground has tremendous merit at face value, but there is 
so much more potential that comes part and parcel with its construction.  

The park could be a great venue for residents to rent for birthday parties, scouts or sports team 
picnics, or school parties. While offering a safe option for social events, it could also generate a 
nominal source of revenue to support maintenance costs. Similarly, a structure such as fence or 
pathway could be constructed through donations and offer a place for residents to donate to their 
local neighborhood gathering space and “leave their mark” with an inscribed fence plank or brick 
or stone.  

The park could also be a great place for the City to offer exciting, low-cost, high-impact events 
such as book readings, concerts, or holiday gatherings to promote community... and even 
spotlight rising poets, musicians, artists, or tastemakers living right next door who might happily 
share their talents with their neighbors on a sunny afternoon at the park?! 

I propose that the space is simple but can impactfully multi-task: picnic tables and benches, 
garbage and recycling cans, a water fountain, a sandbox or Gaga Pit, a mix of toddler and youth, 
ADA inclusive swings, a slide, and basic climbing structure. The space could also potentially 
accommodate a basketball hoop and park exercise equipment that would be equally enjoyed by 
teenage and adult parkgoers and our loyal firefighters during downtime at the Station.  

In addition, I suggest adding features that invite community collaboration: small gardens that 
could be adopted by residents, student groups, or schools; Book Walks that could be guided by 
friends at the ever-improving Baldwin Library; fairy gardens or nooks broadcasting positive, 
inclusive messages; a Little Library; a kiosk or message board where the City or residents could 
post useful, neighborly information (i.e. items for sale, new social groups, events, missing pet 
notices, etc.); and a hallmark feature to make the playground really unique such as a community-
member created Art installation, a fence with love locks, a gazebo, a pine tree where ornaments 
could be displayed for seasonal holidays, or a take something/leave something surprise box. 

The sky's the limit with opportunities to turn the beautiful space flanking Birmingham’s 
impressive new fire station into a place with even more to offer its residents in Quarton Lakes 
Estates.... and the Birmingham community at large! 

Upon presenting the idea around my neighborhood this Spring, I was greeted with great 
enthusiasm by neighbors on many different streets within Quarton Lakes Estates and across all 
demographics. I have attached a list of residents who similarly support the proposal of a 
playground in our neighborhood.  



Moreover, in these uncertain times, I believe a safe, new, exciting open space, out of doors might 
be just what Birmingham needs to inspire hope and offer new opportunities for safe social 
engagement.  

On behalf of my neighbors and myself, thank you for your consideration of this community 
improvement as well as your ongoing dedication to Birmingham, City Manager Valentine, City 
Clerk Allen, and Councilmembers Longe, Host, Hoff, Baller, Boutros, Nickita, and Sherman. 

Sincerely, 

Kate Bongiorno 
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AGENDA ITEM #2: Letter dated July 10, 2020-Requesting a New Park & Playground-
Quarton Lakes Estates  
Lauren introduced Kate Bongiorno who presented a proposal for a playground in the Quarton Lake 
Neighborhood next to fire station #2, located on Maple Rd. and Chesterfield Rd.  Kate stated it would 
be a park with a playground that would provide opportunities to the community for recreation 
activities. 
 
Katie iterated the next steps would include community conversations.  The area would include an  
all-inclusive playground structure, benches, picnic tables and a gazebo. 
 
Lauren stated that the property is about a .5 acre and a continuous part of fire station #2 and is not 
identified on any of the City of Birmingham maps in our Parks and Recreation Master Plan.  Lauren 
stated that the timing is good for this type of project. 
No Action was taken by the Parks and Recreation Board 
 
COMMUNICATION/DISUCSSION ITEM #1: Parks Bond Opportunity- City Commission 
Meeting Agenda Item July 20, 2020: 
Lauren presented the supporting background information in terms of the park bond opportunity,  
Language which is strictly a supplement to Annmarie’s presentation.   
No Action was taken by the Parks and Recreation Board 
 
COMMUNICATION/DISCUSSION ITEM #2: Parks and Recreation Bond –email received 
from John Rusche 
John stated he was motivated on sending the email after watching the deliberations from City 
Commission and the comments on how does the City Commission even knows that the Parks and 
Recreation Board is behind the Parks and Recreation bond.   
No Action was taken by the Parks and Recreation Board 
 
COMMUNICATION/DISCUSSION ITEM #3a Kenning Skate Park, Emails received from  
Dr. Anna Groebe and Jackie Ruppert 
Lauren provided an exchange of communication on different uses of Kenning Skate Park.  Lauren 
stated that staff is looking at other skate parks and once information is available they will be 
contacted so information maybe share with them once the item returns back to the Parks and 
Recreation Board.  Lauren also stated that the parks rules and regulations will also be forthcoming. 
No Action was taken by the Parks and Recreation Board 
 
COMMUNICATION/DISCUSSION ITEM #3b Letter regarding Kenning Skate Park-received 
from Henry Franco 
Lauren provided a letter that was received from Henry Franco regarding using scooters in the Lincoln 
Skate Park. 
No Action was taken by the Parks and Recreation Board 

 
 

Parks and Recreation Board Meeting 8/11/2020 
 
 
 



 

 

City of Birmingham Parks and Recreation Donor Policy 
 
Thank you for considering Parks and Recreation in the City of Birmingham for your donation. We 
welcome donations from individuals, foundations, non-profit organizations and corporations and look 
forward to working with you. 
 
While donations for our parks will enrich the community, the City of Birmingham recognizes that its 
open spaces, trails and recreation areas are precious resources.  Accordingly, the City of Birmingham 
desires to protect and preserve the open, tranquil atmosphere of our parks, to protect the natural 
quality of our trails and to enhance the development of our recreational assets.  Therefore, donations 
for park improvements and recreation programming will be considered with the support of those goals 
in mind.  
 
I. DONATION CATEGORIES 
 The City of Birmingham welcomes donations in several categories including: 
 

a) Park landscaping elements include trees, shrubs and other flora.  Donations of all landscaping 
elements, however, must be approved species and there may be site specific limitations. 
Please see the City of Birmingham Park Donor Program for further information.  
 

b) Park amenities for the purchase, replacement or refurbishment and maintenance of park 
benches, picnic tables, drinking fountains, bicycle racks, playground components and the like. 
Although suggestions from donors will be considered for the placement of a donated park 
amenity, final decisions as to location will be determined by the City of Birmingham. Please 
see the City of Birmingham Park Gift Donor Program for further information. 
 

c) Park features include arbors, pavilions, plazas, gardens, and the like.  Such features must 
enhance the park, enrich the experience of park users and be consistent with park planning 
processes.  Accordingly, such proposed donations will only be considered on a case-by-case 
basis.  Donors may contact the City of Birmingham or the Director of Public Services to 
discuss proposed park features. 
 

d) Monetary donations, such as cash or negotiable securities, may be used toward the 
development and general upkeep of park elements, amenities and features.  Donors may 
identify a specific use for the City’s consideration, or funds may be used to best meet the 
needs of the City of Birmingham Parks and Recreation projects.  
 

II. DONATION GUIDELINES  
 In order to have a consistent donor program, the following guidelines endeavor to address both 
 the needs and resource capabilities of the City of Birmingham and the desire of donors to 
 support Birmingham’s Parks.  Donors should contact the Director of Public Services to discuss 
 donation ideas. 

a) The City wants to ensure the best appearance and aesthetic quality of its parks. Thus, 
donations should satisfy a true need of an approved park scheme. 
 
 
 



 

 

 
 
II. DONATION GUIDELINES (continued) 

b) All donations will be reviewed for appropriateness and compatibility with the City of 
Birmingham Parks and Recreation Master Plans. The City reserves the right to decline any 
donation if, upon review, the donation is (1) limited by special restrictions, conditions or 
covenants which pose unreasonable budgetary or maintenance obligations on the City, or (2) 
not in the best interest of the City. 
 

c) Donors may be asked to appear before the Birmingham Parks and Recreation Board and/or 
the City Commission, to present their donation proposal.  Public comment and feedback may 
be considered during the review process. 
 

d) The City understands that donors may have preferences regarding the choice of design 
professionals, vendors and contractors, and preferences regarding the location, size, scale, 
color and materials of donated elements, amenities and features. The City, however, must 
adhere to the open bid process requirements, if applicable, and to other City policies and 
goals. Accordingly, final decisions on all details of the proposed donation shall be at the sole 
discretion of the City of Birmingham. 
 

e) While the City recognizes the generally good intentions behind any donation, the City, at its 
sole discretion, reserves the right to decline any gift or donation. 
 

f) Upon acceptance by the City, any donated element, amenity or feature, becomes City of 
Birmingham property. The City has an interest in ensuring that all park elements, amenities 
and features remain in good repair and will provide, at its sole discretion, reasonable 
maintenance of donated items. The City, however, is under no continuing obligation to repair, 
replace or maintain perpetual care for any donated item. 
 

g) The City will make a reasonable effort to notify a donor of any damage, theft or other loss to a 
donated item and may, at its sole discretion, repair or replace such a donated item to the 
extent it deems practical, or as described in the original gift agreement, if any.  
 

h) Because donations to the City of Birmingham may be tax deductible, donors are encouraged 
to consult with their tax advisor. 

 
III. DONOR RECOGNITION 

a) Recognition shall be provided for all gifts given to the City of Birmingham for park 
improvements, subject to such general policy changes and amendments as may be 
implemented by the City Commission. 
 

b) “Naming rights” on any park feature or element are subject to the approval of the City 
Commission. 
 

c) All donations will be acknowledged by a letter of appreciation from the City of Birmingham. 
 
 
City Commission approval 10-26-15 



MEMORANDUM 
Planning Division 

DATE: April 6, 2021 

TO: Thomas Markus, City Manager 

FROM: Jana L. Ecker, Planning Director 

SUBJECT: 2021 Initial Screening for Bistro Applicants - Spring 

INTRODUCTION:  
The City Commission previously established a bistro application review process that altered the 
process from the previous "first come, first served" policy.   

BACKGROUND: 
Under the revised process, the City Commission accepts bistro applications for the coming year 
on October 1st each year.  All bistro applications submitted for initial review must contain only the 
following information in 5 pages or less: 

· A brief description of the bistro concept proposed, including type of food to be
served, price point, ambience of bistro, unique characteristics of the operation, if 
any, and an explanation of how this concept will enhance the current mix of 
commercial uses in Birmingham; 

· Proposed location, hours of operation and date of opening;
· Name of owner/operator and outline of previous restaurant experience; and
· Evidence of financial ability to construct and operate the proposed bistro.

At a single City Commission meeting in October of each year, the City Commission considers all 
of the initial screening applications for bistros, and selects which applications, if any, to move 
forward to the Planning Board for a full Special Land Use Permit review.   All applications 
forwarded to the Planning Board are required to provide additional information for review of the 
bistro as a SLUP including site plans, floor plans, sample menus, interior design details, evidence 
of financial capability, as well as any other information requested by the Planning Board. 

The Planning Board will then conduct a site plan and SLUP review, and all bistro applications will 
be evaluated by the Planning Board based on the criteria set forth in the Zoning Ordinance and 
Chapter 10, Alcoholic Liquors, Division 4, Selection Criteria, of the City Code, and forwarded back 
to the City Commission with a recommendation from the Planning Board.    

Finally, the City Commission will conduct public hearings to review the selected bistro applications 
and determine which, if any, bistros to approve for 2021, up to a maximum of two approvals for 
new establishments, and up to a maximum of two approvals for existing establishments that have 
been in operation for more than 5 years in the City. 
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In October 2020, the City Commission reviewed all bistro applications submitted, and forwarded 
the following initial screening applications to the Planning Board for a full review: 

• Bloom Birmingham, 239 N. Old Woodward
• Sushi Japan, 176 S. Old Woodward
• Vinewood Kitchen & Cocktails, 724 N. Old Woodward
• Whistle Stop Diner, 501 S. Eton (existing establishment in operation more than 5 years

in the City)

All three of the proposed new bistro establishments have submitted site plan, design and SLUP 
review applications to the Planning Board.  None of these reviews have been completed at this 
time, and thus the applications have not been sent back to the City Commission.  Whistle Stop 
Diner has not submitted a site plan, design and SLUP review application at this time.  In previous 
years, this full submittal was due within 90 days of the City Commission meeting in October. 
However, the City Commission may wish to allow flexibility given the ongoing COVID pandemic.  

The revised process for bistro application review also provided that in the event that two bistro 
approvals are not granted as a result of the fall review period, the City will accept additional bistro 
applications for the current calendar year on or before April 1st. 

In accordance with the process outlined above, the following applicants submitted a summary for 
the initial review process prior to the April 1, 2021 deadline established by the City Commission: 

• Commonwealth Café (existing establishment in operation more than 5 years in the
City)

• Maple & One (proposed by owners of The Mad Hatter in adjacent storefront to former
Mad Hatter space)

• The French Lady (new restaurant opened this past year, not licensed for the service
of alcohol)

Each of the proposed bistros are located in the Downtown Birmingham Overlay District. 

As three new bistro applications are currently in the planning review process, the City Commission 
may not wish to consider any new bistro applications at this time, pending decisions on the three 
applications.  The City Commission may wish to consider the bistro application for Commonwealth 
Café as no other application has been submitted for full review to the Planning Board for existing 
establishments in operation for more than 5 years.  

Should the City Commission wish to consider any of the three applications received as of April 1st, 
2021, each applicant will be given a time limit to verbally present their concepts to the City 
Commission, without the use of PowerPoint presentations, display boards or other visual aids.  A 
suggested time frame would be a five minute presentation of the concept by the applicant, with 
a five minute period for questions from the City Commission.  The City Commission will then 
discuss the application, and consider directing the application to the Planning Board for full site 
plan and design review and Special Land Use Permit review. 

LEGAL REVIEW:  
The City Attorney has reviewed the submissions and has no concerns. 



FISCAL IMPACT: 
Not applicable. 

SUMMARY: 
In accordance with the City’s initial screening process for bistros, the City Commission should 
review the attached submissions and consider whether to allow the applicant(s) to conduct brief 
presentation(s) and respond to any questions. 

ATTACHMENTS: 
• Commonwealth Café
• Maple & One
• The French Lady

SUGGESTED ACTION: 
To direct ____________________ bistro application(s) to the Planning Board for full site plan and 
design and Special Land Use Permit review. 

OR 

To take no action on any bistro applications at this time. 
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LAW OFFICES 

ADKISON, NEED, ALLEN, & RENTROP
PROFESSIONAL LIMITED LIABILITY COMPANY 

39572 Woodward, Suite 222 
Bloomfield Hills, Michigan 48304 

Telephone (248)  540-7400  
Facsimile (248)  540-7401 

www.ANAfirm.com 

KELLY A. ALLEN 
JESSICA A. HALLMARK 
GREGORY K. NEED 
G. HANS RENTROP 

OF COUNSEL:  
PHILLIP G. ADKISON 
KEVIN M. CHUDLER 
KATHERINE A. TOMASIK 

March 26, 2021 

Via Electronic Mail 

Jana Ecker, Planning Director 
City of Birmingham 
151 Martin Street 
P.O. Box 3001 
Birmingham, MI 48012 

Re: Commonwealth Bistro Application 
300 Hamilton Row 

Dear Ms. Ecker: 

Our firm represents Commonwealth.  Attached is the Bistro Application for the April 1, 2021 
deadline. 

As you know, this is an existing restaurant since 2010. 

Please confirm your receipt of this application and let us know when this will be placed on the City 
Commission’s Agenda. 

Please call me if you have any questions. 

Thank you! 

Very truly yours, 

ADKISON, NEED, ALLEN, & RENTROP, PLLC 

Kelly A. Allen 
/kjf 
Enclosure 

Cc: James Hayosh 
Alex Chisholm 



Public Café, LLC 
DBA: Commonwealth Café 
300 Hamilton Row 
Birmingham, MI 48009 

Commonwealth Cafe has been a community gathering space for locals and visitors for the 
last decade. We offer a hip, cactus-filled, welcoming atmosphere for everyone from the elite 
business executive to the family enjoying a walk on the town. The menu consists of fresh food, 
coffee and pastries prepared in house daily.  

Commonwealth Café welcomes all outings from business meetings and birthday parties 
to Sunday brunch and first dates. During the warmer months, we open our three large garage 
doors that lead to our inviting patio which creates a fun and unique atmosphere. We pride 
ourselves on our customer service and are known for having a friendly and approachable staff 
that has made deep-rooted connections with the local community.  

Our menu offers options for everyone including plenty of gluten-free, vegetarian, and 
vegan items. Some of our most popular dishes include the Fried Egg Sandwich, House-Made 
Vegan Nutella Pancakes, Chopped Kale Salad, and Grilled Alaskan Salmon. We keep our menu 
fresh and exciting by offering monthly features, which are always a hit and keep guests coming 
back. Price point of our menu is kept at a fair approachable price, with most items costing 
between $12 - $16 dollars. 



 
 
We had the pleasure of being the first specialty coffee shop in Birmingham. Yes, it took 

some time for that trend to hit the mainstream, but we are happy this is now what people have 
come to expect from a coffee shop, and we are paving the way for other shops in the area.  

 
 Originally Commonwealth only served breakfast, lunch, and brunch on the weekends, 

but we started serving dinner two years ago due to growing demand. We would like to expand 
our offerings to include beer, wine, and cocktails. The cocktails will tie into our concept by using 
staple ingredients like coffee, cold press juices, and matcha tea.  

 
Commonwealth is a counter service restaurant, with guests ordering at the register, 

receiving a table number, and then sitting at a table. From there, both food and drink are 
brought to the table by our trained and friendly expediting team. Our staff clears tables once the 
guest has left. We plan to keep this same service style as it simplifies the guest experience.  

 
We have always strived to be a longstanding pillar in Birmingham, the city that has loved 

and supported us over the years. With your approval, we can continue to elevate ourselves to be 
a part of this community for many years to come.  

 

 



GENERAL INFO 
 

Commonwealth Opening Date 
September 9th 2010 

 
Current Hours of Operation: 

 
Monday – Saturday 

7:30am – 8pm 
 

Sunday 
7:30am – 3pm 

 
Proposed Hours of Operation: 

 
Monday – Thursday 

7:30am – 10pm 
 

Friday - Saturday 
7:30am – 11pm 

 
Sunday 

7:30am – 3pm 
 

Website 
www.gocommonwealth.com 

 
Instagram 

@gocommonwealth 
 

Phone number 
(248) 792-9766 

 
James Hayosh (Owner) 

26 years of restaurant experience.  
Helped found Sushi RA in Arizona 

Current owner operator of Ronin Sushi in Royal Oak 
(313) 618-9610 

 
Alex Chisholm (Director of Operations) 

15 years restaurant experience. 
Part of the opening staff, and held the position of General Manager at Commonwealth for 8 

years 
(248) 635-5661 



EVIDENCE OF FINANCIAL ABILITY TO OPERATE THE PROPOSED BISTRO 

In order to operate Commonwealth as a Bistro, a Class C liquor license or a 
Redevelopment Liquor license will be purchased or applied for with the Michigan Liquor Control 
Commission.  Also, Commonwealth will be purchasing alcohol inventory.  The total cost will be 
approximately between $33,000 and $80,000 depending on the cost of the license.   
Commonwealth has ample operating capital to operate the proposed Bistro.  A bank statement 
can be confidentially provided upon request.  



Proposed Location:  
183 N Old Woodward, Birmingham MI 48009 

Owners: 
Randy Dickow - Lives In Birmingham, Owns a business in Birmingham, 10+ years of restaurant experience and owner of 4 
Restaurant locations 
Andrew Dickow - Lives in Birmingham, Partner in Greenwich Capital Group located in Birmingham 

About:  
Maple & One will bring an approachable and timeless atmosphere to Birmingham.   Just as the roads Maple and Woodward are a 
staple in the Birmingham community, Maple & One welcomes all near and far. Our mantra from the start was and will be to 
provide a welcoming, approachable and timeless environment.  Whether an individual is wearing gym clothes, or an individual is in 
a suit, we want it to be a gathering place for many occasions.   

We feel this type of dining experience is lacking in the downtown area.  Birmingham has some of the finest restaurants in the state, 
but needs some additional options that are approachable whether it’s day or night.  We plan to provide that to the people of 
Birmingham with a beautiful renovation of a space that has been vacant for years.  Please see the layout and concept images. 

Reasons behind the relocation: 
It has been very painful for the last 24 months.  First and foremost, the road construction in front of Mad Hatter Bistro was 
devastating.  We expected it to be advantageous long term and had planned accordingly to make it through.  Nothing could’ve 
prepare us for the issues that would arise from the construction aftermath.  Due to the new layout, where our patio once was, now 
wasn’t and isn’t an option.  In fact, we essentially lost our patio completely due the new design of the street in post 
construction.  We all know how imperative patios are to be successful in the restaurant industry.  To no fault of our own we lost a 
major revenue stream that gave us the opportunity to make it.  Without a patio (which is required by the regulations of having a 
Bistro) we simply can’t survive.  During the time in which the proposed space at 183 Woodward was not occupied we were able to 
have a patio last summer during the pandemic.  If we are not able to move the space next door, the landlord will not be able to 
offer that patio space any longer.   

By making another significant investment into the Birmingham market we are solving the problem caused by the road 
construction, and simultaneously upgrading another ground level space on Old Woodward.  Road construction, followed by a year 
of a pandemic and we still believe in the city of Birmingham. While others to our right and to our left have shut down for good, we 
are doubling down with our investment in the city. Without this move, we have no chance of survival

Maple & One
Hours Of Operation: 
Monday-Wednesday: 11:30am-11:00pm 
Thursday-Friday: 11:30am-12:00pm 
Lunch & Dinner 
____________________________________ 
Saturday: 10:00am-12:00pm 
Sunday: 10:00am-10:00pm 
Brunch & Dinner



Chef Bobby Nahra
Robert Nahra, aka Chef Bobby to most, has successfully created many unique 
mouthwatering recipes and dishes that have skyrocketed his culinary career 
over the years. At the age of 6, Robert started to help his mother in the kitchen 
and began to learn several recipes along with valuable life lessons from his mom. 
His mother not only taught him what ingredients to use, but she taught him how to 
put his heart into each dish, and that cooking is an art, and each dish should be 
created with passion. He credits his Mother for molding him into who he is today. 

Chef Bobby has turned many heads within the Metro Detroit area over the past 
several years. He is a familiar face on FOX 2 Detroit, as well as hosting Detroit 
Lions tailgates at every home game, WXYZ-TV Channel 7, Bennett’s Society 
Confidential Column in the Detroit News, 910AM Superstation, Mojo in the Morning 
on 95.5 and so forth. Where else can you find Chef Bobby? - Hour Magazine “Best 
Chef” 2019 issue. 

Chef Bobby is nationally ranked after Baron Chocolates brought him on-board as 
their Chocolatier. Calibrating flavors and flavor profiles for several products. This 
was one of his favorite things to do while in the kitchen. A dream come true, he 
was invited to attend the 2016 Academy Awards ceremonies in Los Angeles, 
California representing Baron Chocolates and hand crafting mouthwatering 
truffles onsite at several of the A-list festivities. His chocolate creations were 
included in the Oscar swag bags for the celebrities that attended the event. 

Chef Bobby believes in giving back to the community as much as he possibly can 
by donating his time and talent to help others. His culinary team along with his 
family donate seven-course gourmet wine dinners to charities such as St. Jude, 
Angels of Hope, Big Brothers Big Sisters, Father Solanus Casey Center, the Full 
Circle Foundation, and sits on the board of directors for Feeding the Need Ministry 
Macomb County. Chef Bobby and his team supplement food and provisions 
week after week for those in need at the ministry. Chef Bobby and his team put 
together picnic baskets for 826 inner city kids on a trip to Cedar Point for the 
Horatio Williams Foundation and included several delicious and healthy options 
for the kids to enjoy. Chef Bobby goes out of his way on many occasions to help 
those in need. His heart is not only in the kitchen, but is also on his sleeve.
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Proposal for Bistro License
The French Lady

768 N Old Woodward Ave.
Birmingham, MI 48009

248.480.0571

Applicant:
Claude Bouly-Pellerin

248.309.0030

Applicant’s Attorney:
John Henke

251 E Merrill St # 212,
Birmingham, MI 48009

248.647.8590



About/Concept:
The French Lady o� ers its guests an experience like no other.  When visiting The French Lady,
guests will find themselves in a truly French Bistro; a small restaurant serving traditional,
authentic, French home-style meals, while providing a comfortable and relaxing atmosphere.

Whether you are here for breakfast, lunch, or dinner, you will feel like you’ve truly stepped into
a small part of France when walking through the French Lady’s doors.  The interior reflects a
traditional French Bistro.  Tables covered with beautiful, colorful table cloths.  Shelves with
meringues, madeleines, financiers, and house-made jams.  Black boards with the menus,
reflecting the daily specials.  Co� ee brewing, buttery quiches cooling down behind the counter,
and fresh bread and croissants waiting to be enjoyed.  The smell of dinner, slow-cooking in the
oven gently wafting through.  A harp stands o�  to the side, out of the way of tables, but in view.
Often played by her owner, Claude, so guests can enjoy her beautiful sound while savoring
their meals.  During the spring, summer, and early fall, you will also have the option of
enjoying your meal outdoors on the back patio, which overlooks the Rouge River.

Owner:
The French Lady herself, born in Nord-Pas-de-Calais, has been cooking all her life. In addition
to living in the north of France, she has also lived in Strasburg on the French-German border,
and Paris. Well-versed in the diverse cuisines of her home country, she can provide an
authentic taste of France to anyone who tastes her cooking. Cooking, baking, and entertaining
are her passions. She prepares each meal from scratch with not just love and care, but with
technique and expertise. Pairing the perfect wine with a corresponding dish is an art.
Adherence to tradition, quality, and authenticity is key.

Claude is also a classically trained harpist who has performed internationally, and whose
musical career has spanned decades. In addition to being talented and hardworking, she is one
of the most selfless people you could ever meet, and always goes out of her way to make people
feel welcome, at home, and appreciated. These qualities will undoubtedly create and foster a
customer experience that is like no other, because Claude holds herself, her food, and her
restaurant to consistently high standards.  After spending some years of her twenties in
Boston, she moved back to France, always knowing deep down that she wanted to be here in
the States. Now she has been living in Michigan since December of 2014, and is sharing her
passion for homemade food.

Menu:
The French Lady works with fresh ingredients, following the market and season.  The menu
changes weekly, o� ering di� erent specials each day. The French Lady serves only authentic
French cuisine, made with fresh, locally-sourced ingredients. Provide guests with the highest
quality possible.  From crepes, quiches and croissants, to mouthwatering dinners like beef
bourguignon, chicken blanquette, or cassoulet, the French Lady has everything you need to
make you feel like you’re eating in a true Parisian bistro.  A true French meal would not be
complete without the elegant flavors that come out when pairing our food with delicious wines
or beers.



Impact:
The French Lady will o� er Birmingham something completely
di� erent from any of the other local bistros; a truly authentic French
experience that you won’t find anywhere else.  With fresh, quality
ingredients from local farmers and butchers.  Being a small bistro, The
French Lady also provides a warm at-home atmosphere, creating a
stronger sense of community for guests.

Finances:
Having already applied and received our certificate of occupancy, The
French Lady has already been able to open her doors, and welcome
guests.  When setting up the Bistro, everything was constructed with a
Bistro license in mind, so there are no additional expenses expected,

other than the cost of the liquor license itself, and any associated fees
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MEMORANDUM 
City Manager’s Office 

DATE: March 18, 2021 

TO: City Commission 

FROM: Thomas M. Markus, City Manager 

SUBJECT: Haig Communication 

RECCOMENDATION: 
The City Manager has reviewed the communication and recommends that the Commission 
consider this item under Commission Items for Future Discussion. 
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3/18/2021 City of Birmingham MI Mail - Request to discuss streets issues at an upcoming City Commission meeting

https://mail.google.com/mail/u/0?ik=122eed7f76&view=pt&search=all&permmsgid=msg-f%3A1693795699292016260&simpl=msg-f%3A16937956992… 1/1

Alex Bingham <abingham@bhamgov.org>

Request to discuss streets issues at an upcoming City Commission meeting
A H Public email <ahjunkah@gmail.com> Tue, Mar 9, 2021 at 5:37 PM
To: Pierre Boutros <pboutros@bhamgov.org>, abingham@bhamgov.org, Brad Host <bhost@bhamgov.org>, Racky Hoff
<rhoff@bhamgov.org>, Stuart Sherman <ssherman@bhamgov.org>, Mark Nickita <mnickita@bhamgov.org>, Therese Longe
<tlonge@bhamgov.org>, Clinton Baller <cballer@bhamgov.org>, Jana Ecker <Jecker@bhamgov.org>, Markus Tom
<tmarkus@bhamgov.org>, lwood@bhamgov.org, Bruce Johnson <Bjohnson@bhamgov.org>

 Dear all, I would like to use this as a formal request to discuss the streets and damage to them at a future
Commission meeting in the near future with the attached packet being inserted into the agenda as a scheduled item for
review.

I have been working on this for some time, as is evident by the chronology in the package and I am sending it today
because I saw something going on in the street early today. Lots of noise and lights at 6.00 am (I start work very early so I
am up and eating breakfast by 6), I went to see what was going on & saw the Channel 7 news truck in the street filming at
the exact spot I have been writing this package about. This was rather interesting as I had no idea that they had any
information about our issues here let alone that they were coming to film anything. I found their news segment from this
morning on the WXYZ website and watched it with rather a lot of interest.

link:

https://www.wxyz.com/getting-around-metro-detroit/checking-out-some-of-the-worst-roads-in-birmingham

That prompted me to send it today as apparently this is a topic that has bothered someone else so much that it obviously
has been brought to your attention already so here is what I have been looking at. Most of this package is a photo diary of
the degradation of the street and the causes of the destruction. I did not have the opportunity to photograph every single
instance of damage, but the data pretty much speaks clearly and loudly for itself.

Please can this also be shared with the Unimproved Streets members, as I do not readily have all their contact info, as it
is pertinent to that board & its scope/final report. 

There are points in my presentation that I wish to discuss as discrete items - specifically types of permitted vehicles and
equipment within the city (soft wheel/rubber track only) and the road damage deposit proposal and not have them linked
together.

Personally I have zero interest in having another assessment for a Cape seal on Banbury as it will just continue to be
destroyed by developers, I want to refer back to a different proposal I brought to you last year to limit the number of
developments within any given radius to reduce the amount of traffic at any given timeframe before we even look at repair
or replacement of any roads, anywhere within the City limits. This is because any repair or replacement during this phase
of extreme construction overcramming in the residential neigborhoods will only drive cost onto the residents and then the
repair costs onto us a 2nd time when all upgraded infrastructure fails to meet the original expected life due to incorrect
road load use.

Yours,

Andrew Haig

3-2021 Streets damage & payment proposal.pdf
1606K

https://www.wxyz.com/getting-around-metro-detroit/checking-out-some-of-the-worst-roads-in-birmingham
https://mail.google.com/mail/u/0?ui=2&ik=122eed7f76&view=att&th=17819236e2628e84&attid=0.1&disp=attd&realattid=f_km2lecg40&safe=1&zw


Builder and developer streets damage.
Issues, costs, remedial action & payment 

proposal

Andrew Haig. 3/8/2021



Streets damage issue due to developers and types of equipment used

• Banbury Street is a microcosm case study of many things that are wrong with our City & it’s processes that are really not significantly wrong or difficult 
to rectify.

• Current case point – street damage due to Developers.

• Many posts on Social Media have shown the distress of many residents throughout the city due to developers and noise, interruptions etc. The one 
factor that has not been very seriously addressed is street damage.

• Developers by the nature of the work, need to bring in heavy equipment.
• No streets in Birmingham, other than main roads such as Maple, or Old Woodward, are designed for consistent ultra heavy and significant daily traffic 

– in fact certain streets such as South Eton specifically post that these types of traffic are not allowed access.
• In addition, Developers do not appear to care about the type of equipment brought into the city. Many are using steel tracked excavating equipment 

that is utterly destructive to roads, easements, curbs etc. (this particular case has already been reported to Bruce Johnston a couple of months ago).
• Utility companies, on the other hand have noted this issue many years ago and every single tracked or heavy equipment used by DTE, Consumers 

etc. is a soft wheel or rubber tracked machine, which cause significantly lower levels of damage to City and residents infrastructure.



A study in pictures of street damage by 1 single Developer

• December 2020. Banbury Street

• Photo diary did not start until 
December to show the street 
condition prior to December.

• Note Excavator in both pictures.

• Diesel spill is not visible in these 
pictures.

• 1st picture shows the damage from 
the steel tracks (notified to Bruce 
Johnston).

• 2nd picture shows the overall 
condition of the already damaged 
unimproved street

• Track damage data shared with 
Bruce Johnston.



December 2020 continued

• Diesel spill not very visible in water.
• Shows easement area, intact curbs, undemolished house and some more of the 

currently intact street surface

• Developer name intentionally obscured



December 2020 – Semi trucks

• Semi trucks lined up, parked 
down the street, waiting to be 
loaded with mixed house debris 
(wood, siding, roofing material 
and concrete) and excavated 
soil.

• Street was blocked in this 
manner for 2+ days.

• Reminder of MI truck loading 
laws, not including Spring 
seasonal loading constraints:

• https://www.michigan.gov/docum
ents/Loads_dim_87014_7.pdf

• Highlighting from author to show 
relevant axle loads on a Semi truck 
with tandem tractor axles & triple 
trailer axles

https://www.michigan.gov/documents/Loads_dim_87014_7.pdf


January 14th 2021

• Simultaneous emergency sewer 
replacement while house 
deconstruction ongoing – note 
same excavator in RHS of picture 
and Semi truck in the background



Social media pictures January 2021

• Photos as posted to 
Nextdoor.com by a 
resident of Banbury 
Street who was 
blocked in repeatedly 
by construction & who 
also lives directly in 
front of the destroyed 
street.

• Taken from her front 
room window.



February 9th 2021

• Screen grab from a video of multiple Semi trucks 
lined up & waiting to load excavated soil – this was 
an all day event with trucks blocking the 
intersection of Taunton & Banbury.

• Mail truck was blocked.

• Same issue on February 11th with Garbage trucks 
being blocked.



March 1st 2021

• Street condition showing pot holes, destroyed curb, gravel 
covered easement that is not contained & spilling into the 
street, damaged sidewalk not obvious from photo.

• Sidewalk damage not shown here, but is visible in person.



March 7th 2021

• Drier street. Shows a shredded 
vehicle tire found in the middle of 
the street from an overnight 
driver. 

• Gravel patch on easement (LHS) 
in photo shows relative location 
of blown out & shredded tire to 
the significant street damage



March 7th 2021 continued

• Same view of the same street that was originally 
shown to be intact in December 2020.

• Street surface has been utterly destroyed, all 
road integrity is lost, street has truly reverted 
back to loose gravel road.

• Damage to easement and loose spill from rocks 
from construction site still present.

• Blown shredded tire now visible on the edge of 
the 2nd driveway on the LHS of photo where it 
was removed from the roadway for safety.



March 7th 2021 continued



Summary

• Situation summary:
• Pictures tell 1,000 words.
• The preceeding pictures show the visible destruction of an unimproved street mostly by one single Developer as the majority of the damage is 

directly in front of that construction site.
• The residents left behind are also left with the invoice for repairing the street with tax dues for road patches until the assessment for an 

unimproved street is levied for full street repair.
• Residents are left with a road so utterly destroyed, it causes damage to their private vehicles through no fault of their own – see blown tire 

picture from this week.
• Developers continue to destroy the city around them as they build with no significant consequences for inconsiderate or damaging actions.
• This particular developer has now built a track record of non compliance with Builders behavior codes as well as significantly detracted from the 

quality of life of all surrounding residents – as one single point example. Others exist throughout the City.



Proposal

• Per page 34 of the Unimproved streets report it indicates that a high cost repair of a city street = $1,600,000 per mile. This is the assumed baseline for 
a full depth tear out of any road and replacement with a new one, including curbs, not including any sub surface infrastructure.

• Cost = ~$304 per linear foot assuming full road width.

• Proposal:
• All developers in the City of Birmingham shall pay a cash deposit into an accrual account equivalent to $304 per linear foot (2021CY values, 

adjusted annually for inflation, labor & material cost increases) of roadway for the entire road width and length of any property being remodeled, 
developed, rebuilt etc. E.g. 45 foot lot width = $304 x 45 = $13,680 deposit. Corner lots to be handled in the same manner as Unimproved 
streets assessments.

• Deposit will be a cash amount, not a bond or insurance policy, actual deposit of funds and the complete deposit of said funds will be the final 
hurdle to a building start permit. If a Developer cannot afford this deposit, they should not be issued a permit to build.

• The road condition of the entire street: road surface, curbs and easements, will be photographically documented with any and all existing 
conditions noted in a  written report that will be required to be signed by the developer and the City.

• Cash will be held by the City until all work is complete on the site and a C of A is issued by final inspection. 
• Upon completion of the C of A and all equipment has been removed from the site, the street will be reassessed, compared to the original report, 

any intermediate road patches, repairs or other remedial work also noted and a damage report will be issued.
• The damage report will indicate the amount of work & cost to bring the road, curbs and easements back up to the original condition at the start 

of the report. This amount will then be deducted from the cash deposit provided to the city at the start of the project. If the damage assessment 
exceeds the amount held as a security deposit, the balance will be assessed against the property as Lien if not paid immediately.

• Any remaining balance of security deposit to be returned to the Developer, with no interest to be paid upon said deposit.
• All funds accrued in this manner are to be sent to a specific Roads replacement fund to be set up as a specific Capital Project fund to support 

both the Unimproved and Improved Streets repair & replacement projects throughout the City.

• Residents are NOT to be left to pay for and clean up the mess left behind by any Builder or Developer within the City boundaries. It is also not the 
responsibility of the new homeowners moving into the city to pay for the damage caused in building their new homes.

• To permit Developers to continue to take advantage of the City – as was astutely noted by Comissioner Sherman early in 2020 when Covid relief 
measures discussions were held including items such as water bill payments by Developers, some of whom already use the “Bank of the City of 
Birmingham” as it is cheaper than their construction loan interest, is a totally unacceptable situation to allow to continue.



Title

• Words



NOTICE OF INTENTION TO APPOINT TO 
BOARD OF BUILDING TRADES APPEALS 

At the regular meeting of Monday, May 24, 2021 the Birmingham City Commission intends to 
appoint to the Board of Building Trades Appeals two regular members to serve three-year 
term to expire May 23, 2024.  Applicants shall be qualified by experience or training in fields 
such as architecture, engineering, mechanical engineering, building, electrical plumbing, 
heating or refrigeration.  

Interested citizens may submit an application available at the City Clerk’s office or online at 
www.bhamgov.org/boardopportunities. Applications must be submitted to the City Clerk's 
office on or before noon on Wednesday, May 19, 2021.  These documents will appear in the 
public agenda for the regular meeting at which time the City Commission will discuss 
recommendations, and may make nominations and vote on appointments.  

The Board of Building Trades Appeal hears and grants or denies requests for variances from 
strict application of the provisions of the Michigan Building, Residential, Mechanical and 
Plumbing Codes and the National Electrical Code. The board will decide on matters pertaining 
to specific code requirements related to the construction or materials to be used in the 
erection, alteration or repair of a building or structure.  

All members of boards and commissions are subject to the provisions of City of Birmingham City Code Chapter 
2, Article IX, Ethics and the filing of the Affidavit and Disclosure Statement.   

Criteria/Qualifications of Open Position Date 
Applications Due 
(by noon) 

Date of 
Interview 

Members shall be qualified by experience or 
training. 
(such as architect, engineer, mechanical engineer, 
building contractor, electrical contractor, plumbing 
contractor, heating contractor, and refrigeration 
contractor) 

05/19/2021 05/24/2021 

10A1

http://www.bhamgov.org/boardopportunities


NOTICE OF INTENTION TO APPOINT TO THE 
MARTHA BALDWIN PARK BOARD 

At the regular meeting of Monday, May 24, 2021 the Birmingham City Commission intends 
to appoint two regular members to the Martha Baldwin Park Board to serve four-year 
terms to expire May 1, 2024. Members must be electors of the City of Birmingham. 

Interested citizens may submit an application available at the city clerk’s office or online at 
www.bhamgov.org/boardopportunities. Applications must be submitted to the city clerk's 
office on or before noon on Wednesday, May 19, 2021.  These documents will appear in the 
public agenda for the regular meeting at which time the City Commission will discuss 
recommendations, and may make nominations and vote on appointments.  

All members of boards and commissions are subject to the provisions of City of Birmingham City Code Chapter 
2, Article IX, Ethics and the filing of the Affidavit and Disclosure Statement.   

Criteria/Qualifications of Open Position Date 
Applications Due 
(by noon) 

Date of 
Interview 

Members must be electors in the City of 
Birmingham.   

05/19/2021 05/24/2021 

10A2

http://www.bhamgov.org/boardopportunities
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CITY OF BIRMINGHAM 
BOARD OF ETHICS 

COMPLAINT 2021-03 

DECISION 

March 29, 2021 

ADMININSTRATIVE DISMISSAL WITHOUT PREJUDICE 

Mr. Cory Holland, Sr. brings this complaint to the Board of Ethics against Mr. 
Stuart Sherman, a Birmingham city commissioner. Mr. Holland’s complaint alleges that 
he also has pending against Mr. Sherman three other civil, criminal or administrative 
actions involving substantially the same subject matter: 

• a Social Security hearing on fraud
• a Michigan Department of Civil Rights investigation
• a federal investigation with the office of the inspector general.

In particular, attached to Mr. Holland’s complaint is a copy of the Michigan Department 
of Civil Rights complaint he filed, case number 609520. The allegations Mr. Holland 
brings before the Board of Ethics are the same as those involved in his Michigan 
Department of Civil Rights case. 

The Board of Ethics may administratively dismiss a complaint for either of the 
following reasons: 

(i) One or more complaints or requests for advisory opinions 
regarding the same matter are pending. 

(ii) The board previously addressed the subject matter. 

Board of Ethics Procedural Rules, Rule 302(b). The Board of Ethics has previously 
interpreted the phrase “one of more complaints” to cover litigation outside of the Board 
of Ethics itself. See, Decision 2019-03 (June 19, 2019). 

Our decision is that we decline to decide the case at this time. We offer no 
opinion on its merits. Depending on the disposition of the Michigan Department of Civil 
Rights and other cases, there may or may not remain a question for us to consider. 
Accordingly, the Board of Ethics dismisses Complaint 2021-03 without prejudice to Mr. 
Holland’s ability to refile at the appropriate time after those matters are concluded. 

James D. Robb, Member 

10C2
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MEMORANDUM 

DATE:  March 26, 2021 
TO:  Thomas M. Markus 
FROM: Mary M. Kucharek 
SUBJECT: Prior Communications with Restoration Hardware 

INTRODUCTION: 

• During the Commission meeting of March 22, 2021, citizens questioned prior
communications with Restoration Hardware that were sent by the prior City Manager and
City Mayor.

BACKGROUND: 

• I have had an opportunity to review this issue and report there were multiple letters sent
back and forth from those persons representing Restoration Hardware expressing an
interest in developing a project and building site for Restoration Hardware in the City of
Birmingham.  When Restoration Hardware first began to speak with the City Manager
about its proposed building, they had a number of requests in order to feel incentivized
to move to the City of Birmingham, including accommodations for parking for their
employees and guests and potential tax abatement incentives based upon Michigan laws,
such as a commercial rehabilitation district.

• The City Manager and Mayor responded to Restoration Hardware expressing an interest
in Restoration Hardware moving to the City of Birmingham and recognizing the potential
benefits to the City of Birmingham by having a store like Restoration Hardware in the
City’s downtown area.  The letter penned by the City Manager and Mayor recognized there
were many different items that could be discussed, but at no time was a sure promise nor
was an offer extended granting the requests of Restoration Hardware.

• As we are all aware, Restoration Hardware is presently proposing a large building project
in the City of Birmingham, and based upon very direct communication from yourself, and
as I had been present at the meetings involving Restoration Hardware bearing witness, it
was made very clear to Restoration Hardware and its representatives that at no time
would a commercial rehabilitation district be created.  The City has never partaken in such
activities, and we would not be doing so now.  That incentive was not, and is not, on the
table.

SUMMARY: 

• In conclusion, while there were requests from Restoration Hardware in the past to have
these different incentives offered in order for them to proceed, it is clear that none of the
requested tax incentives are on the table at this time, nor will they be.  Restoration
Hardware is moving forward with its project, and plans to move into the City of
Birmingham, and has presented its plans to the Planning Board without such unique or
special tax reduction accommodations.

10E2
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Buffalo passed a parking reform in 2017 to reduce parking requirements for new developments. A new study
finds that mixed-use projects have since created 53 percent fewer spaces than previously required. (Stocksy /

Chelsea Victoria)

Buffalo ended parking requirements. What did
developers do next?
A sweeping zoning reform gave rise to mixed-use, transit-oriented projects with far
less parking than they would have had before. But single-use developers showed few
signs of change.

Eric Jaffe Follow

Mar 18 · 6 min read
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One of the most promising trends in urban planning is the push from a growing number

of U.S. cities to reduce minimum parking requirements for new developments. As the

name suggests, parking minimums require developers to build a certain amount of

spaces, regardless of whether a community wants or needs them. The result is an excess

of parking that can lead to more vehicle pollution, worsen traffic congestion, and drive

up housing costs. In some cases, the steep cost of building parking prevents a project

from moving forward at all.

In theory, ending parking requirements should provide developers with the flexibility to

meet transportation needs in more innovative and sustainable ways. For example,

development projects in dense, walkable, transit-friendly areas should be able to

repurpose would-be parking space into shops, homes, parks, or other community uses

that rank above vehicle storage. But the shift away from parking requirements is

relatively new, so there’s not much evidence about what developers actually do in

response.

A new study of Buffalo, which cut parking requirements citywide in 2017, shows that

many developers will indeed build less parking if given the chance. The work, set for

publication in the Journal of the American Planning Association, finds that mixed-use

developers, in particular, “readily took advantage of the newfound possibility to include

less off-street parking.” The 14 mixed-use projects tracked by the study provided 53

percent less parking than previously required — with four projects building no parking

at all.

“Cities of all types stand to benefit from undoing constraining parking policies of the

past and allowing developers to transform parking lots into ‘higher uses,’ ” write study

authors Daniel Baldwin Hess and Jeffrey Rehler, urban planning scholars at SUNY-

Buffalo. “Conversion of excess off-street parking spaces to such ‘higher uses’ benefits not

only municipalities such as Buffalo looking to introduce a denser (and more walkable)

urban form but also highly urbanized areas where developable land is limited.”

But the full story isn’t quite so straightforward. Many single-use developers actually built

more parking after the reform took hold. Let’s dive a bit deeper.

4 insights from mixed-use projects

https://medium.com/sidewalk-talk/the-strongest-evidence-yet-that-parking-spaces-cause-more-driving-fb530aec9165
https://medium.com/sidewalk-talk/less-parking-can-mean-more-housing-heres-how-14b9e50fe646
https://www.tandfonline.com/doi/full/10.1080/01944363.2020.1864225
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Like many U.S. cities, Buffalo introduced parking requirements in the 1950s, largely to

boost economic activity by making it easier to drive into town. In 2017, Buffalo removed

this rule as part of a sweeping zoning reform known locally as the Green Code. In

addition to removing the old parking requirements, the new code encouraged

developers to rely on more sustainable mobility approaches.

Buffalo’s change presented a timely chance to study what developers do once parking

requirements disappear. There’s some existing evidence from parts of very dense cities

like New York that removing parking minimums can lead developers to build less

parking. Buffalo’s reform created a wider window into what happens when parking

changes cut across a whole city — and a midsized, fairly car-reliant city at that.

For the research, Hess and Rehler reviewed public data on parking plans for 36

developments approved in Buffalo within the first two years after the reform went into

effect. All told, the 36 developments built 502 fewer parking spaces than they would

have needed to under the old rules, a 21 percent decline. The 14 mixed-use projects

(mostly residential plus retail) led the charge, providing 813 fewer spaces (the

aforementioned 53 percent decrease) than the previous code required.

Some key insights from the mixed-use development response:

Rather than build parking, developers shared parking. Four mixed-use projects

tracked by the research built zero parking spaces, and another project built 91

percent less parking than previously required. Instead of building new parking, these

projects relied on shared parking networks, which enabled them to provide parking

access without dedicating excess space to vehicle storage.

Even new parking became shared parking. Only one mixed-use project tracked by

the researchers built notably more spaces (17) than it would have needed to build

under the old rules. But that was intentional, as this project had entered into a

shared parking arrangement with an adjacent mixed-use project. The result was 71

fewer total spaces between the two sites than previously required.

Transit-oriented development got a boost. Two mixed-use projects along the Main

Street transit corridor created hundreds of units of student housing. The rise of two

such projects — which the researchers describe as “previously uncommon in

https://www.buffalony.gov/1224/Using-the-Unified-Development-Ordinance
https://www.bloomberg.com/news/articles/2012-03-22/parking-minimums-create-too-many-parking-spots?sref=U4C4w76D
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Buffalo” — suggest that the added cost of the old parking requirements had served

as a deterrent to new development in transit-friendly areas.

Adaptive reuse projects also became more viable. One small-scale mixed-use

development near a light rail station rehabilitated an old structure into 10 new

apartments with ground-floor retail space. Despite the close proximity to transit, the

project wasn’t feasible under the old parking regime — which called for 10 spaces on

the site — because the physical structure occupies nearly its entire parcel. With the

new rules, it could finally move forward.

Simply put, by removing parking requirements, Buffalo unlocked the creation of more

than 1,000 new homes and a vibrant array of transit-accessible businesses and

restaurants — many of which might never have existed given the high cost of creating

new parking.

3 takeaways from single-use projects
But the story doesn’t end there. Of the 36 developments tracked by Hess and Rehler, 19

projects actually built the same or more parking than would have been required under

the previous zoning rules, to the tune of 311 total additional spaces. These projects

consisted mostly of single-use residential or commercial developments outside the

downtown core, along with a few civic projects:

Since Buffalo reformed its parking requirements, mixed-use developers have created far fewer parking
spaces but single-use developers have exceeded the old minimums. (Total projects by land use in

parentheses.)

As the table above shows, the dramatic parking reductions from mixed-use

developments still resulted in a net reduction in spaces for Buffalo. But the fact that
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single-use developers didn’t change their parking approach in the face of sweeping

reforms might disappoint some urbanists. Are driving norms so deeply entrenched that

even an unprecedented, generational policy shift can’t move the needle in the direction

of more sustainable mobility?

One response to that question is simply that the zoning reform worked just as intended.

Buffalo didn’t impose parking restrictions — it merely removed parking requirements.

The whole point was to enable developers to meet local mobility demands. In that sense,

parking stayed where it was needed (car-reliant housing complexes far from transit) and

left where it wasn’t (mixed-use developments in the city center). As one Buffalo city

planner told the researchers: “The sky is not falling.” While that assessment might sound

bleak to some ears, it also might prove compelling to other midsize U.S. cities pushing

for similar reforms but facing strong opposition to change.

Another takeaway is that some developers likely need more time to change their ways,

or more tools to help them. Development is a slow and traditionally risk-averse industry;

it’s quite possible that many single-use developers in Buffalo are waiting to see that an

innovative approach to parking can work before adopting it themselves, especially for

residential projects in car-reliant areas. Shared parking is a great example: the

technologies to create these flexible networks are just starting to emerge. Once residents

get more comfortable using such networks, more projects are likely to adopt them.

A final takeaway is that parking reform may be a key step toward a more sustainable

transportation system, but it’s still just one step. If cities don’t have the transit corridors

in place to provide driving alternatives, then developers may have a harder time

responding to parking reforms by creating fewer spaces. Other essential foundations

include zoning codes that permit mixed-use development, a commitment to safe bike

lanes and accessible sidewalks, and support for the small businesses that remove the

need to drive at all. On these core services, local government must lead the way.

A future with far less parking is certainly one Hess and Rehler would like to see for

Buffalo — and similar cities. They conclude:

In the absence of [minimum parking requirements], off-street parking lots can transform

into parks, shops, workplaces, and residences. Conversion of excess off-street parking spaces

to such “higher uses” benefits not only municipalities such as Buffalo looking to introduce a

https://medium.com/sidewalk-talk/episode-15-flexible-streets-3f3e577b4399
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denser (and more walkable) urban form but also highly urbanized areas where developable

land is limited.

The path to that future starts with cities reexamining old rules in the context of new

goals — and continues with developers embracing innovative approaches to more

sustainable communities.

Follow Sidewalk Labs with our weekly newsletter or subscribe to our podcast, “City of the

Future.”
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In increasingly denser urban environments, there is a new-found interest in underused spaces as opportunities for further

development. Representing up to 25% of cities' land area, roo�ops are among the most exciting spatial resources. From

sustainable infrastructure and urban farming to social spaces and cultural venues, the article looks into the potential of creating a

multi-layered city through the activation of urban roo�ops.

There are several types of untapped spatial potential, from gaps within the urban fabric to residual public spaces. Still, an aerial

view of any city centre uncovers the roofscape as a significant underused surface. Searching beyond penthouses and private

extensions, urban roofs have already entered the conversation surrounding both urban densification and climate resiliency.

Moreover, as the pandemic underlined a severe need for more outdoor areas, roo�ops are regarded as a viable addition to the

public space.

A New Layer of Public Space: The Case for Activating Urban Roo�ops

Written by Andreea Cutieru

a day ago Share

Save

Home Projects Products Folders Feed
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With the introduction of roof sealants, the flat roof became a staple of Modern architecture, but the excitement over the

technological feat overshadowed the inquires into its architectural potential. With few exceptions, such as the roof landscape of Le

Corbusier's Unité d'Habitation envisioned as space for children to play, or Giacomo Mattè-Trucco's Fiat Lingotto Factory in Turin

featuring a roo�op racetrack, Modernism's legacy in Europe amounted to vast expanses of inconsequential flat roofs. It wasn't

until the 1990s that the roof began to be seen as more than an enclosure, but as an integral part of the project's spatial concept

and program, as both architects and developers begin to realize the missed opportunity of an inaccessible, purely technical roof.

From Mecanoo's trailblazing green roof at TU Del� more than two decades old to JAJA Architects' playground above a car park or

BIG's ski slope on top of the CopenHill, the roof has become a subversive tool for transforming the experience of the city.

Related Article

18 Spectacular Living Roofs in Detail

New Recreational Spaces 

Save

Home Projects Products Folders Feed

https://www.archdaily.com/office/le-corbusier
https://www.archdaily.com/85971/ad-classics-unite-d-habitation-le-corbusier
https://www.abc.net.au/radionational/programs/blueprintforliving/iconic-buildings-fiat-factory/6694502?utm_medium=website&utm_source=archdaily.com
https://www.archdaily.com/office/mecanoo
https://www.archdaily.com/958636/library-delft-university-of-technology-mecanoo
https://www.archdaily.com/884956/park-n-play-jaja-architects
https://www.archdaily.com/office/bjarke-ingels-group
https://www.archdaily.com/925970/copenhill-energy-plant-and-urban-recreation-center-big
https://www.archdaily.com/802195/13-spectacular-living-roofs-in-detail?ad_medium=widget&ad_name=related-article&ad_content=959562
https://www.archdaily.com/959562/a-new-layer-of-public-space-the-case-for-activating-urban-rooftops/6069fb4ff91c81094e000022-a-new-layer-of-public-space-the-case-for-activating-urban-rooftops-photo
https://www.archdaily.com/959562/a-new-layer-of-public-space-the-case-for-activating-urban-rooftops
https://www.archdaily.com/
https://www.archdaily.com/search/projects
https://www.archdaily.com/catalog/us


However, the existing roo. ops hold the most significant potential in creating a multi-layered, hyper-connected urban

environment. Referring to the 2016 Stairs of Kriterion installation, MVRDV's Winy Mass argues for the use of the 5th facade as

means to expand the public space: "we show what this city could look like if we do that in many places, engaging a series of our

existing buildings and giving access to their roofs, to create a new, much more interactive, three dimensional and denser urban

topography for the next city generation". The studio has flirted with the idea of activating roo�ops on several other occasions. For

the If Factory renovation project, the studio adds a green bamboo landscape on the roof, packed with activities and accessible

through a public staircase.

Similarly, o�icePROJECT's refurbishment project YOU+International Youth Community Shenzhen adds shared amenities on the

two existing roof terraces, while ZHUBO DESIGN's Green Cloud creates a multi-layered communal space above a residential
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building. Another example of converting the city's upper layer into an extension of the public space is Rotterdam's park on top of

the former railway station Hofbogen. The place is the setting of film screenings and dance performances, in addition to being a

popular public garden.

An Opportunity for Sustainable Infrastructure

Existing roo. ops are most commonly put to good use through green roof systems, urban farming or the installation of energy

production and water management systems. In particular, living roofs hold a diverse array of benefits, as they capture stormwater

runo�, improve air quality, help mitigate urban heat-island e�ects, and even contribute to the preservation of biodiversity by

providing habitats for bees and birds.
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Green roofs have been mandatory for newly constructed buildings in Copenhagen since 2010, and France requires living roofs or

solar panels on the roofs of new buildings since 2015. However, Barcelona is pushing for a re-evaluation of the existing roo. ops to

deploy sustainability infrastructure across the city and build a more resilient urban environment. The municipality produced a

guide helping residents create di�erent types of green roofs in a city with an already established tradition of using flat roofs for

both practical and recreational purposes. Moreover, roo�ops might also hold the future for urban farming, as more and more

projects pop up across Europe with promising results in catering to residents and restaurants.

Testing Ground
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For several years now, di. erent initiatives and events have made the general public more aware of this untapped resource for

expanding the public space. ROEF Amsterdam is a festival that takes place across several roo�ops, allowing dwellers to experience

the city di�erently while also contributing to Amsterdam's roofscape transformation. Similarly, for this year's Melbourne Design

Week, John Wardle Architects and Finding Infinity created a roo�op infrastructure for solar power that doubles as a space for

socialization. The project expands on Melbourne's roo�op culture while also promoting sustainable energy.
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Finally, although unrelated to public space, it is worth mentioning that existing roo�ops are also speculated upon as potential

solutions to the housing crisis in dense cities. London Municipality has been considering roo�op extensions at a large, coordinated

scale for some time now to help alleviate the housing shortage. However, opinions on the endeavour's feasibility are divided, and

built case studies are yet to be seen.

Activating existing urban roo�ops poses a series of challenges, from accessibility, additional loads on the existing structure to

ownership and maintenance. However, the densification of cities prompts architects, dwellers and developers to envision

roofscapes as the next frontier in urban transformation.
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