
  

REGULAR MEETING OF THE PLANNING BOARD 
WEDNESDAY, SEPTEMBER 13, 2017 

7:30 PM 
CITY COMMISSION ROOM 

151 MARTIN STREET, BIRMINGHAM 
 

 
A. Roll Call 
B. Review and Approval of the Minutes of the regular meeting of August 23, 2017 
C. Chairpersons’ Comments   
D. Review of the Agenda  
 
E. Old Business 

 
1. 34965 Woodward – Mixed Use Building (former Peabody’s Restaurant) 

- Request for approval of the Preliminary Site Plan to allow a new five story 
mixed use building to be constructed (Postponed from August 23, 2017). 

 
F. Rezoning Request 

 
1. 191 N. Chester – First Church of Christ, Scientist – Request for rezoning 

from TZ1 to TZ2 (Transitional Zoning) to allow the adaptive reuse of the existing 
building for office use. 

 
G. Study Sessions 

 
1. Economic Development Liquor License Boundaries 
2. Bistro Regulations 
3. Renovation and New Construction of Commercial and Mixed Use 

Buildings 
 

H. Miscellaneous Business and Communications: 
 

a. Communications  
b. Administrative Approval Correspondence  
c. Draft Agenda for the next Regular Planning Board Meeting (September 27, 

2017)  
d. Other Business  

 
I. Planning Division Action Items  

 
a. Staff Report on Previous Requests  
b. Additional Items from tonight's meeting 

 
J.   Adjournment

 

Notice:   Due to Building Security, public entrance during non-business hours is through the Police Department—Pierce St. 
Entrance only.  Individuals with disabilities requiring assistance to enter the building should request aid via the intercom system at the parking lot entrance gate on Henrietta St. 
 
Persons with disabilities that may require assistance for effective participation in this public meeting should contact the City Clerk’s Office at the number (248) 530-1880, or 
(248) 644-5115 (for the hearing impaired) at least one day before the meeting to request help in mobility, visual, hearing, or other assistance.  
 
Las personas con incapacidad que requieren algún tipo de ayuda para la participación en esta sesión pública deben ponerse en contacto con la oficina del escribano de la 
ciudad en el número (248) 530-1800 o al (248) 644-5115 (para las personas con incapacidad auditiva) por lo menos un dia antes de la reunión para solicitar ayuda a la 
movilidad, visual, auditiva, o de otras asistencias. (Title VI of the Civil Rights Act of 1964). 



 

CITY OF BIRMINGHAM 
PLANNING BOARD ACTION ITEMS 
OF WEDNESDAY, AUGUST 23,2017 

 
Item Page 

 
OLD BUSINESS 
Preliminary Site Plan Review 
 
1. 2010 Cole St. 
  New mixed-use building (partially demolished building) 
  Request for Preliminary Site Plan Review to allow the construction of a                      
new three-story mixed-use building (postponed from July 26, 2017)  
 
      Motion by Mr. Share 
Seconded by Mr. Koseck to approve the Preliminary Site Review for 2010 
Cole St. including setting the front setback to match the front setback of 
the adjacent pre-existing building to the east, subject to the following 
conditions: 
1) The applicant provide a floor plan indicating the number of rooms 
within the two residential units to ensure all density requirements have 
been met; 
2) The applicant verify that the first story floor-to-ceiling finished height 
is at least 12 ft. or obtain a variance from the Board of Zoning Appeals; 
3) The applicant submit rooftop plans and specification sheets for all 
proposed rooftop mechanical units and screening at Final Site Plan; 
4) The applicant submit a detailed landscape plan with the size of all 
plant material at the time of planting to verify size requirements have 
been met including landscaping on the east parking lot; 
5) The applicant add two street trees and four street lights or obtain a 
variance from the Board of Zoning Appeals; 
6) The applicant submit a photometric plan and specification sheets for 
all proposed light fixtures at Final Site Plan Review; 
7) The applicant provide a full list of building and screenwall materials 
and specifications sheets, as well as glazing calculations at Final Site 
Plan Review;  
8) The applicant comply with the requirements of all City Departments; 
and 
9) The applicant add bike parking to the site. 
 
      Motion carried, 4-2. 
 
 
2. 34965 Woodward Ave. (former Peabody's Restaurant) 
  Request for approval of the Preliminary Site Plan to allow a new five-
story mixed-use building to be constructed (postponed from July 26, 2017) 
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Birmingham Planning Board Proceedings  
August 23, 2017 

 

 

Item Page 
 

 
      Motion by Mr. Share 
Seconded by Mr. Williams to postpone the application for Preliminary 
Site Plan for 34965 Woodward Ave. to September 13, 2017 and to 
suspend the rules to hear a site plan at that meeting. 
 
Motion carried, 7-0. 
 
 
FINAL SITE PLAN AND DESIGN REVIEW 
 
1. 277 Pierce St. (former Varsity Shop)  
  Request for approval of a five-story mixed-use building with first-floor 
retail 
 
      Motion by Mr. Koseck 
Seconded by Mr. Boyle to approve the Final Site Plan and Design Review 
for 277 Pierce St. subject to the following conditions: 
1) The applicant provide noise and vibration mitigation strategies prior to 
obtaining a Building Permit; 
2) The applicant obtain a variance from the BZA to allow a commercial 
use above a residential use or eliminate the residential use in the lower 
level of the building; 
3) Comply with the requests of all City Departments; and 
4) The applicant reduce the light levels 5 ft. out from the property lines 
along Pierce and Merrill Sts. and obtain administrative approval, or 
obtain a variance from the BZA. 
 
Motion carried, 7-0. 
 
 
2. 344 Hamilton Row (Seven Greens Salad Co.) 
  Final Design Review  for approval of an outdoor dining platform in the 
street  
 
      Motion by Ms. Whipple-Boyce 
Seconded by Mr. Williams to approve the Final Design Review application 
for 344 Hamilton Row with the following conditions: 
1) The applicant must receive a variance from the BZA in order to extend 
beyond their own storefront, or cut the platform back to be only in front 
of their storefront for administrative approval; 
2) The applicant must provide a trash receptacle in the outdoor dining 
area; and 
3) Address the issues raised by City Departments. 
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Birmingham Planning Board Proceedings  
August 23, 2017 

 

 

Item Page 
 

 
Motion carried, 7-0. 
 
 
MISCELLANEOUS BUSINESS AND COMMUNICATIONS 
 
a.        Communications  
 
      Motion by Mr. Williams 
Seconded by Mr. Jeffares to consider an application for the rezoning of 
191 N. Chester on September 13, 2017 and to waive the rules as to study 
sessions. 
 
Motion carried, 7-0. 
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, AUGUST 23, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on 
August 23, 2017. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert 

Koseck, Vice- Chairperson Gillian Lazar, Janelle Whipple-Boyce, Bryan 
Williams; Alternative Board Member Daniel Share 

 
Absent: Alternate Board Members Lisa Prasad; Student Representatives Ariana 

Afrakhteh, Isabella Niskar 
  
Administration:  Matthew Baka, Sr. Planner                  
              Jana Ecker, Planning Director  
              Carole Salutes, Recording Secretary   
 

08-159-17 
 
APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING 
OF AUGUST 9, 2017 
 
Ms. Whipple-Boyce made a change: 
Page 9 - Second paragraph, third sentence, replace "to not allow" with "to allow." 
 
Motion by Ms. Lazar 
Seconded by Mr. Koseck to approve the Minutes of the Regular Planning Board 
Meeting of August 9, 2017 as amended. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  Lazar, Koseck, Boyle, Clein, Jeffares, Whipple-Boyce, Williams 
Nays: None 
Abstain: None 
Absent:  None 
 

08-160-17 
 

CHAIRPERSON’S COMMENTS (none) 
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08-161-17 

 
APPROVAL OF THE AGENDA (no change) 
 

08-162-17 
 
OLD BUSINESS 
Preliminary Site Plan Review 
 
1. 2010 Cole St. 
  New mixed-use building (partially demolished building) 
  Request for Preliminary Site Plan Review to allow the construction of a new    
  three-story mixed-use building (postponed from July 26, 2017) 
 
Ms. Lazar recused herself due to a familial relationship.  Chairman Clein recused 
himself from this and the next item on the agenda for business reasons. Mr. Share 
joined the board. 
 
Motion by Ms. Whipple-Boyce 
Seconded by Mr. Koseck for Mr. Boyle to take the gavel as acting chairman. 
 
Motion carried, 6-0. 
 
VOICE VOTE 
Yeas:  Whipple-Boyce, Koseck, Boyle, Clein, Jeffares, Share 
Nays:  None 
Absent:  Prasad 
 
Ms. Ecker described the subject site as a 0.77 acre parcel. The applicant has 
demolished a portion of an existing commercial building and is proposing to expand the 
first story and construct two additional stories above. The proposed first story of the 
building will consist of retail, fitness, and enclosed private residential parking spaces; 
the second story will be office space; and the third story will contain two residential 
units, giving the proposed building a grand total of 25,603 sq. ft. 
 
On April 26, 2017, the applicant appeared before the Planning Board for a CIS and 
Preliminary Site Plan review. A motion to accept the CIS for 2010 Cole St. was made 
and passed with seven conditions. At this time the applicant has submitted soil boring 
information at the specific locations requested by the Planning Division, but none of the 
other six conditions of approval have been met regarding the CIS.  
 
The board postponed the Preliminary Site Plan based on concerns about vehicle 
circulation in the parking lots (dead end lots causing cars to reverse back out onto Cole 
St.) and a request from the Planning Board that the longer side of the building be 
rotated to run along Cole St. instead of facing the parking lot on the east portion of the 
property. The site as proposed does not provide adequate parking for a restaurant. The 
applicant stated that a restaurant will not occupy the first floor of the development. 
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On June 28, 2017, the applicant appeared before the Planning Board with a revised site 
plan that provided two turnaround areas for vehicles at the south end of each of the 
parking lots to address the circulation issues raised by the Planning Board. Board 
members discussed the proposed changes and several members expressed a desire to 
have full circulation around the south end of the building to ensure that drivers would not 
have to back up through the parking lots to get back to Cole St. Also they felt that 
vehicles would end up parking in the turnaround area. Board members also expressed 
concern again about the orientation of the building towards the interior of the lot, and not 
along the street frontage. The board advised that they needed to hear a strong financial 
justification as to why they should approve the proposed orientation of the building 
which is not as recommended in the Eton Rd. Corridor Plan. After much discussion, the 
matter was postponed to August 23, 2017. There have been no revisions to the plan 
since last time.  The owner is present to provide some financial justification as to why 
the changes, at least as to the orientation of the building, cannot be physically 
supported. 
 
Mr. Share was concerned that all the parking lot landscaping is on the west side and 
there is none on the east side.   
 
Mr. Jason Krieger with Krieger Klatt Architects was present along with Mr. Mark 
Mitchell, the owner and developer of the property.  Mr. Krieger noted they tried to design 
the building in order to minimize any disturbance on the site because of the 
contaminants. They feel their plan is the best suited design for this site and to make the 
project financially feasible. 
 
Mr. Mark Mitchell, 102 Pierce, said he bought the site in order to develop it and make 
Cole St. look a little better.  The current building has been sealed from contaminants.  
Turning the building around would require a substantial environmental cleanup that 
would cost $1 million or more.  It would be difficult to get a return on that.  He also would 
like to have the parking go around the back of the building but when he takes three 
stories off the building the economics just don't work.  He is happy to take a couple 
more parking spots out to create a turn around so that cars pulling in don't have to back 
out.   
 
Mr. Mitchell noted for Mr. Share that all of the contamination is currently encapsulated.  
They would re-encapsulate it again to make all the levels the same for the proposed 
structure.  Also, they can modify the site plan to include some landscaping on the east 
side of the parking lot.  Mr. Krieger replied to Ms. Whipple-Boyce's inquiry by saying the 
parking on the east side of the building will likely be for employees or guests.  The 
primary parking for the public will be on the west side. 
 
Mr. Koseck was concerned with the safety aspect of the parking and turnaround.  Mr. 
Mitchell replied that the economic cleanup of taking 8 ft. off the rear wall of the building 
would cost several hundred thousand dollars. Tenants would already have to pay 
$255/sq. ft. as the building currently sits. Then there would be the economics of not 
having the additional retail space or the office on the first and second floors.   Mr. 
Koseck noted the driveway on the east side is right up against the building and doors 
exit out from the building directly onto the driveway.   
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The Acting Chairman called for comments from the audience at 8 p.m. 
 
Mr. Greg Bogart, Sr. Vice-President of Colliers International, stated that if any more 
economic changes are made, this project will not make any sense.  Once people see 
this building, he thinks it will spur other development in the area. 
 
Mr. Jeffares expressed his thought that although this proposal is not absolutely the 
panacea of what they are looking for, it seems to make sense for the site.   
 
Ms. Whipple-Boyce said she would love to see this development happen in this part of 
town; but she is disappointed that the building wasn't moved up to the street.  However 
as a compromise she can accept the placement of the building.  Nonetheless, she is 
struggling with the circulation of the traffic.  She genuinely doesn't believe that the 
hatched lines will work as a place for people to turn around safely and get back out.  
What she does believe is that people will park in the hatched spots when they can't find 
anything else and vehicles will have no alternative other than to back out that long 
distance.  What she would really like to see is the back end of the building shaved off so 
cars can drive behind it.  She cannot support the creation of an unsafe condition on the 
south side.   
 
Mr. Share recognized that with environmentally challenged sites like this, if development 
is to occur compromises will have to be made. 
 
Motion by Mr. Share 
Seconded by Mr. Koseck to approve the Preliminary Site Review for 2010 Cole St. 
including setting the front setback to match the front setback of the adjacent pre-
existing building to the east subject to the following conditions: 
1) The applicant provide a floor plan indicating the number of rooms within the 
two residential units to ensure all density requirements have been met; 
2) The applicant verify that the first story floor-to-ceiling finished height is at least 
12 ft. or obtain a variance from the Board of Zoning Appeals; 
3) The applicant submit rooftop plans and specification sheets for all proposed 
rooftop mechanical units and screening at Final Site Plan; 
4) The applicant submit a detailed landscape plan with the size of all plant 
material at the time of planting to verify size requirements have been met 
including landscaping on the east parking lot; 
5) The applicant add two street trees and four street lights or obtain a variance 
from the Board of Zoning Appeals; 
6) The applicant submit a photometric plan and specification sheets for all 
proposed light fixtures at Final Site Plan Review; 
7) The applicant provide a full list of building and screen wall materials and 
specifications sheets, as well as glazing calculations at Final Site Plan Review;  
8) The applicant comply with the requirements of all City Departments; and 
9) The applicant add bike parking to the site. 
 
There were no comments from members of the public. 
 
Mr. Koseck announced he cannot support the motion.  There has been significant 
development in the Rail District and it has complied with the Zoning Ordinance.  The 
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fundamental thing is that the safety issue scares him.  The only argument he hears 
about taking any square footage off the building is financial.   
 
Acting Chairman Boyle noted the board cannot verify the developer's financial 
statement and they have to take his word.  Also, there is the concern that the building 
as configured may result in a circulation challenge that is certainly not satisfying to 
board members. 
 
Mr. Mitchell stated he cannot take a slice off the rear to provide circulation that goes one 
way around the building.  He said it would take $32,400 off the rental income and that 
doesn't calculate in the increased environmental costs because of disturbing the 
ground.  They are currently dealing with parking without the 8 ft. being taken off the 
building and there is no way to turn around.  There is a utility easement that prevents a 
driveway easement from looping around the back of the adjacent building to the south.   
 
Mr. Krieger explained the driveway to the west is over 22 ft. and easy to back out of.  
The spaces would be signed and policed by building management.  In order to make a 
one-way drive, 10 ft. would have to come off the back of the building.  The only issue 
with one-way is they would have to move their dumpsters to the east or the west and 
that would take out more parking. 
 
Motion carried, 4-2. 
 
ROLLCALL VOTE 
Yeas:  Share, Williams, Boyle, Jeffares 
Nays:  Koseck, Whipple-Boyce 
Recused:  Clein, Lazar 
Absent:  Prasad 
 
Acting Chairman Boyle asked the applicant to spend quite a lot of time looking at the 
site plan and thinking about how they might use the three extra spaces to reach some of 
the challenges that Mr. Koseck has correctly raised about the safety and circulation. 
 

08-163-17 
 

Vice-Chairperson Lazar rejoined the board and took over the gavel. 
 
2. 34965 Woodward Ave. (former Peabody's Restaurant) 

Request for approval of the Preliminary Site Plan to allow a new five-story 
mixed-use building to be constructed (postponed from July 26, 2017) 

 
Mr. Baka explained the petitioner has submitted an application for Preliminary Site Plan 
Review to construct a five-story building in the B4/D4 Zoning District. The property is 
located on the west side of Woodward Ave. on Peabody St. at the former location of 
Peabody’s Restaurant and the former Art & Frame Station. 
 
On July 26, 2017 the Planning Board reviewed the CIS & Preliminary Site Plan 
application for 34965 Woodward Ave. At that time, the board requested that the 
applicant provide additional information regarding the interfacing of the proposed 
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building with the two existing buildings on each side and how they will abut. Also, the 
board requested that the applicant provide additional renderings of the new building in 
context with the adjacent buildings. In addition, postponement was granted to provide 
the applicant time to engage with the neighboring property owners in light of the public 
comments made at the meeting. The applicant has now provided new details and 
renderings in addition to the previously submitted plans in order to supply additional 
information for the Planning Board to consider. 
 
Design Review 
The applicant is proposing to utilize the following materials for the construction of the 
five-story, mixed use building: 
• Stone panels along the lower level of all façades; 
• Masonry veneer along the upper levels of all façades; 
• Stone for the base of the building; 
• Steel window and door system; and 
• Extensive window glazing on all facades. 
The design of the building also includes balcony projections from the third floor on both 
facades of the building. The issue of projections over the right-of-way was recently 
discussed at the joint City Commission/Planning Board meeting. Staff intends to consult 
with the City Attorney prior to Final Site Plan Review to determine if an air rights 
agreement will be necessary to approve this aspect of the design. 
 
Motion by Mr. Williams 
Seconded by Mr. Jeffares to receive and file the following correspondence: 

• E-mail dated August 17 from Christopher Longe with attachments; 
• E-mail dated August 22 from Richard Rassel; 
• E-mail dated August 23 from Clinton Baller; 
• Letter dated August 21 addressed to Patti Owens from Bailey Schmidt. 

LLC; 
• Letter dated August 21 addressed to Patti Owens from Aura Pinkster; 
• Letter dated August 22 from Hobbs & Black Architects; 
• Letter dated August 22 from Alan M. Greene, Dykema Gossett PLLC; 
• Letter dated August 23 from Timothy Currier, Beier Howlett. 

 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas:  Williams, Jeffares, Boyle, Koseck, Lazar, Share, Whipple-Boyce 
Nays:  None 
Recused:  Clein 
Absent:  Prasad 
 
Mr. Chris Longe, Architect for the redevelopment of the Peabody site, came forward.  
He showed their building in context with the entire block.  Also, he showed how their 
building would interface with both the north and the south facades of the adjacent 
buildings. The buildings roughly equate in terms of their overall height and floor height.  
The earth retention system tiebacks into the Peabody property that were used for 
construction of the Greenleaf Trust Building were depicted. The intention with their 
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building is that someone can walk from Woodward Ave. through a leased space all the 
way to Peabody St. He included a number of pictures showing local conditions where 
buildings are abutting.   
 
Mr. Longe noted they made efforts to meet with their neighbors as suggested at the last 
meeting.  They have done that to the extent of meeting with the Balmoral folks, but 
because of scheduling issues there has not been a meeting with the people from the 
Catalyst building to the north.  
 
Vice Chairperson Lazar called for comments from the public at 8:35 p.m. 
 
Mr. Steve Simona, 32820 Woodward Ave., Suite 240, Royal Oak, was present on behalf 
of the Balmoral ownership.  He observed they built something of the highest quality that 
they felt the City envisioned and required of them.  They want to see the Peabody site 
developed, but not to their detriment.  As currently proposed, the south wall would block 
fifty windows and light and air to their building.  They feel what the applicant is 
proposing is not compatible with their building nor consistent with what was required of 
the Balmoral Building, or what the Zoning Ordinance requires.  They will not allow 
trespass onto their property for maintenance. 
 
Mr. Jason Novotny, Tower Pinkster, Architects, spoke on behalf of Catalyst 
Development and the Greenleaf Trust Building.  When they brought the Greenleaf Trust 
Building to the board in 2008, it was viewed as one of two buildings that would be the 
crown jewel on the east entry to Downtown, following the principles that were laid out in 
the Master Plan.  Between the two tower buildings the Master Plan calls for a two or 
three story parking structure. They worked towards developing an attractive, four-sided 
building.  A blank wall would not fly.  He is sure the Balmoral had the same discussions 
with their north elevation.  Some of the things he sees that would have a significant 
impact to either the north or south sites are: 

• Lighting; 
• Glazing calculations do not play out. 

 
Mr.  Tom Phillips, Hobbs & Black Architects,100 N. State St., Ann Arbor, said the 
Balmoral Building has much the same story.  In designing the building they worked 
carefully with the City and were encouraged to develop the north side because it was a 
gateway and a key visual element on the drive south along Woodward Ave. Both of the 
buildings offer the applicant a unique site in that the occupants are not looking at blank 
walls.  They are looking at two expensive, high quality elevations.  By stepping back  
four or five feet from the property line, the applicant would provide a reasonable amount 
of light between the buildings as they face each other all the way up. As it exists the 
applicant's design offers no opportunity to maintain their exterior walls without 
trespassing.   
 
Mr. Alan Greene, 3955 Woodward Ave., Dykema Gossett, PLLC, represented 
Woodward Brown Associates, the developer and owner of the Balmoral Building.  Mr. 
Greene noted they have a very valuable building with a facade of 50 windows, made of 
stone, with balustrades.  Tenants look for a space that has windows, but with the 
proposed building they will look straight into a brick wall. Further, the interior design is 
built around the windows. The real estate developer for Balmoral has submitted a letter 
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saying that the proposed building as currently designed and set will greatly diminish the 
value of the two buildings. The loss of investment on the walls, the impact on the 
tenants, the ability to rent the spaces, and how much they can be rented for will all 
contribute to diminished value. These two buildings were not built as if they were going 
to be blocked by other buildings. He urged the board to either deny the site plan or give 
guidance to the developer as to what they might like to see so they can come back with 
something better. 
 
Mr. Clinton Ballard, 388 Greenwood, said the developer wants to maximize his floor 
area but is constrained by height.  As the City has already zoned for seven to nine story 
buildings right across the street, it would be very interesting to have the infill building go 
seven to nine stories, provided adequate setbacks are respected.  This would leave the 
developer with an equitable amount of leasable space and room for parking, and all 
three developers would enjoy access to light and views. 
 
In response to Mr. Share, Mr. Baka explained that if windows are within 5 ft. of the 
property line they must be fire rated.  Mr. Longe verified for Mr. Share that the view of 
the facade travelling up and down Woodward Ave. would not be materially different if 
the building was on the lot line or 5 ft. off. He added that it is an odd feature to not have 
the buildings touch.  Mr. Tom Phillips said the 5 ft. setback would double the visual 
access to light and air - a 10 ft. view shed.   
 
Mr. Novotny pointed out for Mr. Share why he thinks the design of the infill building is 
incompatible with the adjacent buildings.  Their buildings have primarily punched 
window openings on a masonry facade and the proposed building has glass strip 
windows across the front.   
 
Mr. Share received clarification from Mr. Novotny that if the building is built to the lot 
line, it is a problem for all three buildings with regard to maintenance issues. One 
building will have to flash into the other building so that water will not enter.  Mr. Phillips 
explained these are not abutting buildings in the sense that they can be flashed 
together.  So the applicant's building on a zero lot line would have an exterior wall facing 
the lot line and open to the weather with no way to maintain it without trespassing onto 
Balmoral property, 
 
Mr. Novotny explained for Mr. Share that the first floor of both the Balmoral and 
Greenleaf Trust buildings abut the lot line.  Beyond that, both buildings are set back 5 ft.  
Greenleaf's situation differs from Balmoral's in that the fifth story balconies would abut 
one another from the Greenleaf Trust Building to the Peabody Building.  He does not 
believe the Balmoral has that same circumstance with outdoor spaces that are side-by-
side. Mr. Longe noted there is a demising wall between them. Mr. Novotny added 
another difference between the Balmoral and Greenleaf buildings is the glass that is 
currently abutting the lot line for the Greenleaf building is fire rated so that it has the 
potential to be a zero lot line material.  
 
Mr. Share queried how interior lighting on the north and south elevations is handled on 
the Peabody Building.  Mr. Longe responded that there is natural light that comes in 
from the glazing on the other two facades. 
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Mr. Koseck thought that maximizing square footage area creates a little bit of "B" type of 
space.  If they could pull the walls in on the upper floors by creating light wells and 
windows it would make the building even better in terms of marketability and lease 
rates.  Further, he thought that architectural compatibility is the next step in review and 
not for this evening. Mr. Longe responded that it is an odd condition to have buildings 
not meet.  The two buildings chose on their own to make their facades that face inwards 
towards Peabody's something nicer than they had to be. As any architect will tell you, 
one has to prepare for eventualities. 
 
Mr. Share and Mr. Williams were in agreement that a lot of information came in today 
and it requires more study. Mr. Williams said he was not prepared to take any action on 
the proposal tonight. 
 
Mr. Rick Rassel, Williams Williams Rattner & Plunkett, PC, 380 N. Old Woodward Ave., 
the legal counsel to Alden Development Group, the applicant, spoke about the 
importance of perspective: 

• Mr. Currier and the planning staff are aligned on the questions that have been 
posed in Mr. Greene's letter; 

• The proposal is consistent with the Master Plan and with the Zoning Ordinance; 
• They are in a zero lot line infill district; 
• The proposed parking and height of the building is consistent with the Zoning 

Ordinance; 
• Mr. Currier has opined that the construction impact and future maintenance 

issues are not concerns for the Planning Board to be taking into account at this 
stage of the Preliminary Site Plan approval; 

• The question comes down to a couple of things.  Mr. Currier has observed in his 
letter that the zero lot line construction as proposed is consistent with the Zoning 
Ordinance and has been used in many parts of Downtown Birmingham.  The 
owners of the Balmoral and Catalyst buildings installed fire related glass windows 
facing the former Peabody's lot in anticipation of potential zero lot line 
construction; 

• Peabody's granted Catalyst an easement to construct sun shades; the 
sunshades to be taken down in the event of future construction of the Peabody 
building; 

• The argument about incompatibility is really about economic harm as a result of 
this building being built to the lot lines which Balmoral and Catalyst absolutely 
knew of and agreed not to contest.  Incompatibility is not about design review 
standards or architecture. 

It is important that this process move along this evening. 
 
Mr. Alan Greene stated that there are no fire rated windows on the north elevation of 
Balmoral.  The compatibility is related to the nature of the construction.  The things they 
did on their elevation were encouraged by the City.  To not require the same here is 
where it is incompatible in his view.  Additionally, Standard 7.27 (3) states that the 
location, size, and height of the building shall not diminish the value of neighboring 
property. They believe that the way it is being done now it will.  What the board has 
before it reflects not a single change as a result of their meetings with Mr. Shifman. 
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Mr. Williams indicated that he would like information about the City's encouragement of 
construction on the south and north sides respectively as preserved in the record at 
both the Preliminary and Final Site Plan Reviews for both buildings.  It is important that 
the board understand that issue.  Mr. Boyle added that the board's perspective on 
development has changed since construction of the Balmoral and Catalyst buildings. He 
agreed with Mr. Williams that the board needs to see what they actually talked about at 
that time.  
 
Ms. Whipple-Boyce said she had hoped that the developers would meet and come up 
with a great plan for all properties.  Unfortunately, it doesn't sound like that will happen.   
She believes that as Staff and the City Attorney have advised, the Peabody proposal 
satisfies the requirements of the Zoning Ordinance.  It will be tricky and complicated 
getting the building up and maintaining it.  There seems to be a lot of good reasons to 
re-look at what is being proposed. 
 
Mr. Jeffares said he always assumed that another building would be built on this site.  
To him, by this building being a little different, the other two buildings pop. 
 
Motion by Mr. Share 
Seconded by Mr. Williams to postpone the application for Preliminary Site Plan 
for 34965 Woodward Ave. to September 13, 2017 and to suspend the rules to hear 
a site plan at that meeting. 
 
There were no comments on the motion from members of the public. 
 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas:  Share, Williams, Boyle, Jeffares, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
Recused:  Clein 
Absent:  Prasad 
 

08-164-17 
 
FINAL SITE PLAN AND DESIGN REVIEW 
 
Chairman Clein rejoined the board and Mr. Share, the alternate board member, left. 
 
1. 277 Pierce St. (former Varsity Shop)  
  Request for approval of a five-story mixed-use building with first-floor retail 
 
Ms. Ecker advised the subject parcel is currently the site of the Varsity Shop, and has a 
total land area of .111 acres. It is located on the northeast corner of Pierce St. and E. 
Merrill St.  
 
The applicant is proposing to demolish the existing 8,387 sq. ft. two-story building to 
construct a 27,000 sq. ft., five-story mixed-use building. The building will provide a lower 
level recreation area for the residential unit, first floor retail, second floor retail or 
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commercial, third and fourth floor office use, and fifth floor residential use. Parking for 
the residential unit will be provided at grade in a two car garage adjacent to the public 
alley located on the east side of the building. 
 
As the proposed site is located within the Central Business Historic District, the 
applicant was required to obtain approval from the Historic District Commission (“HDC”) 
to demolish the existing building, and approval for the construction of the new mixed- 
use building. Demolition approval was granted in 2016, and approval for construction of 
the new five-story building was obtained by the HDC at their meeting on July 19, 2017. 
 
CIS 
The applicant was also required to prepare a Community Impact Study (“CIS”) in 
accordance with Article 7, section 7.27(E) of the Zoning Ordinance as they are 
proposing a new building containing more than 20,000 sq. ft. of gross floor area. On 
May 24, 2017, the Planning Board reviewed and accepted the CIS with six conditions.  
All of the information has now been provided except that no information has yet been 
provided on proposed mitigation strategies for the control of noise or vibration during 
construction. 
 
Site Plan 
On May 24, 2017 after accepting the CIS, the Planning Board reviewed the Preliminary 
Site Plan for 277 Pierce, and after much discussion, voted to approve the site plan with 
several conditions. 
 
The applicant has now provided a photometric plan and specification sheets for the 
proposed lighting; has verified that the rooftop screening is sufficient to screen the 
proposed rooftop mechanical units; and they have obtained approval from the HDC; and 
have provided material and color samples for review. The applicant has also provided 
contextual renderings as requested by the Planning Board.  
 
Design Review 
The applicant has submitted design materials for review. The proposed plans for the five-story, 
mixed-use building indicate the following materials: 

• Flash Red Velour Brick on all facades; 
• Flashed Manganese Velour accenting brick; 
• Buff limestone for the base and caps of the building; 
• Leathered Cambrian Black granite below ground floor windows; 
• Aluminum building panels for the third floor façade; 
• Metal coping along the parapet; 
• Aluminum windows and doors; 
• Stainless steel cladding entry canopies with laminated and frosted glass; and 
• Extensive window glazing (clear glass) on all facades. 

 
A materials board was passed around. 
 
Ms. Ecker advised that the development conforms to the building standards envisioned in the 
Downtown Birmingham 2016 Plan, as it is designed with high quality materials, is built to the 
property lines, and has pedestrian scale details including steel and glass canopies, extensive 
window glazing, stainless steel cladding, and tasteful streetscape landscaping. 
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In accordance with the Planning Board's comments about the blank wall that was proposed on 
the north elevation, the wall has now been differentiated by the addition of four recessed 
panels of different colored brick along with six fire rated glass windows.   
 
Mr. Victor Saroki, Architect, was present along with Ms. Evan Yaldo, Project Architect from his 
office; Mr. Tony Antone, Vice-President for Kojaian Management; and Mr. Jim Butler, PEA, Civil 
Engineer.  Mr. Saroki indicated they intend to satisfy all of the issues in the report.  They are of 
the opinion that the Building Code allows one stairway as opposed to two for the one residential 
unit at the top.  They intend to demonstrate that to the Building Official in order to get his 
approval. 
 
With regard to noise and vibration controls, they will work with the owner's construction 
manager to come up with some strategies for review with staff prior to submitting for a Building 
Permit.  Their intention is to appear before the BZA to request a variance for a residential use 
as an amenity on the lower level below a commercial use. 
 
Motion by Mr. Koseck 
Seconded by Mr. Boyle to approve the Final Site Plan & Design Review for 277 
Pierce St. subject to the following conditions: 
1) The applicant provide noise and vibration mitigation strategies prior to 
obtaining a Building Permit; 
2) The applicant obtain a variance from the BZA to allow a commercial use above 
a residential use or eliminate the residential use in the lower level of the building; 
3) Comply with the requests of all City Departments; and 
4) The applicant reduce the light levels 5 ft. out from the property lines along 
Pierce and Merrill Sts. and obtain administrative approval, or obtain a variance 
from the BZA. 
 
Mr. Koseck observed the use of the lower level is unique and no ordinance could have 
contemplated that.  He thinks the applicant has a case to be made to the BZA.  
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  Koseck, Boyle, Clein, Jeffares, Lazar, Whipple-Boyce, Williams 
Nays:  None 
Absent:  Prasad 
 

08-165-17 
 
2. 344 Hamilton Row (Seven Greens Salad Co.) 
  Final Design Review  for approval of an outdoor dining platform in the street 
 
Mr. Baka advised the building is located on the south side of Hamilton Row between 
Ferndale Ave. and Park St. The applicant proposes to construct an outdoor dining deck 
utilizing one existing parallel parking space and a “no parking” space. The applicant was 
approved for the use of one on-street parking space by the Parking Advisory Committee 
on April 5, 2017. 
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The tables and chairs proposed for the outdoor dining platform are synthetic teak 
outdoor/indoor furniture with black frames. No umbrellas are proposed at this time. The 
location of the platform allows for the required 5 ft. pedestrian path to be maintained on 
the 
sidewalk.  
 
The parallel parking space that the dining platform was approved to use extends in front 
of the neighboring property at 360 Hamilton Row, which is currently occupied by Luxe 
Homes. The plans as submitted depict the dining platform extending in front of that 
storefront as well for the length of the parking space. However, as indicated in Article 
4.0, section 4.44, (A), 7 (c), the platform is not permitted to extend in front of the 
neighboring storefront as it is not vacant. Accordingly, the applicant will need to 
receive a variance from the Board of Zoning Appeals to extend in front of the 
neighboring property. 
  
Design 
The applicant intends to construct the deck of the platform with six adjoining “TREX” 
decking platforms. The deck is proposed to be enclosed by a 42 in. high aluminum 
railing on all four sides with a 5 ft. opening in front of the restaurant. Sample material 
and color selections were not provided. The applicant must indicate what color the 
material will be for the decking and railing. 
 
Ms. Kelly Schafer, the restaurant owner, said the railings will be black aluminum and the 
Trex decking is brownish and matches the chairs.   
 
There was no audience present to comment. 
 
Motion by Ms. Whipple-Boyce 
Seconded by Mr. Williams to approve the Final Design Review application for 344 
Hamilton Row with the following conditions: 
1) The applicant must receive a variance from the BZA in order to extend beyond 
their own storefront, or cut the platform back to be only in front of their storefront 
for administrative approval; 
2) The applicant must provide a trash receptacle in the outdoor dining area; and 
3) Address the issues raised by City Departments. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  Whipple-Boyce, Williams, Boyle, Clein, Jeffares, Koseck, Lazar  
Nays:  None 
Absent:  Prasad 
 

08-166-17 
 
MISCELLANEOUS BUSINESS AND COMMUNICATIONS 
 
a.        Communications  
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 Ms. Ecker explained the property owner of 191 N. Chester, The First Church of 

Christ Scientist has submitted an application for rezoning from TZ-1 to TZ-2.  The 
applicant will be out of the country on September 27 so they ask if it is possible to 
add them to the study session meeting on September 13 because otherwise they 
would have to wait until the end of October. 

 
Motion by Mr. Williams 
Seconded by Mr. Jeffares to consider an application for the rezoning of 191 N. 
Chester on September 13, 2017 and to waive the rules as to study sessions. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  Whipple-Boyce, Williams, Boyle, Clein, Jeffares, Koseck, Lazar  
Nays:  None 
Absent:  Prasad 
 
 
 
b.    Administrative Approval Correspondence  
 

 602 Riverside, Unit #6, Riverside Place Condominium - Revision to the site 
plan to adjust the location of the rear retaining walls. 
 

 300 Strathmore, Big Beaver and Adams Replace - Project consists of the 
installation and operation of antennas and associated equipment cabinet(s) 
for Verizon Wireless Telecommunications Network.  A total of six antennas, 
12 remote jack in heads and one Ray cap mounted on an existing monopole 
and cabinet(s) are proposed at the site. 
 

 999 Haynes - Moving Dumpster enclosure. 
 
c.    Draft Agenda for the Regular Planning Board Meeting on September 13, 2017 
 

 34965 Woodward Ave., Preliminary Site Plan Review; 
 191 N. Chester, Application for Rezoning from TZ-1 to TZ-2; 
  Bistro Requirements study session; 
 Economic Development Licenses expansion of boundaries study session; 
 DRB and Planning Board Review process study session 
  

d.    Other Business (none) 
 

08-167-17 
 
 

   
PLANNING DIVISION ACTION ITEMS 
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a. Staff report on previous requests (none) 

 
b. Additional items from tonight’s meeting (none) 

 
08-168-17 

ADJOURNMENT  
 
No further business being evident, the Chairman adjourned the meeting at 10:39 p.m. 
 
      
 
                                        Jana Ecker 

Planning Director 
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MEMORANDUM 
Community Development 

DATE:  September 8, 2017 

TO:  Planning Board Members 

FROM: Matthew Baka, Senior Planner 

APPROVED: Jana Ecker, Planning Director 

SUBJECT: 34965 Woodward Avenue – Preliminary Site Plan Review 

The applicant has submitted an application for Preliminary Site Plan review to construct a five 
story building in the B4/D4 zoning district.  The property is located on the west side of 
Woodward Avenue on Peabody Street at the former location of Peabody’s Restaurant and the 
former Art & Frame Station.   

On July 26, 2017 the Planning Board reviewed the CIS & Preliminary Site Plan application for 
34965 Woodward.  At that time, the Planning Board decided to accept the Community Impact 
Statement but postponed the Preliminary Site Plan review.  The Board requested that the 
applicant provide additional information regarding the interfacing of the proposed building with 
the two existing buildings on each side and how they will abut.  Also, the Board requested that 
the applicant provide additional renderings of the new building in context with the adjacent 
buildings.   In addition, the postponement was granted to provide the applicant time to engage 
with the neighboring property owners in light of the public comments made at the meeting.  In 
response to this discussion the applicant provided new details and renderings in addition to the 
previously submitted plans in order to provide additional information for the Planning Board to 
consider at the August 23rd Planning Board Meeting. 

On August 23, 2017 the Planning Board reviewed the proposed project again and held further 
discussions with the applicant and representatives for the neighboring properties.  Many of the 
challenges of constructing the proposed building were discussed as well as the ancillary effects 
of the proposal on the neighboring buildings.  As a result of this discussion, the Planning Board 
postponed the review to the meeting of September 13th and requested that staff provide the 
minutes from the previous Planning Board meetings when both 34901 Woodward and 34977 
Woodward were reviewed.  The stated intent of providing this information is to determine if the 
buildings to the north and south of the subject site were encouraged or required to provide 
windows that abut the shared property lines of 34965 Woodward.  Accordingly, the staff reports 
for the Final Site Plan reviews for both buildings have been attached which include all minutes 
from previous meetings for each site respectively.  A thorough review of the minutes and staff 
report revealed no encouragement or requirements by the Planning Board or staff to install 
windows on the property lines abutting the 34965 Woodward site.  The only comments made 
by staff regarding this issue were by the Building Department.  For the Catalyst Building the 

Back to Agenda



Building Department indicated that windows were not permitted on the property line.  This was 
later resolved through the use of fire rated glass.  Similar comments were provided for the 
proposed windows on the north elevation of the Balmoral Building. 

 
1.0       Land Use and Zoning  
 
1.1. Existing Land Use – The previous land uses on the site were a vacant two-story 

commercial building and a one story shop. The buildings were demolished in March, 
2017 to allow construction of the proposed five story mixed use building.    
 

1.2      Zoning – The property is zoned B-4 Business-Residential, and D-4 in the Downtown 
Overlay District.  The proposed retail, office, commercial and residential uses, and 
surrounding uses appear to conform to the permitted uses of the zoning district, 
including the off street parking facility in the form of two levels of parking decks 
below the development. 
 

1.3 Summary of Adjacent Land Use and Zoning - The following chart summarizes 
existing land use and zoning adjacent to and/or in the vicinity of the subject site, 
including the 2016 Regulating Plan 
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1.    Setback and Height Requirements 
 
The attached summary analysis provides the required and proposed bulk, area, and placement 
regulations for the proposed project. The applicant meets all of the bulk, area and placement 
requirements for the D-4 Downtown Overlay District.    
 
3.0     Screening and Landscaping 
 

3.1  Dumpster Screening – The applicant is proposing to store all trash inside the 
building envelope along the north side on a mechanical platform. The plans 
indicate trash chutes on all levels that lead to a trash compactor accessible via 



the entry drive, but this is not clearly illustrated on the plans. The applicant 
must clarify how the trash will be stored on this platform on the plans. 

 
3.2  Parking Lot Screening – Two levels of proposed parking will be placed 

underground with eleven (11) angled parking spaces in the right of way on 
Woodward. No parking lot screening is required. 

 
3.3  Mechanical Equipment Screening – A rooftop plan has been submitted indicating 

six (6) roof top units to be located within a decorative stainless steel metal grate 
screen wall.  The applicant will be required to provide specification 
sheets on mechanical equipment and verify that the screen wall is tall 
enough to sufficiently screen the proposed units at Final Site Plan.   

 
3.4  Landscaping – The Downtown Overlay District requires that one street tree be 

provided for every 40’ of street frontage.  This development is required to have 5 
trees along Peabody Street, and 4 trees along Woodward Avenue. The current 
plans depict two (2) trees on Peabody. The applicant will be required to 
submit plans with 9 total trees, or get a waiver from the Staff Arborist.  
Parking lot landscaping requirements do not apply in the Downtown Overlay 
District.   

 
3.5    Streetscape Elements – The applicant will be expected to reconstruct the 

streetscape to the current streetscape standards which would include brushed 
concrete walking path with exposed aggregate border and pedestrian scale 
street lights along Peabody.  The street lights are typically required every 40’.  
The frontage along Peabody is approximately 200’ requiring five (5) lights.  Sheet 
SD.3 appears to show five (5) street lights proposed however, they only two of 
the lights are clearly labeled.  The number of lights must be clarified by the 
applicant. The Planning Board may also wish to require benches and 
trash/recycling receptacles to the streetscape if they deem fit.  

 
4.0     Parking, Loading and Circulation 
 

4.1 Parking – In accordance with Article 4, section 4.43 (PK) of the Zoning 
Ordinance, a total of 15 parking spaces are required for the residential level of 
the building (10 units x 1.5 parking spaces).  No on-site parking is required for 
the proposed retail or office uses as the site is located within the Parking 
Assessment District.  The applicant is proposing 90 parking spaces on site in a 
two-level underground parking deck and 11 angled parking spaces on the street. 
The total number of parking spaces provided on the plans is 101.  All parking 
spaces meet the minimum size requirement of 180 square feet.   

 
In accordance with Article 3, section 3.04(D)(5), Downtown Birmingham Overlay 
District, parking contained in the first story of a building shall not be permitted 
within 20’ of any building façade on a frontage line or between the building 
facade and the frontage line.  The proposal meets this requirement, as all 
parking is below the 1st floor. 
 



4.2 Loading – In accordance with Article 4, section 4.24 C (2) of the Zoning 
Ordinance, developments with over 50,000 ft2 of office space require 2 usable 
off-street loading spaces, and commercial uses from 5,001 to 20,000 ft2 require 
1 usable off-street loading space. The plans do not display any off-street loading 
spaces. The applicant will need to submit plans demonstrating the size 
and location of 3 usable off-street loading spaces, or obtain a variance 
from the Zoning Board of Appeals.   
 

4.3 Vehicular Circulation and Access – Access to the underground parking garage will 
be via a garage door on the southwest corner of the building, along Peabody 
Street. Access to the 11 on street parking spaces will be along a one way pull-off 
from southbound Woodward Avenue.  

 
4.4 Pedestrian Circulation and Access –The applicant is proposing pedestrian 

entrances at three points of the building.  The primary entrance to the retail 
space will front onto Peabody St. at the center of the façade.  An additional 
entrance is proposed along the Woodward frontage, also centrally located.  
Along Peabody St. there is a proposed entrance to the elevator lobby that will 
provide access to the residential units.  All entrances are accessible from a City 
sidewalk. 
 

5.0       Lighting  
 

The applicant has not submitted any information regarding lighting at this time.  
Specifications for any proposed lighting and a photometric plan must be 
submitted at Final Site Plan review to determine compliance with the Zoning 
Ordinance lighting standards.   
 

 
6.0       Departmental Reports 
 

6.1     Engineering Division –The Engineering Dept. has reviewed the plans      dated 
June 5th, 2017, and the CIS dated June 5th, 2017 for the above project.    The 
following comments are offered: 
 

1. The traffic study acknowledges that the City’s parking system is operating 
near capacity, and does not presently have the capacity to accommodate the 
additional demand that this building will create.  On page 22 of the report, 
the writer states that “it is reasonable” to assume that the manager of the 
parking system will explore the possibility of adding an additional floor on the 
top of the Peabody St. Structure.  
 
Further, the writer indicates that “the study assumes that possibility to be 
both viable and successfully completed…”  The Board is cautioned that the 
parking structure was not designed with the intention that it could be 
expanded in the upward direction to create additional capacity, and that this 
assumption should not be figured into the study.  Further, while the parking 
system is ready and able to operate rooftop valet assist programs to add 



capacity during peak hours in its other four structures, no such plan is in 
place at the Peabody St. Structure.   
 
The rooftop valet system requires one to two additional staff on days it 
operates, and allows the system to fit 50 to 75 additional cars on the roof 
level by parking them closer together than what can be done when self-
parked.  Due to the limited land area at this site, and the present 
configuration of the roof, there is insufficient space available in this structure 
to make such a program feasible.  The study should not proceed with the 
assumption that an additional level can or will be built at this facility. 
 

2. The preliminary site plans show the building frontage is proposed set back off 
the property line on the Peabody St. frontage of the building.  The owner will 
be required to sign a recordable ingress/egress easement for the public to 
use this area as a public sidewalk, prior to the issuance of a building permit.   
 

3. The following permits will be required from the Engineering Dept. for this 
project: 

 
1. Sidewalk/Drive Approach Permit (for all pavement installed in the 

right of way). 
2. Right-of-Way Permit (for excavations in the right-of-way). 
3. Street Obstruction Permit (for partial obstructions of the City sidewalk 

or alley). 
 

In addition, a permit will be required from the Michigan Dept. of 
Transportation (MDOT) for any use and construction within the Woodward 
Ave. right-of-way. 

 
6.2 Department of Public Services – DPS has no concerns. 
 
6.3 Fire Department – The Fire Department has no concerns at this time. 
 
6.4 Police Department – The Police Department has no concerns at this time. 
 
6.5 Building Division – The Building Division has no concerns at this time. 

 
7.0 Design Review 
 
The applicant is proposing to utilize the following materials for the construction of the five-
story, mixed use building: 
 

• Stone panels along the lower level of all façades; 
• Masonry veneer along the upper levels of all façades; 
• Stone for the base of the building; 
• Steel window and door system; and 
• Extensive window glazing on all facades. 

 



The design of the building also includes balcony projections from the third floor on both facades 
of the building.  The issue of projections over the right of way was recently discussed at the 
joint City Commission/Planning Board meeting.  Staff intends to consult with the City Attorney 
prior to Final Site Plan review to determine if an air rights agreement will be necessary to 
approve this aspect of the design. 
 
No material samples or colors have been provided at this time, but will be required 
at the time of Final Site Plan review. 
 
Article 3, section 3.04(E), Downtown Overlay District, of the Zoning Ordinance contains 
architectural and design standards that will apply to this building, including specific 
requirements for the design and relief of front façades, glazing requirements, window and door 
standards and proportions, roof design, building materials, awnings and other pedestrian scaled 
architectural features.   
 
The proposed building appears to meet the architectural standards set out in Article 3, 
Downtown Birmingham Overlay District, of the Zoning Ordinance as the first floor storefronts 
are directly accessible from the sidewalk, the storefront windows are vertically proportioned, no 
blank walls face a public street, and the main entries incorporate canopy features to add 
architectural interest on a pedestrian scale.   

 
The building also appears to meet the architectural standards set out in Article 3 of the Zoning 
Ordinance which requires that at least 90% of the exterior finish of the building is glass, brick, 
cut stone, cast stone, coarsely textured stucco, or wood.  In addition, the percentage of glazing 
for the facade and upper levels has been provided and demonstrates that the storefront 
minimum of 70% is met, and the maximum upper level of 35% has not been exceeded.   
 
8.0 Approval Criteria 
 

In accordance with Article 7, section 7.27 of the Zoning Ordinance, the proposed plans 
for development must meet the following conditions: 

 
(1) The location, size and height of the building, walls and fences shall be such that 

there is adequate landscaped open space so as to provide light, air and access to 
the persons occupying the structure. 

 
(2) The location, size and height of the building, walls and fences shall be such that 

there will be no interference with adequate light, air and access to adjacent lands 
and buildings. 

 
(3) The location, size and height of the building, walls and fences shall be such that 

they will not hinder the reasonable development of adjoining property and not 
diminish the value thereof. 

 
(4) The site plan, and its relation to streets, driveways and sidewalks, shall be such as 

to not interfere with or be hazardous to vehicular and pedestrian traffic. 
 

(5) The proposed development will be compatible with other uses and buildings in the 



neighborhood and will not be contrary to the spirit and purpose of this chapter. 
 

(6) The location, shape and size of required landscaped open space is such as to 
provide adequate open space for the benefit of the inhabitants of the building and 
the surrounding neighborhood. 

 
9.0 Recommendation 
 

Based on a review of the site plan revisions submitted, the Planning Division 
recommends that the Planning Board APPROVE the Preliminary Site Plan for 34965 
Woodward with the following conditions: 
 
(1) The applicant will be required to submit plans with 9 total street trees, or get a 

waiver from the Staff Arborist;   
(2) The Applicant verify that there will be five (5) pedestrian lights on Peabody; 
(3) Applicant must provide a photometric plan and lighting specifications at the time 

of Final Site Plan Review;  
(4) The applicant will be required to provide a specification sheet for all mechanical 

units to verify that the screen wall is tall enough to sufficiently screen the 
proposed units; 

(5) The applicant will need to submit plans demonstrating the size and location of 3 
usable off-street loading spaces, or obtain a variance from the Zoning Board of 
Appeals;   

(6) Applicant comply with the requests of all City Departments; and 
(7) Provide material and color samples at Final Site Plan review. 
 

10.0 Sample Motion Language 
 

Motion to APPROVE the Preliminary Site Plan for 34965 Woodward subject to the 
following conditions: 
 
(1) The applicant will be required to submit plans with 9 total trees, or get a waiver from 

the Staff Arborist;   
(2) The Applicant verify that there will be five (5) pedestrian lights on Peabody; 
(3) Applicant must provide a photometric plan and lighting specifications at the time of 

Final Site Plan Review;  
(4) The applicant will be required to provide specification sheets for all mechanical units 

to verify that the screen wall is tall enough to sufficiently screen the proposed units; 
(5) The applicant will need to submit plans demonstrating the size and location of 3 

usable off-street loading spaces, or obtain a variance from the Zoning Board of 
Appeals;   

(6) Applicant comply with the requests of all City Departments; and 
(7) Provide material and color samples at Final Site Plan review. 
 
OR 

 
Motion to DENY the Preliminary Site Plan for 34965 Woodward 

  



 OR 
 

Motion to POSTPONE the Preliminary Site Plan for 34965 Woodward. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, JULY 26, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on July 26, 2017. 
Vice-Chairperson Gillian Lazar convened the meeting at 7:31 p.m.  
 
Present: Vice Chairperson Gillian Lazar; Board Members Robin Boyle, Bert Koseck, Janelle 

Whipple-Boyce; Student Representatives Ariana Afrakhteh, Isabella Niskar 
 
Absent: Chairman Scott Clein; Board Members Stuart Jeffares, Bryan Williams; Alternate 

Board Members Lisa Prasad, Daniel Share 
  
Administration:  Matthew Baka, Sr. Planner      
            



             
 Jana Ecker, Planning Director  
             
 Carole Salutes, Recording Secretary   
 
 

07-144-17 
 
COMMUNITY IMPACT STATEMENT ("CIS") REVIEW 
PRELIMINARY SITE PLAN REVIEW 
 
34965 Woodward Ave. (former Peabody's Restaurant) 
Request for approval of the CIS to allow a new five-story mixed-use building to be 
constructed 
 
Mr. Baka explained the subject site is currently vacant land where the former Peabody’s 
Restaurant and the Art & Frame Station were located, and has a total land area of .597 acres. It 
is located on the east side of Peabody St., on the west side of Woodward Ave. and south of 
Maple Rd. The applicant is proposing to construct a 161,910 sq. ft. (including basement levels), 
five-story mixed-use building. The building will provide two levels of underground off-street 
parking; first floor retail/office; second and third floors office; fourth floor 
commercial/residential; and fifth floor residential. Parking for the residential units will be 
provided below grade in the parking garage. As the building is located within the Parking 
Assessment District, no on-site parking is required for retail, commercial or office uses. The 
applicant was required to prepare a Community Impact Study in accordance with Article 7, 
section 7.27(E) of the Zoning Ordinance as they are proposing a new building containing more 
than 20,000 sq. ft. of gross floor area. 
 
CIS 
The proposed development and its uses relate to the pedestrian, as the building is located at 
the property line and is proposed with human scale detailing on the first floor, including 
canopies, large windows, attractive stone and masonry facades, and elegant pedestrian 
entrances from both adjacent streets. The 2016 Plan encourages proper building mass and 
scale that creates an environment that is comfortable to pedestrians walking Downtown. The 
proposed development will help improve the visual appearance of the area by introducing a 
denser, more compact development with enough height to create a street wall along Peabody 
St. and Woodward Ave. The main entry to the building is located on Peabody St. 
 
The applicant has submitted a Phase 1 Environmental Site Assessment by SME dated August 5, 
2016.  The report indicates that there is some evidence of recognized environmental conditions 
(“RECs”) associated with this property. SME concluded that the reported presence of 
contaminated soil and groundwater; the potential for additional environmental impact from 
unreported and/or undetected releases of hazardous substances and/or petroleum products 
associated with the properties historical uses (vehicle manufacturing and repair operations); 
and the potential for cross contamination by a northern site which was formerly a vehicle repair 
and gasoline station, are all considered to be REC’s. 
 



An abbreviated Phase 2 Environmental Site Assessment ("ESA") dated August 5, 2016 was also 
submitted by the applicant as a part of the CIS. Phase 2 involved the collecting and analyzing of 
13 soil samples and two groundwater samples by SME. The results of SME’s sampling were 
supplemented by a previous Phase 2 ESA conducted by McDowell & Associates on April 26th, 
2015 where 12 soil samples were collected and analyzed.   
 
Evidence of petroleum and other pollutants were found in the soil samples.  The applicant has 
submitted a Brownfield Redevelopment Plan for the proposed development site dated March 16, 
2016. The purpose of this is to seek reimbursement for the eligible remediation activities 
performed on the property. The necessity for a Brownfield Plan arose from the results of the 
Phase 1 and Phase 2 ESA. 
 
Conclusions in the CIS were that although the building is located within Birmingham’s Parking 
Assessment District which requires no additional parking, additional parking spaces are needed 
to service the retail options proposed on the first floor. The applicant is proposing 90 off-street 
parking spaces and 11 on-street parking spaces to alleviate the stress on the Parking 
Assessment District. The traffic impact study also notes that westbound left turns onto Peabody 
St. from Maple Rd. would benefit from extending the turn lane full width all the way to the near 
Woodward Ave. crosswalk due to the larger queue lengths imposed by the new development. 
Other traffic impacts of the development will be relatively minor. 
 
Mr. Chris Longe, Architect for the project, responded to Mr. Boyle.  They expect to have ten or 
more rental units.  Employees and residents will have access to the on-site parking.  He was 
confident that people using the building will find places to park.  
 
Ms. Ecker stated the first floor is not required to be retail on the Woodward Ave. or Peabody 
sides. 
 
Regarding noise, Mr. Longe said the mechanicals have been placed in the middle of their 
building, so noise does not impact the buildings to the north and south. 
 
The Vice-Chairman called for comments from members of the public at 8:20 p.m. 
 
Mr. Allen Green, 39577 Woodward Ave., Bloomfield Hills, represented the ownership of 
Balmoral, the building to the south of the proposed project.  He voiced their objections to the 
project.  Their building, along with the Greenleaf Trust, was designed as a gateway.  Each side 
has windows and decorative architectural elements. Those features will essentially be hidden 
and that will cause a huge financial issue for their building.   He did not see any way they could 
build this without trespassing on the Balmoral property.  If the developer moved the building, 
adjusted the lot lines and created a visually impactful north and south wall between the 
buildings, it would be a huge improvement to the corridor. Two sides of two beautiful buildings 
would not be hidden and destroyed.  He asked the board to consider the alternatives.  Lastly, 
there has been no discussion with their neighboring developer about their plans and how the 
Balmoral building would be impacted. 
 
Ms. Ecker stated the applicant has the right to build on their property. There would be some 
logistical issues to work out but the Building and Engineering Depts. would work with the 
applicant on those.  Depending on where the windows were built, there was never an 



expectation that they would remain unblocked.  A developer can either set back the windows a 
certain distance from the property line, or keep them there and use fire rated glass.  In many 
cases when windows are constructed closer than would be permitted, there is a signed 
agreement by the owners saying they understand those windows could be covered up if the 
property next door gets developed to its potential. 
 
Mr. Allen Green noted there are serious parking issues in that area.  It has been a nightmare to 
get parking permits for their various tenants. He additionally remarked that each of the 1,500 
sq. ft. apartment units proposed only has one window. 
 
Mr. Koseck observed the Zoning Ordinance promotes contiguous buildings and not gaps or 
alleys between buildings. Cities are made up of buildings that have a variety of building 
materials and architectural styles.  Apartments with one window are designed all the time.  
They are called lofts.   
 
Ms. Patti Owens with Catalyst Development Co., the developer of Greenleaf Trust, said she has 
not had any input or conversation with the developers of this project.  She doesn’t feel that the 
massing is congruent with the vision for the City as was outlined to them and mandated to 
them by the City during the planning and development of their Greenleaf Trust Building. So 
they built what they felt was the idea of Birmingham which was to have a gateway building, a 
jewel on that corner. The proposed project feels like it is not a strong and harmonious 
continuation. The project’s terraces that face east are within a handshake of the Greenleaf 
terraces facing east.  This proposed building needs to be its own beautiful thing.  Shrink it back 
a little bit. She understood when they built the building that their views to the south would be 
impacted if something else was built. So that is in their agreement and they installed the 
fireproof glass on those windows.  However, that is only on two bays.  The rest of their building 
is set back and has regular windows.  Additionally, maintenance of the building would be 
severely impacted as they are currently dealing with an algae problem. 
 
Her view of parking in the area is that it is an absolute nightmare.  She recommended that the 
Planning Board take a good hard look at that to make sure they are not overburdening that 
area with not enough parking for this rather large development. 
 
Mr. Boyle suggested looking at Fifth Ave, Washington Blvd, Princess St. to see the fantastic 
street walls that have been constructed over time using different architects, owners, and sites. 
That is the reality of a city. Just walk along Maple Rd. That was built over time using different 
heights, different materials, different owners and it works. So it will be difficult for the speakers 
to make their case to him. 
 
Mr. Koseck said he knows the building can go up without touching the neighbors. Ms. Whipple-
Boyce noted the Varsity Shop site knew to consider the impact their adjoining neighbors might 
have when they decided not to put windows on the side of their building.  She finds it 
unfortunate that covering the adjoining windows wasn’t considered in the applicant’s CIS. 
 
Vice Chairperson Lazar encouraged the applicant to engage in conversation with the neighbors 
to the north and south in order to reach some kind of agreement.  Ms. Whipple-Boyce agreed 
they should have gone the extra mile and engaged their neighbors. This is a huge impact on 
them and there is no assessment of that impact in the CIS. 



 
Mr. Chris Longe said he knows there has been communication between the developer and the 
Greenleaf Building.  He assured they can build this building.  The building to the south is 
designed in such a way that it anticipates an infill building.  The stair tower is solid block as it 
abuts the property and the window wall steps back whatever the code minimum is, anticipating 
the wall going up.  There is also a 1 ft. easement on the north side abutting the Greenleaf 
Building.  The agreement mentions there might be a building there some day and goes so far 
as to talk about taking off the window awnings in that case.  The strict letter of the law has 
been met as far as the CIS. 
 
Mr. Koseck thought the concerns he has heard from the neighbors are more design concerns 
rather than CIS concerns. Vice-Chairperson Lazar observed that by adopting the CIS the 
Planning Board is not approving the project. 
 
Motion by Mr. Boyle 
Seconded by Mr. Koseck to accept the CIS as provided by the applicant for the 
proposed development at 34965 Woodward with the following conditions:  
(1) Provide mitigation strategies for control of noise, vibration and dust;  
(2) Applicant will be required to bury all utilities on the site; and  
(3) Applicant provide information on all life safety issues and Fire Dept. approval, as 
well as details on the proposed security system provided to and approved by the 
Police Dept. 
 
No one from the audience wished to speak on the motion at 9:15 p.m. 
 
Motion carried, 4-0. 
 
ROLLCALL VOTE 
Yeas:  Boyle, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
Absent: Clein, Jeffares, Williams 
 
Preliminary Site Plan 
Mr. Baka reported on the Preliminary Site Plan.  The property is zoned B-4 in the underlying 
zoning and D-4 in the Downtown Overlay District.  In accordance with Article 4, section 4.24 C 
(2) of the Zoning Ordinance, developments with over 50,000 sq. ft. of office space require two 
usable off-street loading spaces, and commercial uses from 5,001 to 20,000 sq. ft. require one 
usable off-street loading space. The plans do not display any off-street loading spaces. The 
applicant w ill need to submit plans demonstrating the size and location of three 
usable off-street loading spaces, or obtain a variance from the Board of Zoning 
Appeals.  
 
Design Review 
The applicant is proposing to utilize the following materials for the construction of the five-
story, mixed-use building:  
• Stone panels along the lower level of all façades;  
• Masonry veneer along the upper levels of all façades;  
• Stone for the base of the building;  



• Steel window and door system;  
• Extensive window glazing on all facades. 
 
Discussion considered the distinction between office and commercial on the fourth floor. Mr. 
Koseck noted the intent to get to five floors was to have residential on floors 4 and 5 in order to 
populate the Downtown and not put an additional burden on the parking structures.   
 
Mr. Chris Longe said his building will have a significant entrance off of Woodward Ave. and off 
of Peabody St.  He went through a PowerPoint and described the exterior elevation and interior 
layout along with the proposed materials.  The building goes to the property line but the actual 
first floor steps back on both the Woodward Ave. and Peabody St. sides.  The reason for that is 
there is only 5 ft. of sidewalk there.  They will internally brace the building because of the 
configuration of the site.  Ten residential units are anticipated and 15 parking spaces are 
allowed for them.  They would be open to putting windows on the side of their building, but 
didn’t think it would be proper to do considering their proximity to the north and south 
neighbors.  
 
Members of the public were invited to comment at this time. 
 
Ms. Patti Owens reiterated her disappointment about the lack of communication between the 
developer and their neighbors.  She agrees the proposed building needs to happen but she 
believes it should be stepped back to allow each building to stand on its own.  She doesn’t think 
that one building should benefit at another’s detriment.   
 
Mr. Allen Green said they are concerned about the value of their building and the operational 
issues.  When the proposed building goes up next to them it will block the air and light of the 
50 windows on that side.  Their tenants looking out of those 50 windows a few feet away will 
see only a masonry wall. Further, no details have been provided about maintenance and how 
the properties relate to each other. For the buildings to be consistent with each other there may 
be insets anywhere between 5 and 15 ft. to be compatible with the buildings on either side. He 
asked the board to consider these issues, how the buildings interrelate, and whether this 
building is harmonious and meets the standards that are required in the Overlay District to get 
the fifth floor. 
 
Mr. Koseck commented there are only four board members present and this is a sizable 
important project.  He would like some additional information that would help him understand 
the design and how it speaks to the neighbors.  He wanted to see a rendering of this building 
and how it relates to the neighboring buildings. Also, he wanted a cross section between the 
buildings to understand how they are abutting. Ms. Whipple-Boyce indicated she likes the 
building very much.  She appreciates the contrast and the differentiation.  In addition to what 
Mr. Koseck asked for, she wanted clarity on the fourth floor uses.  She requested the applicant 
to review Article 7, 7.27 to see if they are meeting the ordinance well enough. Also, she wanted 
everyone to talk to each other.   
 
Mr. Boyle thought the comments made by his colleagues are all very relevant. 
 
Motion by Mr. Boyle to postpone a decision on the Preliminary Site Plan for 34965 
Woodward Ave. to August 23, 2017. 



 
At 10:20 p.m. there were no comments on the motion from members of the public.  
 
Motion carried, 4-0. 
 
VOICE VOTE 
Yeas:  Boyle, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
Absent:  Clein, Jeffares, Williams 
 
 
 
 
 
 
 
 
 
 
 



CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, AUGUST 23, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on 
August 23, 2017. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart 

Jeffares, Bert Koseck, Vice- Chairperson Gillian Lazar, Janelle 
Whipple-Boyce, Bryan Williams; Alternative Board Member Daniel 
Share 

 
Absent: Alternate Board Members Lisa Prasad; Student Representatives 

Ariana Afrakhteh, Isabella Niskar 
  
Administration:  Matthew Baka, Sr. Planner     
    Jana Ecker, Planning Director  
    Carole Salutes, Recording Secretary   
 

08-163-17 
 

Vice-Chairperson Lazar rejoined the board and took over the gavel. 
 
2. 34965 Woodward Ave. (former Peabody's Restaurant) 

Request for approval of the Preliminary Site Plan to allow a new five-
story mixed-use building to be constructed (postponed from July 26, 2017) 

 
Mr. Baka explained the petitioner has submitted an application for Preliminary 
Site Plan Review to construct a five-story building in the B4/D4 Zoning District. 
The property is located on the west side of Woodward Ave. on Peabody St. at 
the former location of Peabody’s Restaurant and the former Art & Frame Station. 
 
On July 26, 2017 the Planning Board reviewed the CIS & Preliminary Site Plan 
application for 34965 Woodward Ave. At that time, the board requested that the 
applicant provide additional information regarding the interfacing of the proposed 
building with the two existing buildings on each side and how they will abut. Also, 
the board requested that the applicant provide additional renderings of the new 
building in context with the adjacent buildings. In addition, postponement was 
granted to provide the applicant time to engage with the neighboring property 
owners in light of the public comments made at the meeting. The applicant has 
now provided new details and renderings in addition to the previously submitted 
plans in order to supply additional information for the Planning Board to consider. 
 



Design Review 
The applicant is proposing to utilize the following materials for the construction of 
the five-story, mixed use building: 
 
• Stone panels along the lower level of all façades; 
• Masonry veneer along the upper levels of all façades; 
• Stone for the base of the building; 
• Steel window and door system; and 
• Extensive window glazing on all facades. 
 
The design of the building also includes balcony projections from the third floor 
on both facades of the building. The issue of projections over the right-of-way 
was recently discussed at the joint City Commission/Planning Board meeting. 
Staff intends to consult with the City Attorney prior to Final Site Plan Review to 
determine if an air rights agreement will be necessary to approve this aspect of 
the design. 
 
Motion by Mr. Williams 
Seconded by Mr. Jeffares to receive and file the following correspondence: 

• E-mail dated August 17 from Christopher Longe with attachments; 
• E-mail dated August 22 from Richard Rassel; 
• E-mail dated August 23 from Clinton Baller; 
• Letter dated August 21 addressed to Patti Owens from Bailey 

Schmidt. LLC; 
• Letter dated August 21 addressed to Patti Owens from Aura Pinkster; 
• Letter dated August 22 from Hobbs & Black Architects; 
• Letter dated August 22 from Alan M. Greene, Dykema Gossett PLLC; 
• Letter dated August 23 from Timothy Currier, Beier Howlett. 

 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas:  Williams, Jeffares, Boyle, Koseck, Lazar, Share, Whipple-Boyce 
Nays:  None 
Recused:  Clein 
Absent:  Prasad 
 
Mr. Chris Longe, Architect for the redevelopment of the Peabody site, came 
forward.  He showed their building in context with the entire block.  Also, he 
showed how their building would interface with both the north and the south 
facades of the adjacent buildings. The buildings roughly equate in terms of their 
overall height and floor height.  The earth retention system tiebacks into the 
Peabody property that were used for construction of the Greenleaf Trust Building 
were depicted. The intention with their building is that someone can walk from 
Woodward Ave. through a leased space all the way to Peabody St. He included a 
number of pictures showing local conditions where buildings are abutting.   



 
Mr. Longe noted they made efforts to meet with their neighbors as suggested at 
the last meeting.  They have done that to the extent of meeting with the Balmoral 
folks, but because of scheduling issues there has not been a meeting with the 
people from the Catalyst building to the north.  
 
Vice Chairperson Lazar called for comments from the public at 8:35 p.m. 
 
Mr. Steve Simona, 32820 Woodward Ave., Suite 240, Royal Oak, was present on 
behalf of the Balmoral ownership.  He observed they built something of the 
highest quality that they felt the City envisioned and required of them.  They want 
to see the Peabody site developed, but not to their detriment.  As currently 
proposed, the south wall would block fifty windows and light and air to their 
building.  They feel what the applicant is proposing is not compatible with their 
building nor consistent with what was required of the Balmoral Building, or what 
the Zoning Ordinance requires.  They will not allow trespass onto their property 
for maintenance. 
 
Mr. Jason Novotny, Tower Pinkster, Architects, spoke on behalf of Catalyst 
Development and the Greenleaf Trust Building.  When they brought the 
Greenleaf Trust Building to the board in 2008, it was viewed as one of two 
buildings that would be the crown jewel on the east entry to Downtown, following 
the principles that were laid out in the Master Plan.  Between the two tower 
buildings the Master Plan calls for a two or three story parking structure. They 
worked towards developing an attractive, four-sided building.  A blank wall would 
not fly.  He is sure the Balmoral had the same discussions with their north 
elevation.  Some of the things he sees that would have a significant impact to 
either the north or south sites are: 

• Lighting; 
• Glazing calculations do not play out. 

 
Mr.  Tom Phillips, Hobbs & Black Architects,100 N. State St., Ann Arbor, said the 
Balmoral Building has much the same story.  In designing the building they 
worked carefully with the City and were encouraged to develop the north side 
because it was a gateway and a key visual element on the drive south along 
Woodward Ave. Both of the buildings offer the applicant a unique site in that the 
occupants are not looking at blank walls.  They are looking at two expensive, 
high quality elevations.  By stepping back four or five feet from the property line, 
the applicant would provide a reasonable amount of light between the buildings 
as they face each other all the way up. As it exists the applicant's design offers 
no opportunity to maintain their exterior walls without trespassing.   
 
Mr. Alan Greene, 3955 Woodward Ave., Dykema Gossett, PLLC, represented 
Woodward Brown Associates, the developer and owner of the Balmoral Building.  
Mr. Greene noted they have a very valuable building with a facade of 50 
windows, made of stone, with balustrades.  Tenants look for a space that has 



windows, but with the proposed building they will look straight into a brick wall. 
Further, the interior design is built around the windows. The real estate developer 
for Balmoral has submitted a letter saying that the proposed building as currently 
designed and set will greatly diminish the value of the two buildings. The loss of 
investment on the walls, the impact on the tenants, the ability to rent the spaces, 
and how much they can be rented for will all contribute to diminished value. 
These two buildings were not built as if they were going to be blocked by other 
buildings. He urged the board to either deny the site plan or give guidance to the 
developer as to what they might like to see so they can come back with 
something better. 
 
Mr. Clinton Ballard, 388 Greenwood, said the developer wants to maximize his 
floor area but is constrained by height.  As the City has already zoned for seven 
to nine story buildings right across the street, it would be very interesting to have 
the infill building go seven to nine stories, provided adequate setbacks are 
respected.  This would leave the developer with an equitable amount of leasable 
space and room for parking, and all three developers would enjoy access to light 
and views. 
 
In response to Mr. Share, Mr. Baka explained that if windows are within 5 ft. of 
the property line they must be fire rated.  Mr. Longe verified for Mr. Share that the 
view of the facade travelling up and down Woodward Ave. would not be 
materially different if the building was on the lot line or 5 ft. off. He added that it is 
an odd feature to not have the buildings touch.  Mr. Tom Phillips said the 5 ft. 
setback would double the visual access to light and air - a 10 ft. view shed.   
 
Mr. Novotny pointed out for Mr. Share why he thinks the design of the infill 
building is incompatible with the adjacent buildings.  Their buildings have 
primarily punched window openings on a masonry facade and the proposed 
building has glass strip windows across the front.   
 
Mr. Share received clarification from Mr. Novotny that if the building is built to the 
lot line, it is a problem for all three buildings with regard to maintenance issues. 
One building will have to flash into the other building so that water will not enter.  
Mr. Phillips explained these are not abutting buildings in the sense that they can 
be flashed together.  So the applicant's building on a zero lot line would have an 
exterior wall facing the lot line and open to the weather with no way to maintain it 
without trespassing onto Balmoral property, 
 
Mr. Novotny explained for Mr. Share that the first floor of both the Balmoral and 
Greenleaf Trust buildings abut the lot line.  Beyond that, both buildings are set 
back 5 ft.  Greenleaf's situation differs from Balmoral's in that the fifth story 
balconies would abut one another from the Greenleaf Trust Building to the 
Peabody Building.  He does not believe the Balmoral has that same 
circumstance with outdoor spaces that are side-by-side. Mr. Longe noted there is 
a demising wall between them. Mr. Novotny added another difference between 



the Balmoral and Greenleaf buildings is the glass that is currently abutting the lot 
line for the Greenleaf building is fire rated so that it has the potential to be a zero 
lot line material.  
 
Mr. Share queried how interior lighting on the north and south elevations is 
handled on the Peabody Building.  Mr. Longe responded that there is natural light 
that comes in from the glazing on the other two facades. 
 
Mr. Koseck thought that maximizing square footage area creates a little bit of "B" 
type of space.  If they could pull the walls in on the upper floors by creating light 
wells and windows it would make the building even better in terms of 
marketability and lease rates.  Further, he thought that architectural compatibility 
is the next step in review and not for this evening. Mr. Longe responded that it is 
an odd condition to have buildings not meet.  The two buildings chose on their 
own to make their facades that face inwards towards Peabody's something nicer 
than they had to be. As any architect will tell you, one has to prepare for 
eventualities. 
 
Mr. Share and Mr. Williams were in agreement that a lot of information came in 
today and it requires more study. Mr. Williams said he was not prepared to take 
any action on the proposal tonight. 
 
Mr. Rick Rassel, Williams Williams Rattner & Plunkett, PC, 380 N. Old 
Woodward Ave., the legal counsel to Alden Development Group, the applicant, 
spoke about the importance of perspective: 

• Mr. Currier and the planning staff are aligned on the questions that have 
been posed in Mr. Greene's letter; 

• The proposal is consistent with the Master Plan and with the Zoning 
Ordinance; 

• They are in a zero lot line infill district; 
• The proposed parking and height of the building is consistent with the 

Zoning Ordinance; 
• Mr. Currier has opined that the construction impact and future 

maintenance issues are not concerns for the Planning Board to be taking 
into account at this stage of the Preliminary Site Plan approval; 

• The question comes down to a couple of things.  Mr. Currier has observed 
in his letter that the zero lot line construction as proposed is consistent 
with the Zoning Ordinance and has been used in many parts of Downtown 
Birmingham.  The owners of the Balmoral and Catalyst buildings installed 
fire related glass windows facing the former Peabody's lot in anticipation of 
potential zero lot line construction; 

• Peabody's granted Catalyst an easement to construct sun shades; the 
sunshades to be taken down in the event of future construction of the 
Peabody building; 

• The argument about incompatibility is really about economic harm as a 
result of this building being built to the lot lines which Balmoral and 



Catalyst absolutely knew of and agreed not to contest.  Incompatibility is 
not about design review standards or architecture. 

It is important that this process move along this evening. 
 
Mr. Alan Greene stated that there are no fire rated windows on the north 
elevation of Balmoral.  The compatibility is related to the nature of the 
construction.  The things they did on their elevation were encouraged by the City.  
To not require the same here is where it is incompatible in his view.  Additionally, 
Standard 7.27 (3) states that the location, size, and height of the building shall 
not diminish the value of neighboring property. They believe that the way it is 
being done now it will.  What the board has before it reflects not a single change 
as a result of their meetings with Mr. Shifman. 
 
Mr. Williams indicated that he would like information about the City's 
encouragement of construction on the south and north sides respectively as 
preserved in the record at both the Preliminary and Final Site Plan Reviews for 
both buildings.  It is important that the board understand that issue.  Mr. Boyle 
added that the board's perspective on development has changed since 
construction of the Balmoral and Catalyst buildings. He agreed with Mr. Williams 
that the board needs to see what they actually talked about at that time.  
 
Ms. Whipple-Boyce said she had hoped that the developers would meet and 
come up with a great plan for all properties.  Unfortunately, it doesn't sound like 
that will happen.   
She believes that as Staff and the City Attorney have advised, the Peabody 
proposal satisfies the requirements of the Zoning Ordinance.  It will be tricky and 
complicated getting the building up and maintaining it.  There seems to be a lot of 
good reasons to re-look at what is being proposed. 
 
Mr. Jeffares said he always assumed that another building would be built on this 
site.  To him, by this building being a little different, the other two buildings pop. 
 
Motion by Mr. Share 
Seconded by Mr. Williams to postpone the application for Preliminary Site 
Plan for 34965 Woodward Ave. to September 13, 2017 and to suspend the 
rules to hear a site plan at that meeting. 
 
There were no comments on the motion from members of the public. 
 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas:  Share, Williams, Boyle, Jeffares, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
Recused:  Clein 
Absent:  Prasad 
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Jana Ecker <jecker@bhamgov.org>

Fwd: Peabody site 
1 message

Jana Ecker <jecker@bhamgov.org> Thu, Aug 17, 2017 at 1:22 PM
To: "Baka, Matthew" <MBaka@bhamgov.org>

---------- Forwarded message ---------- 
From: Christopher Longe <cjlonge@cjlongeaia.com> 
Date: Thu, Aug 17, 2017 at 12:04 PM 
Subject: Peabody site 
To: Jana Ecker <jecker@bhamgov.org> 

Hi Jana,

In response to the concerns voiced by some members of the Planning Board about the Redevelopment of the Peabody
property, I am submitting  additional materials (attached documents and email, below) for the Planning Board’s
use for their meeting on August 23rd.

We believe that our project will be an important addition to the fabric of the City, adding another signature element to the
gateway to Birmingham, and further activating this important location.

We believe that acknowledgment of the context in which the building will function is important, but were surprised by the
representations from the representatives of the adjacent buildings that they did not envision that such a project could be
constructed.  In the case of the Greenleaf Building, the attached documents executed between Peabody and Catalyst,
and signed by Patti Owens, clearly acknowledge this eventuality and pledge their cooperation and support.

These documents include the original ERS (earth retention system) and Easement agreements.  The ERS
agreement mirrors the recorded Easement language. 

Also attached are two more recent 'First Amendments' which affirm and strengthen the previous agreements.
 
Additionally, the email below from Patti Owens dated November 28, 2016 email reflect her initial
enthusiasm with our building design.
Her last email of August 4, 2017 reflects her diminished enthusiasm.
 
As we agreed to do, we have solicited appointments with Patti Owens on several occasions. She has not been
available to meet when I/we are available. We will continue to try. 
 
We have met with and are continuing to talk to the Balmoral  representatives.  As with Catalyst, we
contacted them immediately following the initial Peabody Planning Board meeting. We meet last Thursday and
are proceeding as we discussed at that time (sharing documents, talking to their architect at Hobbs/Black, reviewing
engineering & construction limitations, etc.). 

Thank you,
Chris

 
 
From: Patti Owens [mailto:powens@catalystdevco.com]  
Sent: Monday, November 28, 2016 3:11 PM 

mailto:cjlonge@cjlongeaia.com
mailto:jecker@bhamgov.org
mailto:powens@catalystdevco.com
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To: Richard Zussman; Gary Shiffman; 'Matthew Shiffman'; Samuel Schiffer 
Cc: Jordan Schau (jordan@kzoolawfirm.com) 
Subject: Birmingham - Catalyst Development/Peabody Property
 
Good a�ernoon, all.  Congratula�ons on a very handsome design for your new development.  It’s absolutely
beau�ful.
 
I wonder if you might be willing to share with me all eleva�ons of the building as well as a site plan?  We are
probably going to consider some work on our south façade (windows) as it appears your building is either built to
the lot line or very close to it.  We always an�cipated this would occur, and just want to be sensi�ve to our tenants.
 
Please advise.  Thank you very much.
 
Pa� Owens
Vice President & Managing Director
<image003.jpg>
100 West Michigan Avenue, Suite 300
Kalamazoo, Michigan 49007
269.492.6810 p
269.492.6811 f
269.998.7665 c
powens@catalystdevco.com
 

“The best way to predict your future is to create it.” Abraham Lincoln
 
 
 
 
On Aug 4, 2017, at 1:12 PM, Patti Owens <powens@catalystdevco.com> wrote:

Good a�ernoon, Ma�, and thank you for your note.
 
The development, as proposed, is not acceptable to us.  The needs of our building have not been
taken into considera�on in the current design. That you have not shared your design intent with your
neighbors before going to the City for approval of your site plan is a disappointment and leaves us
with very li�le �me to react and respond.
 
It is my intent to protect and preserve our asset.
 
I’m planning to be in Birmingham next Wednesday for other mee�ngs, if you’d like to talk in person in
my offices at the Greenleaf Trust Building.  If Wednesday doesn’t work, I would be open to mee�ng
with you and your team in my office in Kalamazoo.  Please let me know what might be convenient for
you.
 
(I have not received anything from your architect as of this wri�ng.)
 
Thank you.
 
Pa� Owens
Vice President & Managing Director
 
100 West Michigan Avenue, Suite 300
Kalamazoo, Michigan 49007
269.492.6810 p

mailto:jordan@kzoolawfirm.com
tel:(269)%20492-6810
tel:(269)%20492-6811
tel:(269)%20998-7665
mailto:powens@catalystdevco.com
mailto:powens@catalystdevco.com
tel:(269)%20492-6810
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“The best way to predict your future is to create it.” Abraham Lincoln

  
 
 
 
 
 
 

Christopher J. Longe AIA, Architecture & Interiors

124 Peabody, Birmingham, MI  48009 
P 248.258.6940           C 248.330.9595 

cjlonge@cjlongeaia.com

 

Christopher J. Longe AIA, Architecture & Interiors

124 Peabody, Birmingham, MI  48009 
P 248.258.6940           C 248.330.9595 

cjlonge@cjlongeaia.com

--  
Jana L. Ecker

Planning Director 
City of Birmingham
248-530-1841
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Zoning Compliance Summary Sheet 
         Preliminary Site Plan Review 

        34965 Woodward 
 
 
Existing Site: 34965 Woodward Avenue, vacant land formerly Peabody’s Dining and 

Spirits and the Art & Frame Station  
 
Zoning:           B-4 Business Residential, D-4 Downtown Overlay District 
Land Use:           Vacant Lot 
 
Existing Land Use and Zoning of Adjacent Properties: 
 

  
North 

 
South 

 
East 

 
West 

 
 

Existing Land 
Use 

 
Retail/ 

Commercial 
 

 
Retail/ 

Commercial 

 
Open Space/ 

Parking 

 
Parking/ 

Commercial  
 

 
Existing 
Zoning 
District 

 

 
B-4  

Business 
Residential 

 
B-4  

Business 
Residential 

 
B-2 

General 
Business 

 
B-4  

Business 
Residential 

 
Overlay 
Zoning 
District 

 
D-4 

 
D-4 

 
MU-7 

 
D-4 

 
Land Area:     existing: 21,510 ft2 

    proposed: Same as existing 
 
Minimum Lot Area  
per unit:   required: N/A 
    proposed: N/A 
 
Minimum Floor Area: required: N/A 
    proposed: N/A 
 
Maximum Total   required:  N/A 
Floor Area:   proposed: N/A 
       
Minimum Open Space: required:   N/A 
    proposed:   N/A 
 
Maximum Lot  required: N/A 
Coverage:   proposed: N/A 

 



Preliminary Site Plan Review  
412 – 420 E. Frank 
March 22, 2017 
Page 2 of 2 

 
Front Setback:   required:    0 ft. 
    proposed:    0 ft. 
 
Side Setbacks:   required: 0 ft. 
    proposed:    0 ft. 
       
Rear Setback: required:  Equal to that of the adjacent building  

proposed:  Equal to that of the adjacent building 
 
Max. Bldg. Height: permitted: 80 ft. and 4 or 5 stories                     
    
       proposed: 80 ft. and 5 stories 
 
Parking:    required: 15 off-street spaces  
    proposed: 90 off-street spaces, 11 on-street parking spaces 
 
Loading Area:  required: 3 
    proposed: 0 
 
Screening: 

Buffer to abutting  
Single-family:   required: N/A 
    proposed: N/A 
 
AC/Mech. units:           required: Screening to compliment the building or landscaping. 
    proposed: The HVAC units located on the roof of the building 

are proposed to be screened by a decorative 
stainless steel metal grate. 

 
Any additional mechanical units not specified on the plans must be screened in 
accordance with the requirements of the Zoning Ordinance. 
 
Dumpster:            required: 6 ft. masonry screen wall with gate                                                                                                                                                                                                                                                                                                                                                                                            
    proposed: Dumpster area will in the building envelope and 

screened by the building 
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EARTH RETENTION SYSTEM AND CONSTRUCTION BARRICADE AGREEMENT 

This /)Jrt~etention System and Construction Barricade Agreement (the "Agreement") 
is made this day of November, 2008, by and between Catalyst Development Co. 8, L.L.C., 
a Michigan limited liability company, whose address is 100 W . Michigan Avenue, Suite 300, 
Kalamazoo, MI 49007 ("Catalyst") and Peabody Family, LLC, whose address is 34965 
Woodward Avenue, Birmingham, Michigan 48009 (the "Owner"). 

RECITALS 

A. Catalyst is the owner of the property located at 34977 Woodward Avenue, Birmingham, 
Michigan (the "Catalyst Parcel"), upon which it is constructing a five story mixed use 
building that will include one underground parking level, street level retail space, second 
and third floor office space, and fourth and fifth floor residential space (the "Building"). 
The Catalyst Parcel' s southern border abuts the northern border of a parcel owned by 
Owner and upon which Peabody's of Birmingham, Inc. operates a business commonly 
known as Peabody's Restaurant (the "Peabody Parcel"). The legal description of the 
Catalyst Parcel is attached as Exhibit A, and the legal description of the Peabody Parcel is 
attached as Exhibit B. 

The northern section of the Peabody's Restaurant building is located on the northern 
border of the Peabody Parcel, immediately adjacent to the Catalyst parcel , and occupies 
approximately one-third of the length of the border, from the east. The remaining portion 
of the Peabody Parcel that abuts the Catalyst Parcel consists of a parking lot and related 
improvements. 

B. In connection with the construction of the Building, Catalyst must place concrete 
construction barricades with four foot (4') fencing on top of the barricades around the 
perimeter of the Catalyst Parcel to establish a Construction Work Area ("CWA"). The 
barricade and fencing will extend ten (10) feet into the parking lot of the Peabody Parcel. 
The fencing along the Peabody Parcel shall include fabric screening material to act as a 
visual barrier. No portion of the Peabody Parcel, either inside or outside of the CWA, 
will be used for construction staging activities, including the storage of construction 
material and/or equipment, without Owner's prior consent. 

C. After the CW A has been established and the barricade has been installed, Catalyst must 
install an earth retention system ("ERS") around the perimeter of the Catalyst Parcel that 
will prevent the surrounding soils from caving into the excavated areas. The depth of the 
excavated area will be approximately fifteen feet (15') below grade level. The ERS will 
consist of vertical steel soldier beams and horizontal wood lagging and will be supported 
by tie-backs (see Recital D, below). The vertical steel soldier beams will extend to a 
depth of approximately 5 ' - 1 O' below the floor of the excavated area, making them 20' -
25 ' below grade level, and will be secured by concrete footings. The top of the ERS will 
be approximately one foot (1 ') below finished grade level. The location of the ERS will 
extend approximately three feet (3 ') into the Peabody Parcel's parking lot and also 
underneath the northern part of the Peabody's restaurant building. The portion of the 



ERS under Peabody's restaurant building will not use vertical steel soldier beams. 
Instead, concrete underpinning columns will be installed pursuant to Section 4 of this 
Agreement, and these columns shall serve as the vertical beams that support the 
horizontal wood lagging beneath the building. 

The ERS will be in use from approximately November 10, 2008 until May 15, 2009. 
After the Building's foundation walls are installed and secure, the ERS will remain in 
place and will be buried approximately four feet (4') below grade level. 

The Building's foundation will be approximately four inches (4") north of the property 
line, and Catalyst shall perform those surveys described in Section 3 of this Agreement 
to ensure that no portion of the Building encroaches on or over the Peabody Parcel 
(except the sunshades as provided in Section 13 of this Agreement). 

D. The ERS will include support structures known as tie-backs, which are cables and/or bars 
in concrete casing under tension that connect to the walls of the ERS and extend back 
beneath the Peabody Parcel into the ground at a downward angle. After construction of 
the Building bas commenced and additional support is provided to the foundation walls, 
the tie-backs will no longer be required and they will be abandoned along with the other 
components of the ERS. After abandonment, the tie-backs and other ERS components 
may be disturbed or removed during subsequent construction or excavation activities on 
the Peabody Parcel. Owner, its successors, and their contractors, subcontractors and 
agents shall have no liability for any damage done to the Building or related components 
as a result of the disturbance or removal of the abandoned tie-backs or other ERS 
components. 

E. After the ERS is abandoned, Catalyst will return the disturbed portion of the surface of 
the Peabody Parcel to a " like-new" condition (i.e., a parking lot). 

F. In connection with the construction of the Building, Catalyst will require certain 
additional rights provided in this Agreement relating to the use of the Peabody Parcel and 
the removal, relocation, replacement and/or reinforcement of certain components of the 
improvements located on the Peabody Parcel, i.e., exterior stairs, gas meter, FDC, screen 
wall . 

G. The parties now desire to enter into this Agreement to set forth their respective rights and 
obligations. 

THEREFORE, the Parties agree as follows: 

1. Recitals. The Recitals above are hereby incorporated into and made a part of this 
Agreement. 

2. Construction Staging Area and Construction Fencing. Owner agrees that Catalyst may 
use ten feet (IO') of its parking lot along the northern border of the Peabody Parcel to 
place concrete construction barricades and fencing (with fabric screening) to establish 
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and secure the CW A, provided, however, that no construction staging activities, 
including the storage of construction materials and/or equipment, shall be permitted on 
any part of the Peabody Parcel, whether inside or outside the CWA without Owner's 
prior consent. In addition to the barricades and fencing, as the Building is constructed, 
Catalyst shall maintain netting or some other appropriate type of screening on the 
southern face of the Building to prevent construction debris from falling onto the 
Peabody Parcel ; provided that the parties acknowledge that it will be necessary to remove 
the netting to pennit installation of metal studs and dens glass, and further provided that 
after the southern face of the Building is enclosed, no netting will be required. The 
approximate location of the Construction Work Area and construction barricade and 
fencing is shown on Exhibit C, attached hereto. The parties acknowledge that the parking 
lot pavement within the CW A will be removed pursuant to this Agreement. However, 
the cut-through pedestrian opening in the masonry wall located at the northwest comer of 
the Peabody Parcel will not be disturbed and will remain open for pedestrian use. 
Catalyst shall take all necessary precautions to protect all other improvements and any 
existing utility lines on the Peabody Parcel, and shall be responsible for any damage to 
such improvements or utility lines and the cost of immediate repair. 

3. Installation of the Earth Retention System CERS). Subject to the terms and conditions of 
this Agreement, Owner hereby grants to Catalyst the right to encroach onto and beneath 
and use that portion of the Peabody Parcel shown on Exhibit C for purposes of installing 
the ERS and the associated tie-backs. The location and depth of the tie-backs shall be 
consistent with Exhibit D. Catalyst may install the ERS and related components anytime 
on or after October 15, 2008. 

To ensure that the Building' s foundation does not encroach on the Peabody 
Parcel, Catalyst shall obtain from a licensed surveyor or civil engineer the following 
surveys during the installation of the ERS: (1) a survey locating the inner face (Catalyst 
side) of the soldier piles installed as a component of the ERS; and (2) a survey locating 
the final position of the ERS wall prior to the start of foundation construction. Catalyst 
shall review the survey results with Owner and make any necessary modifications to the 
ERS to ensure that the ERS and resulting foundation wall are located per the plans and 
that the foundation wall will not encroach on the Peabody Parcel. Upon completion of 
construction of the Building, Catalyst shall also provide Owner an "As-Built" survey of 
the Building showing its location on the Catalyst Parcel. 

4. Additional Concrete Underpinning Columns and Support For Peabody Building. The 
northern section of the Peabody Restaurant Building that abuts the border with the 
Catalyst Parcel consists of a one-story structure, with certain mechanicals on the roof, 
that is built on a concrete slab (this portion of the Peabody Restaurant Building 
hereinafter shall be called the "Peabody Extension"). The northern edge of the concrete 
slab has a lip that extends approximately four feet (4') into the ground. The excavation 
of the Catalyst Parcel and the installation of the ERS will expose the northern edge of the 
concrete slab and will require the installation of additional concrete underpinning 
columns to provide additional support to the slab. Owner hereby authorizes Catalyst to 
install such additional concrete underpinnings beneath the northern edge of the concrete 
slab as necessary to provide appropriate additional support. Catalyst shall provide such 
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additional support to the Peabody Extension, and relocate, modify, connect, disconnect, 
repair and/or replace, as circumstances may require, any utilities, sewer lines or other 
functional components discovered beneath the Peabody Extension during the excavation 
so that the Peabody Extension may at all times remain fully in use by Owner. Catalyst 
shall be responsible for any and all damage to the existing Peabody structures caused by 
the excavation or installation of the ERS and additional underpinnings. 

Catalyst shall also consult with appropriate engineering professionals and/or 
governmental authorities to detennine whether any additional support is required for the 
Peabody building due to the threat of additional snow accumulation on the roof of the 
Peabody building caused by the construction of the Building. Catalyst shall keep Owner 
informed of the results of such consultations and if required, Catalyst shall install, at its 
own cost, such additional support to the Peabody building in a good and workman-like 
manner consistent with the use and aesthetics of the existing building. 

5. Temporary Use of Airspace Above the Peabody Extension. Because the Peabody 
Extension immediately abuts the southern border of the Catalyst Parcel, the CWA cannot 
include that portion of the Peabody Parcel. As a consequence, certain construction 
activities must be performed from building supported mast climbing work platforms 
(MCWP) extending over the roof of the Peabody Extension. The MCWP are basically 
platforms upon which workers can stand while working that will be suspended from the 
steel girders of the Building. The MCWP will be suspended above, but will not touch, 
the Peabody' s restaurant building. All MCWP that extend over the Peabody Parcel shall 
include netting to catch any debris that may fall from the platform. Air flow allowing 
adequate ventilation for all HVAC units on the Peabody building shall be maintained at 
all times. Owner shall provide Catalyst a description and schedule of the ordinary 
maintenance required for the HV AC units, and should any HV AC units require additional 
maintenance as a result of debris, dust, or dirt or other disturbances from Catalyst' s 
construction activities, Catalyst shall reimburse Owners for the reasonable cost of such 
additional maintenance or repairs. 

6. Removal of North Mechanical Screen Wall. A screening fence runs along the northern 
edge of the roof of the Peabody Extension to screen the mechanicals located on the roof. 
To permit Catalyst to install and use the MCWP, Owner consents to Catalyst removing 
the screening fence along the northern edge of the roof; provided, however, that Catalyst 
shall provide any required additional support and finishing to the sections of the 
screening fence (and the railing on the west side) that remain in place. In the event the 
City of Birmingham requires that the screening fence along the northern edge of the roof 
be reinstalled, or in the event Catalyst determines that it desires to reinstall the screening 
fence along the northern edge of the roof, Catalyst shall, at its own cost, install the 
screening fence after it no longer interferes with the construction of the Building. 

7. Removal of Stairs Attached to Gas Station Building. A stairway is located immediately 
behind and is attached to the back wall of the gas station building that is currently located 
on the Catalyst Parcel. The stairway provides access from the parking area behind the 
Peabody Extension to the roof of the Peabody Extension. In order to demolish the gas 
station building, it will be necessary to detach the stairway from the gas station building 
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and provide alternative support. In order to construct the Building, it will be necessary 
temporarily to remove the stairway (1) when the soldier piles for the ERS are installed 
(approximately one week); and (2) during installation of the stone veneer on the Building 
(approximately 2-4 weeks). Owner agrees that during these periods, Catalyst may 
remove the stairway, provided that after each period, Catalyst shall, at its own cost, 
reinstall the stairway and provide any additional required support for the stairway, and 
further provided that Catalyst shall pay the cost of any signage or internal modifications 
to the Peabody building required by the City of Birmingham to accommodate the use of 
alternate fire escape routes when the stairs are not available for use. 

8. Alternate Parking Spaces. During the period of this Agreement, and until that portion of 
the Peabody Parcel that will be used by Catalyst pursuant to this Agreement is returned to 
Owner and available for parking, Catalyst shall provide alternative parking for Peabody 
Restaurant patrons. Initially, Catalyst will obtain the right to use and make available for 
parking by Peabody restaurant customers the lot immediately to the south of Peabody's 
existing parking lot (the Blackward parcel). The lot shall be fenced, paved and striped, 
with appropriate signage, and shall provide not fewer than fourteen (14) parking spaces. 
In the event use of the Blackward parcel becomes unavailable prior to the time Owner is 
able to resume use of the affected parking spaces on the Peabody Parcel, Catalyst shall 
provide, at its own expense, during Peabody Restaurant's business hours, valet parking 
services for Peabody Restaurant patrons whereby such vehicles shall be parked at the 
nearby public parking facility. 

9. Snow Removal. Catalyst shall retain Central Park Properties/MTS Construction, at 
Catalyst's sole cost, to provide snow removal services during the term of this Agreement 
for the parking area of the Peabody Parcel and for the alternate parking lot provided 
pursuant to Section 8 above. Snow shall be removed each day prior to the opening of 
Peabody's Restaurant at 11 :00 a.m. and at such other times as snow accumulates. To 
keep as many parking spaces available as possible, accumulated snow will be removed 
from the site and not piled on the Peabody Parcel. 

10. Review of Parking. Within thirty (30) days after the CWA is constructed, at Owner' s 
request, the parties shall meet and review the parking situation for Peabody's restaurant. 
Catalyst and Owner shall consider whether any improvements or changes to parking can 
reasonably be made. 

11. Relocation of Gas Meter and Fire Department Connection. The gas meter for the 
Peabody Restaurant Building is currently connected to the back of the gas station 
building located on the Catalyst Parcel. The parties acknowledge and agree that it will be 
necessary to relocate the gas meter to accommodate the demolition of the gas station and 
the construction of the Building. Catalyst shall work with the utility company to relocate 
the gas meter to the location shown on Exhibit E, attached hereto. Catalyst shall pay all 
costs associated with the relocation of the gas meter, including repairs to any damage to 
the parking lot caused by said relocation of the gas meter. The Fire Department 
Connection ("FDC") must also be relocated. Catalyst shall pay all costs associated with 
the relocation of the FDC, including design and installation. 
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12. Access to Trash Dumpster Enclosure. Catalyst shall ensure that access to and use of the 
existing trash dumpster enclosure will remain available. Catalyst may make minor 
modifications to the enclosure, provided that such modifications do not materially 
adversely affect use of the dumpsters. Catalyst shall also ensure that the construction 
fence and CW A shall be located and coordinated so as to not unreasonably interfere with 
the delivery of products to Peabody's Restaurant. 

13. Air Rights for Sunshades. The Building will include sunshades (metal outriggers and 
blades) that extend out over each of the Building's windows, including those windows 
facing south looking out over the Peabody Parcel. The sunshades on the windows on the 
south side of the Building will extend out approximately twelve inches (12') over the 
Peabody Parcel. Owner hereby grants to Catalyst an easement for the air rights occupied 
by the sunshades, provided that in the event the Peabody Parcel is later developed in a 
manner that requires the removal of the sunshades on the south side of the Building, 
Catalyst agrees to remove the sunshades on the south side of the Building at its own cost. 
Catalyst agrees that other than the air rights for sunshades described herein, Catalyst shall 
make no claim or assertion of air rights or similar "sun" or "view" rights relating to the 
Peabody Parcel. Catalyst further agrees that it will not object to Owner or its successor's 
construction of a building of similar height to the Building on or near the lot line between 
the Catalyst Parcel and the Peabody Parcel, and further that Catalyst shall make whatever 
modifications (e.g. fire-rated windows) to the Building may be required so that the 
Building is in compliance with all applicable laws and regulations in light of the 
construction of such a building on the Peabody Parcel. Owner and Catalyst agree to 
execute an appropriate agreement in recordable form that sets forth the several rights 
created in this section. 

14. Condition of Peabody Parcel At Expiration of Agreement. Unless otherwise agreed by 
the parties, at the conclusion of the term of this Agreement, Catalyst shall remove all 
fencing, signs, equipment, construction materials, and debris from the Peabody Parcel. 
The parties agree and acknowledge that the ERS will not be removed, but will be buried 
approximately four feet (4') below finished grade level of the parking area and beneath 
the northern section of the Peabody Extension. In addition, the parties agree and 
acknowledge that the tie-backs will not be removed. Owner and its successors shall have 
no continuing obligation to protect or preserve the ERS or tie-backs, and after the 
termination of this Agreement, the ERS and tie-backs may be disturbed or removed from 
beneath the Peabody Parcel without Catalyst's prior notice or consent. Owner, its 
successors, and their contractors, subcontractors and agents shall have no liability for any 
damage done to the Building or related components as a result of the disturbance or 
removal of the abandoned tie-backs or other ERS components. Catalyst agrees that it 
will reconstruct and re-stripe the disturbed portion of the parking area of the Peabody 
Parcel at its own cost and return it to " like new" condition. 

15. Tern1 of Agreement. This Agreement shall commence on November 1.J_, 2008, 
provided, however, that Catalyst shall notify Owner not less than seven (7) days in 
advance of the date when Catalyst intends to commence use oftbe CWA. This 
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Agreement shall terminate upon completion of construction of the Building, or on May 
31, 2010, whichever occurs first, subject to an automatic extension of up to 90 days upon 
written notice from Catalyst not less than thirty days prior to termination date that an 
extension is necessary in order to complete the Project. 

16. Insurance. Catalyst, its Contractor and all subcontractors shall name Owner and 
Peabody's of Birmingham, Inc. as an insured or additional insured on a general liability 
insurance policy to be obtained and maintained by Catalyst and/or Catalyst's contractor 
and subcontractors for the construction of the Building providing coverage of not less 
than $5,000,000.00 per occurrence for property damage and not less than $3,000,000.00 
per occurrence for injury to persons, and providing that such coverage may not be 
tenninated or altered without at least 30 days prior written notice to Owner. All such 
insurance shall include business interruption coverage. Catalyst shall provide copies of 
the certificates of insurance to Owner. Catalyst, its contractors and subcontractors shall 
also maintain auto liability insurance in an amount not less than $1 ,000,000.00. 

17. Noise Monitoring; Pre-Construction Survey and Inspection. Prior to the commencement 
of construction activities, Catalyst shall, at its own expense, obtain a pre-construction 
survey of the improvements, mechanicals and personal property located on the Peabody 
Parcel, which shall include inspection by a structural engineer, for the purpose of 
documenting the original condition of the Peabody Parcel and improvements. A similar 
post-construction survey shall be conducted by Catalyst, at its own expense, to identify 
any damage to said property caused by Catalyst's construction activities. Owner shall 
provide Catalyst reasonable access to the Peabody Parcel for such purposes, and Catalyst 
shall share the results of both surveys with Owner. Catalyst shall also monitor the 
condition of the Peabody Parcel at appropriate times during construction when 
construction activities pose a greater risk of damage to the Peabody Parcel and 
improvements~' during excavation and underpinning under the Peabody Extension). 
Catalyst shall comply with all applicable noise ordinances and shall maintain noise 
monitoring devices at appropriate location(s) at the worksite. 

18. Subsequent Use of the Building's Southern Foundation Wall for Temporary Support 
Purposes In Connection with New Construction on the Peabody Parcel. In the event 
Owner or its successors-in-title of the Peabody Parcel desires to construct a new building 
or other improvement on the Peabody Parcel ("New Construction"), Catalyst hereby 
grants to Owner, for no additional consideration, the right to use the Building's south 
foundation wall (facing the Peabody Parcel) for purposes of providing temporary support 
in connection with the construction of any below grade component of the New 
Construction, including but not limited to its foundation; provided, however, that (1) in 
no event shall any permanent component of the New Construction encroach onto 
Catalyst's Parcel; (2) no damage shall be done to the Building or its foundation; and (3) 
the parties shall enter into a written agreement providing reasonable assurances, 
protections and indemnifications to Catalyst similar to those provisions found in this 
Agreement. 

Peabody ERS Agreement -7- 112008-2 



19. Repair of Damage; Hold Harmless and Indemnification. Catalyst shall be liable for the 
reasonable cost of repair or replacement, and any associated loss of business damages, 
resulting from any damage to any improvements or personal property located on the 
Peabody parcel related to or arising from the construction of the Building or Catalyst 's 
use of the Peabody Parcel pursuant to this Agreement. Catalyst shall defend, indemnify 
and hold harmless Owner from and against all claims, judgments, losses, damages, 
demands, payments, recoveries, legal proceedings, and decrees of every nature, and 
expenses for damage or injury to persons or property, arising from or related to Catalyst's 
construction activities or its use of the Peabody Parcel pursuant to this Agreement. 

20. Consideration. ln addition to the rights and obligations set forth herein, as additional 
consideration for the rights granted to Catalyst under this Agreement, Catalyst shall pay 
Owner $100,000.00, and Catalyst shall also reimburse Owner for attorney fees in 
connection with its review of this Agreement in an amount not to exceed $5,000.00. 

21 . Interpretation. This Agreement shall be construed and interpreted under the laws of the 
State of Michigan. This Agreement contains the entire agreement between the parties as 
to its subject matter and may not be modified or amended except in writing signed by 
both parties. The captions are for reference only and shall play no part in the 
interpretation of this Agreement. The Recitals and any attached exhibits, however, are an 
integral part of this Agreement. 

22. Binding Effect/Third Parties. This Agreement is binding on and shall inure to the benefit 
of the parties to this Agreement and their respective successors, but it may not be 
assigned by any party without the prior written consent of the other party, which shall not 
be unreasonably denied. The parties do not intend to confer any benefits on any person, 
firm, corporation, or other entity which is not a party to this Agreement. 

23. Notices. All notices and other communications required or permitted under this 
Agreement shall be in writing and shall be deemed given when delivered personally, or 
one (1) day after being sent by overnight courier, or three (3) days after being mailed by 
registered mail, return receipt requested, to the following address (or any other address 
that is specified in writing by either party) : 

If to Catalyst: 

with copy to: 

Peabody ERS Agreement 

Patti Owens 
Catalyst Development Co. 8, L.L.C. 
100 W. Michigan Ave., Suite 300 
Kalamazoo, MI 49007 
Te1.: (269) 492-6810 

Jordan R. Schau 
Lake Stover & Schau, P .L.C. 
141 E. Michigan Avenue, Suite 600 
Kalamazoo, Michigan 49007 
Tel. (269) 382-5440 

-8- I 12008-2 



Ifto Owner: 

with copy to: 

IN WITNESS WHEREOF, the parties, by their respective authorized representatives, 
enter into this Agreement effective on the date above written. 

CATALYST DEVELOPMENT CO. 8, L.L.C. 

By:~~~ 
; 

Patti Owens 
Its: Managing Director 

Dated: 11/{}tleWt~ y l , 2008 

OWNER 
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EXHIBIT A 

A parcel of land containing approximately 0.341 acres located at T2N, Rl OE, Section 36, 
Hunter's Eastern Addition, Lots 5 and 6, and also the East 4 feet of Lot 7 



EXHIBITB 

T2N, R10E, SEC 36 BROWNELL SUB LOTS 10, 11 & 12, ALSO PART OF LOT 13 
DESC AS BEG AT NE LOT COR, TH S 15-43-00 E 26.46 FT ALG ELY LOT LINE, TH S 
69-45-15 W 72.82 FT, TH N 20-05-00 W TO N LOT LI , TH NEL Y ALG SD LINE TO BEG 
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PARKING DATA 
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LEGEND 

i 

<fNF 
ENGINEERS 

CIVIL ENGINEERS 
!AND SURVEYORS 
!AND PIANNERS 

NOWAK&. fAAUS ENG INHRS 
13l0 N. STEPHEN50N HwY 
ROYAL OA!C. Ml 48067-15-08. 

TEL 12<8139'Hl886 
FAX. (2481399-0805 

r ROfEO 

Catalyst Dcvclopmcnl 
Co.8,LLC 

CllfNT 

Catalyst Development 
Co. 8, LLC 
100 West Michigan Ave. 
K3lamazoo, Ml 49007 
Contact: Patti Owens 
~9-492-6810: Phooe 
269-492-681 t: Fu.< 

i'llOjECT lOCATIQ.-.j 

Part of the N .r:. 114 of 
Sc<tion 36, T.2N.,R.IOR 
City of Uirmingham 
Oiliand County, Mi 

stU.ET 

Peabody Parking Plan #2 
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T. Germain 
OATh 

April 18,2008 
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BUILDING LIES ON 
PROPERTY LINE 

PROPOSED GAS METER 
LOCATION 

( PEABOOV'S 
RESTAURANT) 

EARTH RETENTION SYSTEM & 
CONSTRUCTION STAGING AGREEMENT 

CATALYST DEVLOPMENT 8 
34977 Woodward Ave 

WORDELL 
• ENGINEERING INTERIOR DESIGN 

161 East Michigan Ave Kalamazoo, Ml 49007 Birmingham, Ml 

269 388 7313 269 388 7330 Fax .: 2008 Eckert Wordell, LLC 

EXHIBIT E-1 



NOTE: STRUCTURAL 
CALCULATES 3/8" DRIFT 
PER FLOOR: 
2ND FLOOR 318" 
3RD FLOOR 314" 
4TH FLOOR 1 1/8" 

_5TH FLOOR 1 112"_ 

REPAIR EXISTING 
- ADJACENT BITUMINOUS­

CONC. PARKING LOT 
WHERE DAMAGE FROM 

_ CONSTRUCTION HAS 
OCCURRED 

DRAINAGE PANEL OVER 
THERMO-PLASTIC 
MEMBRANE 
WATERPROOFING 

EARTH RETENTION 
SYSTEM (N.l.C.) 

BASE DRAIN 
COMPONENT 

© 

I 

:.: j TEml C I 
j
1
• 5TH FL. 

--E1::. 154' - 6" 
~~~: i F1£.TH FLOOR $ 

l-f~· 1 I 
I 

_I 

I 

I 

11 TENANT 
Gilli] 

, FOURTH FLOOR $ 
~Ail; ;;;,.,~_.,._, - 1411 - 6" 

TENANT 

t3li9J 

iL-·•···- -·"" Tli!_RD ;2L~~:. $ 

TENANT 
t2iil 

U 1 , SECQ_ND FLOOR $ 
; ~ .• •• __,,.. 115' - 6" 

___ M_E.CH. MEZZ. ~ 
102' - 8" 

F~ST FLOOR JJ 
-W".1--- - ---- 100· - o· '1' 

WATER STOP 

,, 

-~·" . r • . 

THERMO-PLASTIC MEMBRANE 
WATERPROOFING UNDER 
CONCRETE SLAB-ON-GRADE 

. 
" 

:.• 

2" PERIM. INSUL. OVER 
THERMO-PLASTIC MEMBRANE 
WATERPROOFING. 
(SEE MANUF DETAILS FOR REQ'D 
OVERLAPS, WELDS AND TRANSITION 

-11--DETAILS)-=·· ·:_;_---. --- .. qp 
87' - 6" 

SEALANT (ALL SIDES) AT PIPE 
PENETRATIONS PER MANUF. 
INSTRUCTIONS 

~GID ~.url.D.JB1.it:._f3AMI~~ 

ERS AND CONSTRUCTION STAGING AGREEMENT 3/16" = 1'-0" Exhibit F 

~
CKE RT WORDELL 
nTE.CIURC · ENGINEE~ING · lNJER OH OESKiN 

161 Easi V...;hgaa Ave, 51i1ti> 200. Katarn.alO<I. Ml 49007-39907 

10115108 CATALYST DEVELOPMENT CO. 8, LLC 
34977 Woodward Ave, Birmingham. Ml 

2008· 11 -002 
269.388.7313 259.338.73JO Fax ic: 2008 Eef<ert Wordell, LLC B 
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GfNERAI Nptrs 

lhl.s set cf pion' ntctlbts ll\t lempOf'ory .art'1 rtt.ntlon &J1lf!f'n for construe lion of the Cotc*yst OtW'loPmetit 
SuMdl~ tn 8 1rndn!Jhorn. lrr.f'chlgon. Onl y lhol ~fonnolfon ntcosoty lo occompti9tl thls w0t1c Is thown, 

Ji t.!fOfU·SY SQ! Q!ER P t! f MID I ACC!NW !NSTAI I pROCEOORES 

t, Prio; to eorlh rel«ntlon •or-.c. COii Mi" 0.9 Srtletn (800) "4al-717t ond MOOT. 

2. £wcoYCto ond 9rode to top of SO!dlcr beom elevotlon (by ottier5). Locate e>tistin g u lililiH ond atructuru­
(by otht1rs) 011d me>Qlfy aol<Her beQm lo)'OUt oa ttqulred. Rernove e•i1l ln9 m onmode obalrvcti°'11 (by 
olhet"S) , if MCCUOty. lo fn& loU SOldi~ beoms, 

3. ln~loll #oldfct beoms ot loeaUont •hown on plans. Install W dier btoms by pile drilling melhodt. See 
SQIC)ier Beorn Sch.WI• for soldier becrn size 0#\d length. A 50-f oot - .nde bench #t'ioU b• moinl olned (by 
olhtr.s) for tole 1oldfer «>eom driling operotlont. 

•. Ex.c::o...ot" (by oth9fs) O'ld IG9 l o OPPtollimotely 2 fttl be-low ll~o..."'it ~l~t1on u'inq lo9glng detolls 'ho..m 
on plons. ri-.co\oOliM shall procee~ Ir\ opprolrimolety Ii~ (5)-1oot lifts, or l.ss, If sol w"1J not 1\ond cpcm, 
os directed by Sc.hnobet'a 1ortrnort. 

5. ln,lol! Ueboch OS de9Cfibe-d ifl net>oek lntlotfotlon Froeeduru bolo... No fur\htr ~)l~ovatic..n 1tioll proi;e~ 
b$I0 111 tltbock efe'I011on ot the perimete r, unlil Uebock.' ore l "C,tod. 

Contirive t'J1.C'OvotJon and toggtng lo subgrode. 

7. Sold~~ b~•. Ueoce'ts ond l099iog tholl be lett In piece. The top 5 re•t or !OIOier be-ems end logoing will 
be removed once bocklid hos b~ra ploeed • •thin 1 feet of l he t~ of ~orWK). 

e. Equivot~l member• moy be S.t:bstltuled f 04" lho1e !ihown Uffd mottlf'lol moy be u~d. 

DfBAQ< lNS! .!Jl ADQN PBOCfQURf 

A. Construc t and mok'l l oin (by ottlen) o 30-foot- wldt bench opproiclmotely 2 fut beiow tleboc:k trl•votion lo 
o/lcw for sore lltboek o;>trotlor.s. r.eboek S~ed\.lte Kidieoteg. t iet>ock on91e, tendon 1ize. cyooc, length and 
~~~h::~~~r u!:°!dm~~l~~;licturu ore 1.1ud in I.he ~merit, procedu~s be.fa_. shall be modlfled to tu ll 

B. Either of the ticboelic ~stollo licn methods. « o combinollon of the t!ebotk melhods, descrt>td below may 
W uud on this project. 

I. Ott.I (wilh wot.,) or drtw o mhimurn 4 -11'\Ch-diomtter c.a9)ng ot tlebo~ l<l<:otiotit tho.,..,, en lhe 
pfon$. A.fer lhe cosit19 hes bH~ L11lc1led to the desifto lon9th, inffrt teridon end koocl( off t he ba. 
lnjeel cemenl groul Olong oond teng1h •ltn o minimum pr&u urc o f 100 pal os co•lng Is •iclroct~ . Artor 
the bend le11gth hot betl'l 9rou leo. ex lrocl remclnfnQ eosinq "':u-. no sirusure uert•d on the grout. 

2. AilO'liW grout lo hord.n a mlnlmum or 72 hours, th en tension each tleboek In occordonce •Ith the 
Tiebod< TesUng Proc.eal.lrea. 

Rc omtJtgbfc Dr bodss 

1. Drll oporo1ort1olefy o 6-inch eiome\sr h~e to lhe lengths shown Ol'I the Tieboclc Schedute. nebodc 
loeotiotla and dowtiona Cfe shown on pion ond ele'o'OUoris. (A smeller dtomeler hole ril be drtll~ tf the 
ho.lea rT'IUSt be coted.) Trert1r• w out th• t iebock hole. 11"1$t-r l tendon otter the tieback hOI• I& flled wllh 
9rou1. 

2. Re-;rovt lhe bond length os n&eeucry to de velop the required Ueboek; copoclly. 

J. AJlcw 9(out tci hord~ o mln1mum of ri\llC (~) do~. lh~ te11ofon eoc.h t ieoo cl< i!'I oc:cordanct w~lh lht 
raet>celoi le.tUng Proctduru 

UNOAPlffNfNC pBOCfDURES· 

1. Oernoli&ll slructuru (if r~'d) In preporallOtl for unct.rp-..:n.-,9 ond remove obstn;ctlon• prlct to ln1to1Hn9 
unde'Pinnin9. Int.ton :tOldier beams end lo99ll"l g (o, rcqu:red) prier to nort of underpinning •erk. 

2. Ve dfy lt,e footing ctewllons of ti".e e11lalki9 ~itdlngs:, then e•CO't'Ole (by others) lo the boltom of f()()Ungs. 
Revlew exl1t;n9 bullc:li"lg fo.,ndolions ond modify l he underplnnirog design os r•c;uired. 

3. EJ11co...ale for pt.rs to the: dimension!! shown. Piece pll sl'tttlki9 as reQl.llred t o maintain soil. Alter e ach 
Jlier i3 lrl3tolled, fil with thtt requited concrete 10 within 2" of the footinq. Or)9Qck the piC'l" the lcilowing 
doy. Work 110 CIOdl~ thOfl 15 feet on c~t•r un UJ odjocent Ufldetplnn~g pler{1) hoYC. tx:eri dr~ed. 

4. The si::e or I.he underplnnlng pit ond m\o\imum Up el•vol ion ore given In owoprial~ sectic::ns 0t1d delo~L 

5. Aft~ oll the undttrpinn#ig pion hoYe been dt~oc l(eo. ei.:ccnote ooo log behreen 1.1nc!erpinnll\9 p5ers to 2 
reet below tiebock 9fode. 

6. Inst all tlet>odt;t OS described In n eboek lnstollatlon Procecfur.e9 No further 87'CO\IOtlon aholJ proceed below 
t HK.ock ele...::itior'I ct th~ perimeter uriHf tiebacks ore le.sled ond locked-off. 

7. Continue neo\IOUon Ol\d k"istotl wales, bfocn ond log9ln9 to aubgrode. 

~ 

ASTM A.992 (50 ks! )4eld 'tren9th) for soldier beoms ond ll'Ole,. 

J• nornlno' th k:*, mi•ed tiordwoodt (untreated} 

Nioh te119l e at eet bora, 1~ ke r 9rode1 con ron-nlno to ASTM A- 722; or tilgh tel"lsne steel 
st1on<J. O.IS-lnch-dlomeler. 7-wire, 270 ksi grode, ccnformin9 to ASlM A-4HS. 

Neot cemerit oroul C01"11istino of Portland Cem~l l)t)• I, II or Ill eooforn'\lng to ASlM 
C-150 mhi.e:cj "filh poloble WO\f'I". 

(70XX •·.td etreri;th level. 

TIEBACK TESTING PROCEDURES 

P•rlormcns;t T11t· FiYe (5) ocrcenl o f the t~a or a minimum of lhre-e (3) tkbac:b., whiene'l'CI' lt 9reol tt', 
.noJI be peirforrnancce. lHt•o In occordonce 'With tM fotto•"'g procd l.lres. The remoln~9 tie-boc-U .sho!f be l n ted 
'ri oceotdcnce with the proof lut procedurn 

The p•rfonnDnc.e tttt sliofl ~ modt by lnct"emen loly lood'n9 ono un~"1ln9 the tleboclt 1n ocwrdonee •·Ith \h • 
foHo" lng sc.hedule. The load sholl be roised r,crn <M'le increment to onother immediately oftor reco<dln9 the 
tfoboek m owmer'lt. Th• tietiocl( movemertt shall be mcoaurtd ond reicorCed to th• n.atnt 0.001 lnetiet witn 
rHptct to o~ ih(!eptndent rhttd retereneo point ot the 01lgnment lood ond o t 111ocn Increment of lood. Th• 
o119nmenl IOO<l le: o n omlnol load moln lolned on th• tieback to keep the testing equipment lri posl\ion. The lood 
ct-ioll be monltortd wltti o cirau"re 9ou9e. A referenc• prtuvre 9oug• • non be ploc:t-cl in ser~es • Ith tl'\e 
preuur• 9ouge cfarlng th• ptrformonee t~ l. If ttic lood detemiinlf(j by th1t ,..,.,..," prutiJr• CijOU9t ond ll'l t 
lood del•rmln•d by th• prestvrt gouge differ by mor«1 lhon ten (10) perc.enl. Ui* pcic, piasure 9ouge Ot'ld 
ref.rwice preUU1'e sJ::llJ9e tholl be r•colbroled. At kMJd lncrem~b o~ lhot" th• m o1dmum tes\ lood, th e lood 
shotl be M1d }.lat long • flOU9h to obloiri the mo....mont reodi"tg. 

Performance Int Sr;htdu!t 

AL 
0.250L• 
AL 
0.2&lL 
0.500L• 
AL 
0.2&ll 
O.SOOL 
0.75Dt • 
AL 
0.2tAJL 
0.500L 
0.7&ll 
1.000L" 

'Mlere At la th• oll«;nmenl lood 
DL II'. tt-ie tieback deJlgn IO<ld 

Al 
0250l 
O.e<lOl 
0 750L 
1.000\. 
1.200\. ' 
Al 
0.2~ 
0.500!. 
0 .7.SOL 
1.000I. 
1.200!. 
i .J30L .. 
RcClJCt to Locl<-off Lood(O. 750L) 

Th• rno• imum tnt load In o ~formonf;:e. test stloll t>e h .:d for fen (10) m·nut.s.. fh • jocl( 9hcll b• r.-p1.un~ 
01 n~s.ory In Of'd9f' t o mo:nto'n o con.slont lood The lood-1\c.!d peried &hO:I 1tort 01 aooo 05 th• mo• imum 
tHl lood is oppfted and the tltibod< mowmenl with re~ to o filled ref-rem«. thoH h m•osvred and 
r.cO"'ded ot 1 rnin1Jte, 2, J. 4, !J, 6 ond 10 mln!Jtu. 1f lhe tiet>cek m0"'6n'!Mt bel• Hn o!\4!' (1) minule o"ld 18"1 
(10) minutes oce~s O.V4 Inches, the moximum l est lood aholl be t,titel (Cf on oddilk>tloi 50 mit'lulea. If tha 
lo~d hof~ ~ ~xlendt"d, the li~cd< moVt'ment iho~I be recorded c t 15 minutes, 20, 25, JC, 45. ood 60 ml'"lutts. 

Plot tne Uebod. movemen t wr•li • load foe eoch lood Increment marked with on asterisk ( •) in the performonee 
test 1ehed\JIC!: ond plot tke resJduol mowtnent o r 0-.e. ltndon o t "Oeh oll9riment lood vcrs1Js the highest 
prcV:.ou!ily applied lood. 

~ The proof l•t aho'I be performed by lnerc:mflr'ltolly loocr-:ft9 the l.iebocl< tn accordance with t.he 
follo ,,..1t19 schectl.lle. The Jood shall be ra ised from one ~Clement to anoth er Jmm1:dlo1tly ctt er rec:or~ lhe 
Ueboc.k "'o,ieme!'lr. The liet:iocll; moverne."tt .0011 be meM.ned or1d f6CO"'°*d to tht neorMl 0.001 ir.ehe a • 1th 
re-spect lo on indt p end•nl fi•ctd refer•nOlll po'nl ol the alignment IC>Od ond ot each lncret"Mnt of load !tie 
cli9ftment lood ls o nomrno1 load molntolned on the Ue!>oek to litetp the lHt lng equipmt:'l t In pMit ion. Th~ loco 
.tloll be monltCYed with o press1.1rt: gouge. Al lood ine'•menta o ther thon t t\e rno•lmum lest locd, the load 91'\on 
be he'd )Jat Jong .enou9h lo obtain the movoment reodlng 

The moJCimum lest !ood •n o ptcior lest :sholl be htld for 10 minuln. The jac:k , tio11 be re-pumped o• 
nei;.e~'cry in order to mc:ritoui o con• t<irat load, The load-hold period shall slcrt 01 soon 0:0 the mo•ini..,m lnl 
lood Is applied <llld l.,e Uebod. rnovcmenl. wilh rt~t to o fbed ref~ence. ~oll b~ m eowred ond rttordcd c l 
1 rn!nute, 2. 3, 4, S, & and 10 mWlute.a. If l he lieboek niovemcnl bel'llleen 1 IT"ir"iUlt: end 10 m lnul H exceeds 
0.04 lndlH, the moxlmum tut 1ood sho!I be hetd fer en oddit lonol SO mlt!utn. If t he lood hold b exlet'lded, 
ttie tleboeJc. m0Yenu:'\l1 shd' be rec.ordec::I ot 15 mff'lwtes. 20, 25. 3C. -45 c.nd 60 ml1utes. 

Al. 
0.250L 
0.500L 
0.'7!iOL 

Pr991 Jut SclJtctu!t 

'M"leto Al Is the clign'Tltnt lood 
Dl ii ll\e li.t>ock dnl9r1 lood 

1 OOOL 
1.200L 
1..l30!. 
AeduC• to Lode-cit LOod(0.75CJl) 

Plot th• tleboek mowmitn l '<'ef"Sl.lt lcod hx' eoc:ti lood trcremenl in the proof I n t. 

Ddmsk I nod le1l Aecrpto-1cc Criltrlo· 
/I. perlormonc.e- 04" proof-test ed tieback • ilh o 10 minute load hold is occeplr;ibh• U: 

1. Tho lleboc.I<. corri" the mcxlmurn h1.s~ lood wilt'! lees thon 0.04 lnchH of mo'ilement bet,... on ' mln vt• ond 
10 m1n1.1tes: Ol'ld 

2. The tot e! mcwm~nt ot the mo•lml.lm lest toad exeffC• 80 percont of lh• Uteor•tlcot etas llc tlOt"lgotlon of 
the u:ibon ded le'lqlt,. 

A petformcnce- or proof-luted liebock "'Ith c e:o minute !cod hold l$ occep loblt 11: 
1. The 1let-cdc: cG'Tiu U'l• mox.ttnum test toad • llh o creep role t hat don nol t:lrceed O.OS 6rlc:hes/\09 C)'Cle 

or time; ono 
2. The to:ol mo...emanl o l tho ma11i"'um lest load eitc.Mds 80 percnl of lhe lh•Ortl icol eloatlc el:on9otion of 

lht1 unbonded len9lh. 

Ti~ock• 'Which h::lYO o ere.p rel • 9reot9t" t.hon 0.08 tl'IC!iet/io; cycle of llme con be lncorpcroled in the flnlsked 
'fltoi( ol o lood &qvol lo on•-hotr lls toaurc load. The foiurti load ia the lood corrleo b)I the tltboc:k orter thf 
load hoa bH'1 ol! owt'd to stobiliu tor ten ( 10) miovt es. 

Ylt'ltn o liebo ck fo:11, t he de.s r9n ond/or the c:Oflstruc!lon proc~vres may bt: modi fied. The'e modlflcciHont moy 
include, but ore not limlted t o, insl ollln9 reploct"n tnl litbocU. rtduel"19 the desJgn load by inc.reosin9 llie number 
of lieboc:lic._ mod:f,rng lhe lnstottollon rnelhod•. ir\cr•oW.9 the bond length Of' CMnqin9 lhe Uebocl( t)'Pe. 

L2'k::J2t.t. Upon :omp:JeUon ol the tid>ocll. lttl, the load sholl ~ r eQ.s<:ed lo the lock-off lead indico led on lhe 
Performance and Prool 1eal Schedu'es and ttcnsf~ed to the oneho<o99 de~ee. Th e tieback rnoy be compltttfy 
unleaded prior lo loc:k-otf. Afh:t fr411sfenoln9 the lood ond ~or to remo'lin9 the jock, o lift -off reoding shall be 
Mode. The lllt-otf ro.odin9 aholl be within 10 percen t of tht tpeeif<ed lock-olf lood. tf Ole lood Is not ....tthlri 
10 petcenl of the specified lod.-o1f lood, the Ol'l~oroge shall be reset oriel' onolher !!ft-off reading shell be 
m ode. 

'TliE CONS'TRUCnot. OF lMIS WALL U1t.0h0 THESE OR.l\'Nll'OO.S $tiAU ISt 
8Y SOf\AM\. FOUNOATa-1 COW.PNO'O'tllS OU:IGMTED 
sueco,.,TAAc:TORS ANO SIJPP1.IERS. 

THESE CRA\YINGS AAf n1EPRCP.EH.rY Of $CtlNABEL. f 0U"'l)A1JQt4 
COMPMV THE\' M.A.YNOT 8ECOPIEO,Ft6MOOUC£r. ORUSEO WllHOU l 
&CHtiA.Bi.l FOUNDATION COt!S:.A.l'IY'S fXPRESS££) 'MUTTfN PFRMISS""' 
COPYR.10Hl 20Cfl. SCHNABEL.FOJNOl\TKIN Ct:/tJIPAI('( 

LAGGING DETAIL AT TIEBACK CONNECTION 

SOUTHWALL TYPICAL LAGGING DETAIL 
NTS 

REVISIONS 

9.'17.()1 PER AACHITECTSCOMMENTS 

Q.l30.'0& PER CIT'I' OF 8CR).t!NGt\AM CCMt\ENT$ 

--~P:-· ··---- -----•••-
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TEMPORARY EARTH RETENTION SYSTEM 

GAT AL YST OEVELOPMENl 

BIRMINGHAM, MICHI GAN 

Schnabel 
FOUNDATION COMPANY 

Engineers arid Contr acto rs 
CARY, IWNOIS 

-'T\Mfl.l • toSTo.I • Wt>NU • i.ovstOoi 
~ILADfLNA • Wt ra.u.caco • W.t.$Ht*1TOH. o.e. 

08-4265 
Do1e: 7122/08 Scale: AS NOTED 

Oraw r'I By: GR Owg. Ho.: "'OF -4 



: :- ,- - . -· =- :) 
n ~ K _ ... ,. , i • • r ~.: 

F:~= ::: '. C:> ~~ .-{ ;J ,: ~ c'~ :_· :~· : 

ZOl5 r· 28 A· ; 11: 58 
107862 

LIBER 48'?'?1 PAG 
$25.l)l) MISC RECORDWG E 656 
H • 00 REMO~lUMHff AT ION 
05/28/2015 12:03: 11 p .M. RECEIPT: 61016 
PAID RECORDED - OAKLAND COUNTY 
LISA BROWNr CLERK/REGISTER OF DEEDS 

FIRST AMENDMENT TO MEMORANDUM OF AGREEMENT 

This First Amendment to Memorandum of Agreement (·'First Amendment,.) is entered into 
and executed b and between Catalyst Development Co. 8. L.L.C.. a Michigan limited liabilit} 
company of 100 W. Michigan Avenue. Suite 300. Kalamazoo. Michigan 49007 ('·Catalyst") and 

Peabod Family. LLC. a Michigan limited liability company of 34965 Woodward Avenue. 

Birmingham. Michigan 48009 ( .. Peabod .. ). 

RECITAL : 

A. On November _ J, 2008. Catalyst and Peabod entered into and executed an agreement 
titled EARTH RETENTION SYSTEM Al\D CO STRUCTION BARRICADE GREEMENT 

C'ERS Agreement"). 

B. During the month of December 2008. Catalyst and Peabody entered into and executed a 
MEMORANDUM OF AGREEMENT ( .. Memorandum") which Memorandum was recorded 
January 27. 2009 in Liber 40847. Page 546 Oakland County Records. 

C. Making reference to the ERS Agreement in the Memorandum. the parties acknowledged 

and agreed that the ERS Agreement set forth certain rights and obligations relating to the 

Building (a said term is defined in the ER Agreement). the Catalyst Parcel (as said term i 
defined in the ER Agreement and more particularly described on Exhibit .. A .. attached hereto 

and made a part hereof) and the Peabod Parcel (as said term is defined in the ERS Agreement 
and more particularly described on Exhibit .. B'. anached hereto and made a part hereof). 
including certain rights and obligations which extended beyond the term of the ERS Agreement 
(as set forth in paragraph fifteen (15) of the ERS Agreement ). 

D. Catalyst and Peabody desire to acknowledge and agree that in addition to the pro 1 10n 
set forth in the Memorandum. which specifically references the survi al and extension of 

[1] 
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paragraph thirteen ( 13) of the ER Agreement beyond the term of the ERS AGREEME ·r. the 

term and condition et forth in paragraphs fourteen (l ..+) and eighteen (18) of the ER 
Agreement are also pecificall intended to. and do. urvive and extend beyond the term of the 
ER Agreement. 

OW THEREFORE. for good and aluable consideration. the receipt and legal 

ufficiency of which are hereby acknowledged. Catalyst and Peabod agree as follows: 

1. The Memorandum and the ER Agreement shall be. and hereby are. amended uch that 
m addition to the specific urvival and exten ion of paragraph thirteen (13) of the ER 
Agreement beyond the term of the ER Agreement. the term and condition et forth in 
paragraphs fourteen (14) and eighteen (18) of the ER Agreement al o are specificall. intended 
to. and do. survive and extend beyond the term of the ER Agreement and that the rights and 

obligations described in thi First Amendment tspecifically those rights and obligation et forth 

in paragraphs thirteen (13 ). fourteen (14) and eighteen (18) of the ER Agreement) remain in full 
force and effect. shall run with the land and shall be binding upon. and shall inure to the benefit 
of and burden. the Catalyst Parcel and the Peabod Parcel and Catalyst and Peabody. and their 
uccessors and assigns. as set forth therein. 

2. Except as specifically amended b. this First Amendment. all of the terms and condition 
et forth in the Memorandum shall remain in full force and effect. 

3. This greement may be executed in two or more counterpans. each of which hall be 
deemed an original and all of which. when taken together. shall constitute one instrument. 

( ignatures are et forth on the folio\: ing page ) 

(The remainder of this page is intended to be blank) 

[2] 



I WIT E WHEREOF. the undersigned have entered into and executed thi First 
mendment on the dates hereinafter et forth. Thi First Amendment shall be effective for all 

purpose as of May /'/ . 2015. 

Dated May /1. 2015. CATALYST DEVELOPMENT CO. 8, 
L.L.C., 
a Michigan limited liability company 

By /hidw£vt~ 
Pani Owen 

Its: Managing Director 

TA TE OF MICH}~A.N 
COU TY OF ~Z&f) 

Acknowledged before me in Kalamazoo County. Michigan on Ma) J q . 2015 b) 

0 en . a Managing Director. on behalf ofC TAL Y T DEVELOPM'fNT CO. 8. L.L.C.. 
a Michigan limited liabilit company. 

y Commi sion Expires: ______ _ 
Acting in Kalamazoo County. Michigan 

( ignatures are continued on the following page) 

[3] 

SUSAN L. ESMAN 
Notary Public - State of Michigan 

County of Kalamazoo 
My Commission Expires 11/07/2019 
Acting in the County of Kalamazoo 

Patti 



Dated Ma) i,2. 20 l - . 

TATE OF MICHIGAN 
COL TY OF ~Cl.ll.\w-JC 

PEABODY F Al\11L Y, LLC, 
a tichigan ~imiIR. I ia!f!li?J com~any__J_ 
~~~{_; l(fa~(l~ 

Its: Manager 

B:: tJam~fcr:vboc~ LDnq 
'ame: ·anc} Peaood} Long -1 

It : Manager 

B):,2'2c;~ 
. ·ame: Barbara PabVJe 
It : Manager 

Acknov\ledged before me in Oakland County. :V1ichigan on Ma: 6. _01.: b: u an Peabody 
Wortman. ·anc: Peabod: Long and Barbara Peab d) Jerome. a Manag r . on behalf of 

PEABODY FA.i.VIIL Y. LLC. a Mi higan limited liabilit) ompan) . 

~hMIJ~ '\\'- . ~~ 
. ·otaf) Public. ta~1ichigan. Coun~ of ()ok\u.cl~ 

1y Commi ion E. pire: l fuhi@rJ 
ALLISON M. EVERETT 

NOTARY PUBLIC· MICHIGAN 
OAKLAND COUNTY 

cting in Oakland Count). , tichigan 

Drafted by and when recorded return to: 
A. Jeffre:> Bean. E q .. 
8_ 18 Hendrie Blvd .. 
Huntington Woods. Michigan 480 0 

(4] 

MY COMMISSION EXPIRES MAR 2, 2Q17 
ACTING IN OAKLAND COUNTY 



EXHIBIT A 

Land in the City of Birmingham. County of Oakland. State of Michigan. described as: 

Lots 5 and 6. also the East.+ feet of Lot 7 of HUNTER'S EASTERN ADDITIO ' 
according to the plat thereof recorded in Liber 3 of Plats. page 6B of Plats. 
Oakland County Records, EXCEPT that part deeded to the City of Birmingham 
by Deed recorded in Liber 5600. page 330 more fully described as follows: 
Portions of Lot 5. 6 and 7 ofHUNTER·s EASTERN ADDITIO . City of 
Birmingham. Oakland County. Michigan. the first of two portions being described 
as follows: Beginning at the Southeast comer of Maple A venue and Brownell 

treet 50 feet wide: said comer also being on the Northerly line of said Lot 7. 4 
feet . more or less. Westerly from the ortheast comer of said Lot 7: thence South 
01 degrees 09 minutes East 104.15 feet more or less along the Easterly line of 
Brownell Street to a point on the south line of said Lot 7: thence North 88 
degrees 30 minutes East 4.00 feet. along said outh line of Lot 7 to a point. thence 

orth 01 degrees 09 minutes West 34.58 feet. more or less. along a line 4.00 feet 
Easterly of and parallel to said Easterly line of Brownell Street to a point: thence 
on a curve to the right with a long chord bearing North 43 degrees 40 minutes 30 
seconds East a long chord distance of 98.69 feet: a radius of 70.00 feet. a central 
angle of 89 degrees 39 minutes and an arc distance of 109.53 feet. to a point on 
the ortherly line of said Lot 5 and the Southerly line of said Maple A venue: 
thence outh 88 degrees 30 minutes West 73 .57 feet . along said Southerly line of 
Maple Avenue and the ortherly line of said Lots 5. 6 and 7 to the point of 
beginning of the first portion. and the second of two portions being described as 
follows: Beginning at the Northeast corner of said Lot 5. said comer also being 
the Southwest comer of said Maple A venue and Hunter Boule ard (US- I 0). 200 
feet wide: thence South 88 degrees 30 minutes West 20.00 feet along the 

ortherly line of said Lot 5 and the Southerly line of said Maple Avenue to a 
point; thence South 54 degrees 54 minutes East 32.11 feet to a point on the 
Easter!_ line of said Lot 5 and the\\ esterly line of said Hunter Boulevard: thence 

orth 18 degrees 18 minutes West 20.00 feet along said Easterly line of Lot 5 and 
said Westerly line of Hunter BouleYard to the point of beginning of the second 
portion. 

Commonly known as 34977 Woodward Avenue 

Parcel Identification No. 19-36-207-001 



EXHIBIT B 

Land Situated in the City of Birmingham in the County of Oakland in the State of Michigan 

Lots 10. 11. and 12 and orth 25 feet of Lot 13. except the Westerly 69.99 feet thereof. 
BROWNELL SUBDIVISIO . as recorded in Liber 4. Page 35 of Plats. Oakland County 
Records . 

Commonly kno\.\n as 34965 Woodward A venue 

Parcel Identification No.(1i>3~19-36-207-008 



FIRST AMENDMENT TO EARTH RETENTION SYSTEM AND CONSTRUCTION 
BARRICADE AGREEMENT 

THIS FIRST AMENDMENT TO EARTH RETENTION SYSTEM AND 
•CONSTRUCTION BARRICADE AGREEMENT (this "Amendment") is made and entered 

. into as of Utve*iiag<- J? , 20.15, by and between Catalyst Development Co. 8. L.L.C., a 
'Michigan'limited liability company with an address at 100 W. Michigan Avenue. Suite 300, 
Kalamazoo, Michigan 49007 ("Catalyst"), and Peabody Family, LLC, a .Michigan limited 

. liability company with an address at 34965 Woodward Avenue Birmingham, Michigan 48009 
f'Owner"). ~ 

RECITALS 

On November 21, 2008, Catalyst and Owner entered into and executed an A. 
agreement titled EARTH RETENTION SYSTEM AND CONSTRUCTION BARRICADE 
AGREEMENT ("ERS Agreement"). 

During the month of December 2008, Catalyst and Owner entered into and 
executed a MEMORANDUM OF AGREEMENT, which Memorandum was recorded January 
27, 2009 in Liber 40847, Page 546, Oakland County Records, and was amended pursuant to a 
First Amendment to Memorandum of Agreement, dated May 19, 2015, and recorded on May 28, 
2015, in Liber 48221, Page 656, Oakland County Records (collectively, the "Amended 
Memorandum"). 

B. 

Certain portions of the ERS Agreement have terminated in accordance with their 
terms;, however, .Paragraphs. 13, 14 and 18 of the ERS Agreement expressly survived such 
tennination, remain in full force and effect, and run with the Peabody Parcel and Catalyst Parcel, 
as more fully described in the Amended Memorandum. 

Catalyst and Owner have mutually agreed to amend the ERS for the puipose of 
clarifying certain terms thereof, all as more particularly described herein. 

D. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises, and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged. Catalyst 
and Owner agree as follows: 

All capitalized terms used in this Amendment but not otherwise defined in this 
Amendment shall have the meanings set forth in the ERS Agreement. 

The fourth and fifth sentences of Paragraph 14 of the ERS Agreement are deleted 
in their entirety and replaced with the following: 

2. 

"Owner and its successors and assigns shall have no continuing obligation to protect or 
preserve the ERS, tie-backs or other components or aspects of the ERS including, without 
limitation, tie-rods, soldier piles, associated concrete and other components related 
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. . thcrctu. and after the termination of this Agreement, the ERS, tie-backs and other 
eomponenls and aspects of the ERS including, without limitation, tie-rods, soldier piles, 
associated concrete and other components related, may be disturbed and/or removed from 

. beneath the Peabody Parcel without Catalyst's prior notice or consent. Further, Owner, 
and its successors and assigns, and their respective contractors, subcontractors and agents 
shall have no liability for any damage done to the Catalyst Parcel, Building or related 
components thereof, as a result of the disturbance and/or the removal of the ERS, tie­

, backs or other components or aspects of the ERS including,without limitation, tie-rods, 
soldier piles, associated concrete and other components related thereto," 

Before Owner, or any successor in title to the Peabody Parcel, commences the 
construction of a new building or other improvements on the Peabody Parcel which will involve 
the.removal or material disturbance of the ERS, tie-backs and other components and aspects of 
the ERS including, without limitation, the tie-rods, soldier piles, associated concrete and other 
components (the "ERS Work"), the Owner, or such successor in title, shall furnish Catalyst with 
its plans for die ERS Work for review and comment. Provided Catalyst notifies the Owner, or 
such successor in title, of any concerns or objections to such plans within seven (7) days after 
receipt thereof. Owner, or such successor in title, will work in good faith with Catalyst to address 
any such concerns and objections in a commercially reasonable manner. 

Notwithstanding that the Amended Memorandum was executed and recorded 
prior to the date of this Amendment, Owner and Catalyst acknowledge and confirm that 
Paragraph 14 of the ERS Agreement, as amended hereby, remains in full force and effect, and 
runs with the Peabody Parcel and Catalyst Parcel, in accordance with the temis of the Amended 
Memorandum. 

5. This Amendment shall be binding on and inure to the benefit of the parties hereto 
and their respective heirs, legal representatives, successors and assigns. 

In the event of any conflict between the provisions of this Amendment and the 
provisions of the ERS Agreement, the provisions of this Amendment shall prevail. 

6. 

Except as expressly modified by the terms of this Amendment, those portions of the 
ERS Agreement that survived die termmation thereof remain in full force and effect, and all of the 
tenns and conditions of such surviving portions of the ERS Agreement are hereby ratified and 
coniimned, subject to the modifications set forth in this Amendment. 

8. This Amendment may be executed and delivered in two or more counteqjaris, and 
by the different parties hereto in separate counterparts, each of which when executed shall be 
deemed to be an original, but all of which taken together shall constitute one and the same 
agreement, A facsimile of this document bearing a party's signature or a printed copy of the 
original, signed document scanned in .pdf or .tiff format shall have the same legal force and 
effect as an original of such signature and shall be treated as an original document for evidentiary 
purposes. 

[Signature Page Follows] 

3 2 3 1 6 1 4  



[Signature Page to Firsl Amcndmcni to Earth Retention System and 
Construction Barricade Agreement] 

IN WITNESS WHEREOF, the parties have executed this Amendment as of the day and 
year first above written. 

OWNER: 

PEABODY FAMILY, LLC, a 
Michigan limited liability company 

-N 

lApu\r 

MameP 
lts:_iYX£v^4£Z 

By: , ^ 
Name: ./STSW A? WvO 
Its: 

^Ou^CcoL? r v r ^  1 o i \ Q  
r'g. c^ b'OTU-^ ( O ncj I 

hs: h .̂UA-v .& Ci c CZ. 

Bv: |1\ 
TSlame:0&. 

CATALYST: 

CATALYST DEVELOPMENT CO. 8. L.L.C., a 
Michigan limited liability company 

By: 
^ngyDirector Patti Owens, Man 
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MEMORANDUM 
 

      Community Development Department 
 
DATE:  December 27, 2013 
 
TO:   Planning Board 
 
FROM:  Jana L. Ecker, Planning Director 
 
SUBJECT: 34901 – 34953 Woodward – The Balmoral Building 

(Proposed 2014 changes in blue type) 
 
 
Introduction 
 
The subject site, 34901 & 34953 Woodward, was formerly the site of two vacant 
one story commercial buildings, and is a total of 0.52 acres in size.  It is located 
on the northeast corner of Peabody and Brown Street.  The property has a new 
owner who purchased the property from a bank after it went into foreclosure.  A 
previous applicant had demolished the existing buildings and surface parking lot, 
and received approval to construct a five story building.   The new owner 
proposes to maintain the footprint of the previously approved building. 
 
History of Approvals (Previous Property Owner) 
 
The applicant appeared before the Historic District and Design Review 
Commission on August 4, 1999 requesting approval for numerous design and 
signage changes to the existing building on the site of 34901 Woodward.  At that 
time, the owner explained it was his intention to eventually build a 5-story 
building with underground parking.  The 5-story building would have first floor 
partial retail, second and third floor offices, and the fourth and fifth floors would 
be residential.  There would be one floor of underground parking for about 24 
cars. 
 
On October 1, 2003, the applicant again appeared before the Historic District and 
Design Review Commission requesting approval for numerous design and 
signage changes to the existing building on the site at 34901 Woodward.  The 
applicant’s architect questioned the Commission at that time as to how they 
would feel about a multi-story building on the site if the other boards and 
commissions were not in favor of the current proposal.  The HDDRC advised that 
the Planning Board would discuss this during their review of the project. 
 
On September 8, 2004, the applicant appeared before the Planning Board for a 



pre-application discussion and presented plans to develop a 5-story building on 
the site at 34901 Woodward with a drive-through bank on the first floor, a health 
club, offices and residential loft units on the top floor.  The board advised at that 
time that the proposed building was appropriately sized for the context along 
Woodward. 
 
On December 8, 2004, the applicant also appeared before the Planning Board 
for another pre-application discussion after purchasing adjacent property and 
presented similar plans to develop a five story building with a drive-through bank 
on the first floor, a health club, office and residential loft units on the top floor on 
both sites.  The board advised that the larger building was closer to the scale and 
massing that the board was looking for in accordance with the 2016 Plan. 
 
On September 27, 2006, the applicant appeared before the Planning Board 
seeking Preliminary Site Plan Review for a one story bank drive-through facility 
on the 34901 Woodward site only.  Preliminary Site Plan approval was denied, 
based on concerns regarding vehicular circulation and integration with pedestrian 
traffic. 
 
On November 14, 2006, the applicant appealed to the Board of Zoning Appeals 
for a reversal of the Planning Board’s denial of the Preliminary Site Plan for 
34901 Woodward Avenue.  The Board of Zoning Appeals referred the matter 
back to the Planning Board for a review of the traffic and circulation issues that 
were stated as the basis for denial.  The Board of Zoning Appeals further allowed 
the applicant to submit all information on traffic and circulation to the Planning 
Board for consideration. 
 
On December 13, 2006 the applicant again appeared before the Planning Board 
seeking review of a new traffic study and a full discussion of traffic and circulation 
issues as directed by the Board on Zoning Appeals.  The applicant brought a 
new site plan concept for 34901 Woodward to the Planning Board for their review 
as well.  The Planning Board did not pass a motion to either approve the original 
or amended version of the Preliminary Site Plan for the site. 
 
On January 9, 2007, the applicant again appealed the decision of the Planning 
Board to the Board of Zoning Appeals.  The Board of Zoning Appeals denied the 
appeal on the original site plan submitted in September 2006 and referred the 
amended site plan, submitted to the Planning Board on December 13, 2006, 
back to the Planning Board for a full review and analysis. 
 
On February 28, 2007, the applicant appeared before the Planning Board and 
indicated his desire to abandon the amended site plan submitted to the Planning 
Board on December 13, 2006, and submitted a new application for Preliminary 
Site Plan Review of a three story mixed use building on both 34901 and 34953 
Woodward Avenue.   As the proposed building exceeded 20,000 sq.ft. in area, 
the applicant was required to prepare a Community Impact Study for the review 



and approval of the Planning Board.  At this meeting, the applicant was granted 
approval for the Community Impact Study and the Preliminary Site Plan Review 
with the following conditions: 

1. The applicant resolve all traffic issues with the Planning Division prior to 
Final Site Plan; 

2. The applicant install a screen wall along the frontage line of the western 
elevation where the first floor building façade is not located on the frontage 
line, or obtain a variance from the BZA; 

3. The parking screen wall increase to 32 in. be noted on the plans at final 
site plan and design review; 

4. Specification sheets on all rooftop mechanical equipment and a roof plan 
be provided at final site plan and design review; 

5. An elevation drawing of the transformer screen wall and a material sample 
be provided at final site plan and design review; 

6. The applicant provide a detailed landscape plan identifying all proposed 
species to be planted at final site plan review; 

7. The applicant increase the width of the proposed loading spaces to 12 ft. 
or obtain a variance from the BZA; 

8. The applicant provide a photometric plan and specification sheets for all 
light fixtures at final site plan review; and 

9. The applicant provide information regarding the percentage of glazing on 
each elevation and provide a section drawing that demonstrates that the 
finished floor to finished ceiling height of the interior space is at least 10 ft. 
in height on the first level. 

 
On April 25, 2007, the applicant received Final Site Plan and Design Review from 
the Planning Board for a three story building containing 84,420 sq. ft. of office 
space, with a drive-through bank facility on the first floor, a health club on the 
second floor, and general office on the third floor.  The Final Site Plan and 
Design was approved with the following conditions: 

1. The applicant increase the width of the loading spaces to the required 12 
ft. width; 

2. Obtain a variance from the BZA for the ornamental wrought iron gate to be 
used as screening.  Alternative design per the discussion this evening can 
be submitted for administrative approval or brought back to the Planning 
Board; 

3. Provide proof of common ownership of the property; 
4. Successful resolution of all traffic issues with the City’s traffic consultant; 
5. Execute a streetscape agreement with the City, including the removal of 

the cobra fixture on the corner of Brown and Peabody Streets, provision of 
City standard flower pots, street lights, hanging basket systems, benches, 
and trash receptacles;  

6. Amend the south elevation to provide 70 percent glazing on the first floor 
or obtain a variance from the BZA; and 



7. Identify exterior lighting precedent or examples from other buildings in the 
Downtown and apply similar foot candle conditions to the southwest and 
southeast corners of the building for administrative approval. 

 
The applicant received a variance for the proposed transformer screening / street 
wall from the Board of Zoning Appeals as it is not a solid wall, but an ornamental 
wrought iron gate on September, 11, 2007. 
 
The applicant returned to the Planning Board on September 26, 2007 proposing 
a 4-story building – the first story to be utilized as a bank and a restaurant, the 
second story as a fitness facility and the top two stories as office space.  The 
Downtown Overlay District D-4 regulations only allow two stories of office space 
if there is a 5th story of residential in the building.  The applicant appeared before 
the Board of Zoning Appeals on October 9, 2007 in an effort to obtain a variance 
to allow two stories of office use, at which time they were denied the variance.   
 
On December 12, 2007, the previous applicant received Revised Final Site Plan 
and Design approval for a five story building. The proposed development at that 
time contained 105,457 sq. ft. of office space, a drive-through bank facility, a 
residential unit, and a recreational club, along with one level of underground 
parking.  The Planning Board granted approval with the following conditions: 

1) Execute a streetscape agreement with the City, including the removal 
of the cobra fixture on the corner of Brown and Peabody, provision of 
City standard flower pots, street lights, hanging basket systems, 
benches, and trash receptacles;  

2) Complete an administrative approval form for the outstanding outdoor 
dining requirements; and 

3) Comply with City department requirements. 
 
On December 12, 2008, the previous applicant received a one year extension on 
the approved Final Site Plan for 34901 – 34953 Woodward Avenue. 
 
Current Property Owner 
 
The current owner of the property acquired the land in 2009, and pulled a 
foundation permit prior to December 12, 2009, thus protecting his rights under 
the site plan approved in 2007.   
 
On August 11, 2010, the new owner appeared before the Planning Board for 
revised final site plan approval to construct a larger 5 story building, both in terms 
of square footage and height, than was previously approved.  After much 
discussion, the Planning Board postponed a decision on the matter pending the 
outcome of a hearing at the BZA on the mix of uses within the building with the 
following changes to be made: 
 No loading or unloading on Peabody; 
 Provision of the hours of operation of the drive-through; 



 Valet parking shown on the plans; where it is going to be and how it is 
going to work; 

 Whether there will be an ATM on Woodward Ave.; and 
 Revised plans showing the correct square footage of each use and run it 

through the trip generation model and provide to Birmingham’s traffic 
consultant. 

 
On October 12, 2010, the applicant appeared before the Board of Zoning 
Appeals regarding the use of the fourth floor for office, and the additional height 
to allow the chimney pots.  The Board of Zoning Appeals did not grant either of 
the requested variances. 
 
As a result, the applicant has revised the plan again back to the previously 
approved 4.5 story building.  Pursuant to the Planning Board’s direction on 
August 11, 2010, the applicant has indicated that an ATM is proposed for the 
Woodward elevation, and it is marked accordingly on the plans.  No valet parking 
accommodation is shown on the latest plans, thus it is safe to assume that none 
is requested.  The applicant has not submitted the drive through hours as 
requested, nor have the plans been corrected with regards to the correct square 
footage of each use.   The trip generation model has not been updated 
accordingly.  The applicant submitted amended plans and an updated traffic 
study to address these issues.   
 
The applicant appeared again before the Planning Board on December 8, 2010 
and the Planning Board approved the Revised Final Site Plan and Design with 
the following conditions: 

1) No valet parking is permitted; 
2) The applicant must provide drive through hours subject to planning 

department approval; 
3) The Planning Board approves wall mounted fixtures which are not cut off; 
4) Execute streetscape agreement; 
5) Administrative approval for approved photometric plan; 
6) Add 1 street tree on Brown; 
7) Look into Woodward parking and consider parallel parking for 

administrative approval; 
8) Provide 14’ clear in drive-through; 
9) Add stop signs at Peabody and Brown (3) and add crosswalks and ramps; 
10) All ramps must be ADA compliant.  

 
At this time, the applicant is requesting approval of design and material 
changes for the proposed building.  The approved footprint of the building 
is proposed to remain as approved.  The following design changes to the 
previously approved Final Site Plan and Design Review are proposed: 
 

• Revising the 2nd floor building line from 118’-7” to 116’-2”; 
• Moving the loading space from the bank drive through area to the 



Woodward Ave parking area (for use in off hours only as discussed 
at the Planning Board in 2010); 

• Extending the elevator and stair to the 5th floor to provide access for 
the residential unit; 

• Replacing prefinished metal storefront canopies with prefinished 
metal sun screens; 

• Replacing main entry revolving doors with glass storefront doors; 
• Removal of fire rated glass windows on the north elevation in the 

stair tower, cover openings with recessed cast stone and decorative 
metal grille panels; 

• Replace granite pavers at first floor entries with masonry pavers; 
• Reduce number of lower level parking spaces from 29 to 23 (only 2 

parking spaces are required on site for residential unit); 
• Replace precast concrete building facades with unit cast stone 

masonry (12” by 24” units, mounted in high running bond) in similar 
limestone color; 

• Reconfigure rooftop mechanical and screening;  and 
• Relocate residential unit on 4th and 5th floors from the NE corner of 

the building to the SE corner of the building. 
 
Please find attached elevations and plans showing the proposed design 
changes and floor plan changes to the building.  Also attached are before 
(as previously approved) and after (as proposed at this time) renderings for 
your review and consideration. 
 
I.   Community Impact Study  
 
As none of the proposed design changes will affect the intensity or use of 
mixes proposed in the building, an update of the previously approved 
Community Impact Study is not required.   

 
 
II. Revised Final Site Plan and Design 
 
1.0      Land Use and Zoning  
 

1.1     Existing Land Use – The existing site is currently vacant, with 
temporary parking for Peabody’s and construction traffic from the 
Greenleaf Building.   
 

1.2 Zoning – The site is zoned B-4, Business Residential, and is zoned D-
4 in the Downtown Overlay District.  The applicant is required to 
develop the site under the Overlay District regulations. The existing 
use and surrounding uses appear to conform to the permitted uses of 
the Zoning District. 

 



1.3  Summary of Adjacent Land Use and Zoning - The following chart 
summarizes existing land use and zoning adjacent to and/or in the 
vicinity of the subject site, including the proposed 2016 Regulating 
Plan zones. 
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South 
 

East  
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Existing 

Land Use 

 
Retail / 

Commercial, 
Peabody 

Restaurant 

 
Office, 

Commercial 

 
Hotel and 

Commercial 

 
Public Parking 

Deck 

 
Existing 
Zoning 
District 

 
B-4, Business 

Residential 

 
B-2, General 

Business  

 
B-2 General 

Business  

 
PP, Public 
Property  

Downtown 
Overlay 
Zoning 
District 
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2.0    Use of Site 
 
The previous applicant was required to develop the property utilizing the Overlay 
District standards (which are now mandatory) to construct a drive-through bank 
on this site as drive-through facilities are not permitted in the regular B-4 zone 
district, with or without a Special Land Use Permit.  The second, third and fourth 
stories are proposed to be utilized as office.  A portion of the fourth and fifth 
story are proposed to include a residential unit.  However, the fifth floor 
clearly shows the floor plan for one unit, while the fourth floor plan shows 
2300 sq.ft. of open space for residential use.  The applicant should clarify if 
there will be a second residential unit proposed on the fourth level.  One 
level of underground parking is proposed.  All of the proposed uses are 
permitted by the Zoning Ordinance, however office use is limited to two 
stories in the Downtown Overlay District.  A variance request for the use of 
an additional office floor was denied by the BZA on October 12, 2010.   
 
3.0   Setback and Height Requirements 
 
The attached summary analysis provides the required and proposed bulk, area, 
and placement regulations for the proposed project. No changes are proposed 
at this time to the previously approved building footprint.  The applicant 
meets most of the bulk, area and placement requirements for the D-4 Overlay 
District zoning.  However, the revised building height exceeds the 80’ maximum 
height due to the addition of the decorative chimney pots.  In addition, the revised 



eave height is 4” above the maximum 58’ eave height.  The applicant will be 
required to comply with these height requirements or apply for a variance from 
the Board of Zoning Appeals.  A variance request for the additional height 
was denied by the BZA on October 12, 2010.  The applicant has now 
amended the plans by reverting back to the previously approved four and a 
half story building.  The eave height is now 58’ and the building height is 
80’, including the chimney pots.  Based on the latest proposed design 
changes to the building, the maximum height of the building will be 75.5’ in 
height, with a 58’ eave line, thus meeting the maximum height requirements 
of the D-4 Downtown Overlay classification. 
 
Finally, a variance was previously obtained from the Board of Zoning Appeals on 
July 10, 2007 to allow the use of a wrought iron gate as screening material along 
the frontage line of the western elevation where the first floor building façade is not 
located on the frontage line.   
 
4.0   Screening and Landscaping 
 

4.1 Dumpster Screening – The applicant is proposing to store all trash and 
recyclable materials within the proposed building.  A private collection 
service will be utilized.   

 
4.2 Parking Lot Screening – All parking is fully contained within the 

building in the underground parking level. 
 

4.3 Mechanical Equipment Screening – The applicant is proposing to 
house the mechanical equipment on the rooftop.  Rooftop screening is 
required for all proposed rooftop mechanical units.  Article 04, 4.51 
(C)(8) of the Zoning Ordinance requires that all rooftop mechanical 
equipment must be obscured by a screen wall constructed of materials 
compatible with the materials used on the building, that provides an 
effective permanent visual barrier that minimizes the visual impact of 
the equipment from other points of observation and that: 

(a) The screen walls must be less than 10 feet in height; and 
(b) The screen walls shall, to the best extent possible, not extend 

above the top edge of an imaginary plane extending upward no 
more than 45 degrees from the eave line. 

 
The proposed screen walls will extend past an imaginary 45 degree 
plane from the eave line, however they have been integrated into the 
design of the building to give the building a more substantial presence.  
The applicant has now provided a roof plan and cut sheets on the 
proposed rooftop mechanical equipment to verify that they will be 
fully screened.  A 17’ enclosed rooftop mechanical room is 
proposed to fully screen two Cooling Towers and Boilers, and the  
13’8” high parapet/residential wall will also be sufficient to screen 



the proposed Energy Recovery Ventilators.  The configuration of 
the rooftop mechanical equipment has changed based on the 
relocation of the fifth floor residential unit and the Code 
requirement for stair and elevator access.  Accordingly, all 
rooftop HVAC equipment and generators are clustered towards 
the center of the rooftop and screened by metal panel screen 
walls as required.  Enclosed mechanical and electrical rooms will 
also be provided at the north end of the roof level. 
 
One electrical transformer is proposed along the western property line   
adjacent to an existing DTE switch gear box that must remain along 
the western property line.  The applicant is proposing to house this 
equipment in a recessed portion of the building and to utilize a 6.5’ 
height ornamental wrought iron gate as a screen wall and to act as a 
street wall in this area where the building façade is not on the property 
line.  On July 10, 2007 the applicant obtained a variance for the use of 
this gate from the Board of Zoning Appeals, as it does not fully screen 
the mechanical equipment, and it does not provide a continuous solid 
street wall as required.     

 
4.4 Landscaping – The current applicant is proposing three landscape 

islands along Woodward, and one large planting bed along Brown 
Street between Peabody and Woodward.  The Engineering 
Department has expressed concern about the cluster of trees on 
the north side of Brown Street and has requested that the street 
trees be spread out to ensure street lighting provides acceptable 
light levels for pedestrians.  Please see attached sketch from the 
Engineering Department for review.   

 
4.5 Streetscape - The City will require the execution of a streetscape 

agreement outlining all required improvements in the right-of-way, 
including new sidewalks, curbs, tree wells etc.  The applicant was 
previously proposing to add 4 flower pots in the right-of-way, with two 
flanking each of the corner entrances.  These flower pots were 
proposed to be the City standard planters, but have now been 
removed from the plan.  Eight street trees and 5 pedestrian-scale 
street lights were previously proposed in accordance with the City’s 
streetscape requirements.  One of the new street lights will have an 
outlet for holiday lighting.  One City standard hanging basket system 
should be placed on each street light.  Two of the previously 
proposed street trees have been removed from the plan.  Four are 
now proposed along Brown, and two on Woodward at the north 
end of the site.  The Planning Division suggests the addition of a 
street tree to the landscape area on Woodward at the southeast 
corner of the site. The applicant has advised they will add this 
tree.   See comments in Landscaping section above for concerns 



with proposed street trees.  The applicant is also proposing a 5’ 
pedestrian sidewalk with sawcut joints and a broom finish.  Exposed 
aggregate sidewalk was previously proposed along the building and 
along the curb in accordance with the City’s streetscape standards.   
The exposed aggregate sidewalk has now been removed from the 
plans, but is required in accordance with the downtown 
streetscape standards.  The applicant has submitted amended 
plans to address this issue.   The Planning Division also 
recommends the addition of two City benches flanking each of the 
corner entrances and one trash receptacle in the vicinity of the street 
lights near each of the corner entrances.   

 
Finally, given the addition of new pedestrian scale lighting, the 
Planning Division continues to recommend the removal of the existing 
cobra head fixture at southwest corner of the site.  The existing cobra 
head fixture will not be aesthetically compatible with the pedestrian 
scale lighting, and sufficient lighting will exist at this corner with the 
proposed new lighting.  Both cobra head fixtures have been 
removed from the plans. 

 
5.0    Parking, Loading and Circulation 
 

5.1       Parking – As the subject site is located within the Parking 
Assessment District no on site parking is required for the 
commercial uses.  Article 04, section 4.44 requires 1.5 parking 
spaces for each of the proposed residential units. The applicant is 
proposing 10 residential units on the fifth floor of the building (thus, 
15 parking spaces are required), and 40 parking spaces are 
proposed in an underground parking facility to be used exclusively 
by tenants of the building.  The applicant may apply to the City 
Commission for permission to count the eight spaces in the right-of-
way along Woodward Avenue towards their total parking given the 
improvements they are proposing in the MDOT right-of-way.  
However, all parking requirements have been met.  The applicant 
is now proposing to reduce the on-site parking contained in 
the underground parking level from 29 spaces previously 
approved to 23 spaces.  However, only one residential unit is 
now proposed on the fourth and fifth levels of the building, 
and thus only 2 parking spaces are required on site.  Even with 
the proposed parking reduction all parking requirements have 
been met. 

 
5.2 Loading – In accordance with Article 4, section 4.21 of the Zoning 

Ordinance, 3 loading spaces (12’ by 40’ by 14’ in height) are 
required on site, as the proposed development exceeds 50,000 sq 
ft in area.  The applicant has provided room for 3 loading spaces 



underneath the building in the drive-through facility.  The height of 
this area is 14’ at the lowest point, thus meeting the 14’ height 
requirement for loading spaces.  However, the photometric plan 
indicates the height of the proposed drive-through fixtures to 
be mounted at a minimum height of 11.5’.  A minimum 14’ clear 
drive-through area must be maintained if the proposed loading 
spaces are considered within the drive-through.  The applicant 
has submitted amended plans to demonstrate that there will 
be a 14’ clearance height for loading purposes.   The applicant 
has provided that loading and unloading will be scheduled during 
the off hours of the drive-through facility.  The applicant is now 
proposing to provide loading spaces off-hours in the service 
drive on the west side of Woodward Avenue.  This was 
discussed at a previous Planning Board meeting and the 
applicant agreed to sign the space accordingly. 

 
5.3 Vehicular Circulation and Access – The proposed development 

includes the relocation of one curb cut along Peabody Street to the 
north, further from the corner of Peabody and Brown Streets, and a 
new curb cut off of the access and parking drive on the west side of 
Woodward Avenue.  The layout illustrates vehicles entering the bank 
drive-through off of Peabody traveling east, and exiting onto the 
Woodward Avenue access drive.  The proposed drive-through lane 
widths are adequate for proper maneuvering as only one way traffic 
is permitted.  The layout also includes an additional curb cut on 
Peabody to allow tenants access to the private parking facility 
proposed on the lower level of the building.  The proposed aisle 
widths in the parking level range from 12’ to 17’ for one way traffic 
aisles, and 19’ wide for two way traffic aisles, and are sufficient for 
adequate maneuvering with the parking area.  Access to this area 
will be controlled through the use of a garage door and opener 
system that will only be provided to the users of the parking facility. 
Vehicular flow along Woodward and the Woodward access drive will 
remain as is.  A permit from MDOT will be required for 
improvements in the right-of-way along Woodward.  The applicant 
has met with a representative from MDOT who did not express any 
significant concerns with the current proposal to redevelop the site. 
 
The proposal eliminates the northern most lane of west bound traffic 
on Brown.  This was previously proposed to allow for additional 
space to accommodate an outdoor café area along Brown Street.  
The traffic study originally prepared by Birchler Arroyo and updated 
by Bergmann Associates for the new mix of uses both indicate that 
this change will not adversely affect the flow of traffic at signalized 
intersections within the study area.   

 



5.4      Pedestrian Circulation and Access – The applicant has provided 
pedestrian entrances directly from the public sidewalks in the right-
of-way at the corner of Peabody and Brown Streets, and at the 
corner of Brown and Woodward for full pedestrian access to the 
bank and the building lobby.  These entrances are not located on 
the frontage lines as required by the Zoning Ordinance.  However, 
the City Attorney has advised that this provision is in conflict with the 
Michigan Building Code, and that state law supersedes our local 
ordinance.  Accordingly, the requirement that the doorway be 
located “on the frontage line” cannot be enforced.  As such, the City 
Attorney has advised that a variance is not required.  There is good 
pedestrian access to the site and the plans submitted indicate that a 
different treatment will be used on the concrete in front of the three 
access drives that will provide a clear and distinctive pedestrian 
path.   The Planning Division recommended that signage be 
installed at the exits of the access driveways warning vehicles 
exiting to be aware of pedestrians.  The applicant has 
submitted amended plans to address this issue.  No changes 
are proposed with regards to pedestrian circulation. 

 
6.0      Lighting  
 
The applicant has provided a photometric plan and specification sheets for all 
proposed light fixtures.  Eight vertical wall sconces from the Metro series 
manufactured by Visa in antique bronze are proposed to be mounted on the 
building.  These sconces are 47.75” in vertical length, and will utilize 80 watt 
lamps.  These wall sconces are not cutoff fixtures.  Translucent white 
acrylic lenses are proposed to reduce glare and eliminate visibility of the 
lamps.  However, Article 4, section 4.21 LT-01(D)(1) of the Zoning 
Ordinance does provide the Planning Board with authority to approve non-
cutoff fixtures if the light is controlled through shielding, is neither 
obtrusive nor distracting, will not create a traffic hazard, is consistent with 
all master plans, its design will enhance the site, is used for architectural 
enhancement, and does not create a light trespass or nuisance violations.   
 
Fourteen fluorescent standard industrial fixtures manufactured by Lithonia (Model 
DM/DMW) are proposed to be mounted on the ceiling of drive through lane.  
These fixtures are 50” long, by 8.12” wide and will utilize 58 watt fluorescent 
lamps.  The photometric plan now shows the proposed installation of 13 
City standard pedestrian street lights along Peabody, Brown and 
Woodward.  Only 5 of these street lights are shown on the site plan.  The 
applicant has submitted amended plans to address this issue.    
 
No lighting is proposed for the undersides of the metal canopies on the 
east, west and southern building elevations.  No upper level lighting is 
provided on the photometric for terrace exits, or to enhance the 



architecture of the building. 
 
The applicant had previously submitted a photometric plan which showed high 
light levels (14.5 fc – 21.2 fc) around the existing City cobra fixture at the 
southwest corner of the site.  As stated above, the Planning Division 
recommends the removal of this fixture.  The photometric plan also shows light 
levels in the range of (11.5 fc – 18 fc) at the southeast corner of the site.  As this 
corner faces Woodward, the existing lighting on Woodward has contributed to 
this level.    
 
The most recent photometric plan to be submitted appears to have been 
calculated without the existing Cobra fixtures, and with the addition of the 
pedestrian scaled light fixtures as required.   The data on the photometric 
indicates a range of foot-candle levels from 2.8 to 4.4 in the areas accented with 
down lights.  The remaining sidewalk areas around the site have a foot-candle 
range from 0.9 to 2.1.  IESNA recommended practice states that minimum fc 
levels for a pedestrian walkway should be in the range of 5/0.5 foot-candles.   
 
An updated photometric plan has not been provided at this time.  However, 
on December 8, 2010, the Planning Board specifically approved the use of 
non-cut off fixtures on the building, and allowed the applicant to submit a 
revised photometric plan for administrative approval. 
 
7.0 Departmental Reports 
 

7.1 Engineering Division – The Engineering Division has reviewed the 
plans dated July 23, 2010, for the above project.  The following 
comments are offered: 

 
1. Being in the downtown area, the owner will be required to sign a 

Streetscape Agreement, agreeing to pay for all costs necessary to 
finish the public street frontages of the property with the City’s 
standard streetscape consisting of exposed aggregate sidewalk, 
landscaping, street lights, etc. The agreement must be signed prior 
to the issuance of a construction permit. 

 
 It should be noted that the sidewalk design as presented on this plan 

is considered conceptual only.  Details of the joint pattern concept 
will need to be presented in better detail prior to the issuance of a 
construction permit.  The City is attempting to construct sidewalks 
with a consistent design element throughout the downtown area.  
The sidewalks shall be designed to match the scheme previously 
constructed immediately west of this site.  The designer is strongly 
encouraged to contact the Engineering Dept to discuss this issue 
prior to spending time detailing this plan. 

 



2. It is assumed that the existing parking area within the Woodward 
Ave. right-of-way will suffer significant damage as a part of this 
proposed construction.  The construction plans will need to indicate 
replacement of the concrete in this area accordingly. 

 
3. The applicant will need to consider pedestrian and vehicular traffic 

issues while this project is being constructed.  Three lanes of traffic 
will be maintained on Peabody St. at all times, and a minimum of 
one westbound and two eastbound lanes shall be maintained on E. 
Brown St.  A sidewalk shed shall be provided on the W. Brown St. 
frontage of the building to maintain pedestrian flow in this area.  An 
alternative to this option would be to install the proposed three-way 
STOP signage at the intersection of Peabody St. and Brown St. 
(thereby allowing a safe crosswalk across Brown St. to the west of 
the intersection), prior to construction.  Permanent ramps and 
striping would be required as a part of this work prior to the closure 
of the Brown St. sidewalk.  Closure of the sidewalk on the 
Woodward Ave. side would be subject to MI Dept. of Transportation 
(MDOT) requirements. 

 
4. The plans as submitted designate an outdoor dining area on Brown 

St.  It is not clear if the enclosed area would be adjacent to the 
building or to the street.  The Engineering Dept. requests that the 
area be established adjacent the street, providing adequate space in 
between the building and the dining area for the public sidewalk.  To 
do otherwise would force through pedestrians to take a circuitous 
route.  The ADA requires that design of public spaces be done so 
with the handicapped in mind, creating the shortest path possible for 
those who find walking difficult.   

 
5. When plans for footing and basement construction were being 

detailed for the previously approved building on this site, it became 
evident that the existing sanitary sewer in the Peabody St. right-of-
way would be severely damaged as a part of this excavation, due to 
its close proximity.  The previous applicant’s engineer determined 
that the most cost efficient means of addressing this problem would 
be to abandon the sewer on the entire block, which the City 
approved.  The applicant is advised to be prepared to address this 
issue as a part of the construction plan approval process. 

 
6. During the review process of the previously approved building, it 

was made clear that the proposed two driveways on Peabody St. 
would present left turn lane conflicts with the ongoing operation of 
the Peabody St. Parking Structure.  As the department charged with 
the efficient and effective operation of the City’s parking structures, 
our office is very concerned about the negative impact that these 



conflicts could potentially cause on the operation of the parking 
structure.  It is discouraging to see the new building plans continuing 
with these same problems unabated.  The Planning Board is asked 
to allow a full review of the plans and traffic impact statement by the 
City’s traffic consultant, and to consider their recommendations 
carefully. 

 
The following permits will be required from the Engineering Dept. for this 

project: 
 

A. Sidewalk/Drive Approach Permit (for all pavement installed in the 
right-of-way). 

B. Right-of-Way Permit (for excavations in the right-of-way). 
C. Street Obstruction Permit (for partial obstructions of the City 

sidewalk or street). 
 
     In addition, a permit will be required from the Michigan Dept. of 

Transportation (MDOT) for any use and construction within the 
Woodward Ave. right-of-way. 

 
The Engineering Department has expressed concern about the 
clustering of street trees on the north side of Brown Street adjacent 
to the building.  Please see attached sketch of preferred layout as 
submitted by the Engineering Department for review and discussion. 
 
7.2      Department of Public Services – DPS has no concerns. 
 
7.3     Fire Department - The Fire Department has no concerns at this 

time.   
 
7.4     Police Department – The Police Department has no concerns.   
 
7.5 Building Division – The Building Department has provided their 

standard comments, as well as the following: 
1. The maximum building height cannot exceed 80 feet measured 

from average grade as defined within the zoning ordinance.  
2. Allowable openings in the north elevation cannot exceed the 

requirements of Chapter 7 of the building code.  
 
8.0 Design Review 

 
The applicant has provided elevations depicting the design of the 
proposed mixed use building, and photos documenting all surrounding 
structures.  The elevations for the proposed building are provided on 
sheets A004 and A005.  The materials proposed by the applicant for the 
building are as follows: 



 
• Cast stone panels in “Light Buff” with a smooth face for the façade 

and for architectural details (lintels, cornice, medallions) and with 
an exposed aggregate finish for the first course at the base of the 
building;   The applicant is now proposing to replace the cast 
stone panels with cast stone masonry units 12” by 24” in size, 
laid in a high running bond.  The proposed color will be similar 
to warm limestone.  Material samples will be provided at the 
Planning Board meeting on January 8, 2014. 

• Pre-finished metal standing seam roof in Antique Bronze; 
• Copper for the roof of the awnings and awning soffits;  The 

applicant is now proposing to replace the storefront awnings 
with prefinished metal sun screens. 

• Clear glass windows with Low E coating and doors in aluminum 
frames on the first and second level; 

• Tinted glass windows (Solargray 31% tint) with Low E coating in 
aluminum frames on upper levels; 

• Removal of windows on north elevation in stairwell, to be 
replaced with recessed cast stone masonry units and 
decorative metal grille. 

• Clear glass guardrail in clear anodized aluminum framing upper 
floors;  No glass guardrails are proposed at this time, and all 
upper floor guard rails are constructed of prefinished metal. 

• Prefinished brown chimney pots;  All chimney pots have been 
removed in the proposed new design. 

• Prefinished decorative metal railing on first floor and around 
transformer.  

 
The plans as submitted show a cast stone or granite base for the 
knee wall of the building.  The applicant should clarify which material 
will be used.  The applicant has advised that all proposed material 
samples will be submitted for review at the Planning Board meeting 
on January 8, 2013.   
 
The applicant has stated that the building will be designed with as many 
sustainable materials and systems as is practical.   
 
The proposed building meets the architectural standards set out in Article 
3, Overlay District, of the Zoning Ordinance as it is at least 90% of the 
exterior finish of the building is stone and glass, the first floor storefronts 
are directly accessible from the sidewalk, vehicular openings are less than 
25’ in width, the windows are vertically proportioned, no blank walls face a 
public street, the storefront windows have mullion systems, with doorways 
and signage integrally designed, and the main entries incorporate canopy 
features to add architectural interest.  In addition, a minimum of 70% of 
the first level is glazing between 1’ and 8’ above grade, and less than 35% 



of the upper floors are glazed, as required by the Downtown Overlay 
District.  However, the third, fourth and fifth floor windows are 
proposed to be tinted grey, and glass balcony railings are proposed 
for the fifth floor terraces.  The applicant has submitted amended 
plans showing a precise base with prefinished metal rails.    
 
The primary building color and cast stone facades are compatible with the 
character of the surrounding area, as is the darker grey standing seam 
metal roof.  Overall, the Planning Division finds that the proposed 
massing, design and materials for the new mixed use building are 
compatible with adjacent structures, and in keeping with the character of 
downtown Birmingham.   The proposed design changes at this time 
alter the style of the building by creating a more contemporary 
design with clean lines as opposed to the traditional style of the 
previously approved building.  All pedestrian scale design features 
remain, as do the design features that create a terminating vista at 
the corner of Brown and Peabody Streets.  The applicant will be 
required to obtain sign approval from the Design Review Board for 
all proposed signage as this in not within the jurisdiction of the 
Planning Board. 
 

10.0  Master Plan Compliance:  2016 Plan 
 
Article 3, section 3.01 of the Zoning Ordinance states that the purposes of 
the Overlay District are to: 
 

(a) Encourage and direct development within the boundaries of 
the Overlay Zoning District and implement the 2016 Plan; 

(b) Encourage a form of development that will achieve the 
physical qualities necessary to maintain and enhance the 
economic vitality of downtown Birmingham and to maintain 
the desired character of the City of Birmingham as stated in 
the 2016 Plan; 

(c) Encourage the renovation of buildings;  ensure that new 
buildings are compatible with their context and the desired 
character of the city;  ensure that all uses relate to the 
pedestrian;  and, ensure that retail be safeguarded along 
specific street frontages; and 

(d) Ensure that new buildings are compatible with and enhance 
the historic districts which reflect the city’s cultural, social, 
economic, political, and architectural heritage. 

 
The proposed development implements some of the recommendations 
contained in the 2016 Plan as the applicant is proposing a mixed use 
building with first floor retail space, and the applicant has provided 
significant architectural elements at the corner of Brown and Peabody to 



create a terminating vista as recommended in the 2016 Plan.  In addition, 
the proposed development and uses relate to the pedestrian as the 
building is located at the property line and was designed with human scale 
detailing on the first floor, including canopies and awnings (now sun 
screens), large storefront windows, and pedestrian entrances from all 
adjacent streets.  Finally, the entry and exit openings for the drive-through 
are less than 25’ wide as required, and have glass overhead doors that 
will be closed when the drive-through facility is not in use.  The proposed 
building utilizes traditional materials such as stone and glass to reflect the 
materials used historically throughout downtown. 
 
 
In addition, the DB 2016 Report encourages four or five story buildings 
along Woodward Avenue and states that “Traditional American cities, 
except the very largest, rarely exceed five stories in building height and 
most commonly range from two to four stories.  Downtown Birmingham 
adheres to this rule, with the most memorable streets tending to be at 
least two stories and the least memorable being mostly one story”.  The 
Planning Division finds that the proposed four and a half story building 
does meet the spirit and intent of the 2016 Plan as it does provide for 
significant massing at this prominent corner and provides the mass and 
architectural details required for a site identified as a terminating vista 
under the 2016 Plan.  The proposed architecture, streetscape elements 
and plant material at the southwest corner also provide greater interest 
and prominence for this corner.   
 
Finally, Appendix C-7 of the 2016 Plan suggests intersection 
improvements for the intersection of Woodward and Brown/Forest.  The 
relevant recommendations for the west side of Woodward at Brown 
include altering the lane configuration to provide one lane of traffic in each 
direction on Brown, with on-street parking on the south side of Brown, thus 
eliminating the second eastbound lane that currently exists.  Appendix C-7 
also recommends allowing on-street parking on the north side of Forest 
east of Woodward, which has been implemented. 

 
11.0 Approval Criteria 
 

In accordance with Article 7, section 7.27 of the Zoning Ordinance, the 
proposed plans for development must meet the following conditions: 

 
(1) The location, size and height of the building, walls and fences shall be 

such that there is adequate landscaped open space so as to provide 
light, air and access to the persons occupying the structure. 

 
(2) The location, size and height of the building, walls and fences shall be 

such that there will be no interference with adequate light, air and 



access to adjacent lands and buildings. 
 

(3) The location, size and height of the building, walls and fences shall be 
such that they will not hinder the reasonable development of adjoining 
property nor diminish the value thereof. 

 
(4) The site plan, and its relation to streets, driveways and sidewalks, 

shall be such as to not interfere with or be hazardous to vehicular and 
pedestrian traffic. 

 
(5) The proposed development will be compatible with other uses and 

buildings in the neighborhood and will not be contrary to the spirit and 
purpose of this chapter. 

 
(6) The location, shape and size of required landscaped open space is 

such as to provide adequate open space for the benefit of the 
inhabitants of the building and the surrounding neighborhood. 

 
12.0 Recommendation 
 

The Planning Division recommends that the Planning Board APPROVE 
the Revised Final Site Plan and Design for 34901 & 34953 Woodward as 
it meets the requirements established in Article 7, section 7.27 of the 
Zoning Ordinance, with the following conditions: 
 

1) No valet parking is permitted to serve this site; 
2) Applicant provide drive-through hours before implementing subject to 

the approval of the Planning Division; 
3) Planning Board approves the use of the wall mounted fixtures which 

are not cut-off fixtures; 
4) Applicant execute a streetscape agreement with the City, including the 

removal of the cobra fixture on the corner of Brown and Peabody, 
provision of City standard flower pots, street lights, hanging basket 
systems, benches, and trash receptacles; 

5) Applicant provide four street trees on Brown in the layout 
prepared by the Engineering Department; 

6) Administrative approval of an amended photometric plan; 
7) Parking changes along Woodward Ave. are permitted but not required, 

subject to administrative approval. 
8) Applicant provide 14 ft. clear height for the loading area; 
9) Applicant add one stop sign at the location of Brown and Peabody 

along with sidewalks and ramps;  
10) Applicant ensure ADA compliance with barrier-free ramps at 

Woodward Ave. and Brown; 
11) Clarify the use of the fourth floor space marked on the floor plan 

for residential use;  and  



12) Identify the proposed material for the first floor building knee 
wall. 

 
13.0 Sample Motion Language 
 

Motion to APPROVE the Revised Final Site Plan and Design for 34901 & 
34953 Woodward as it meets the requirements established in Article 7, 
section 7.27 of the Zoning Ordinance, with the following conditions: 
 

1) No valet parking is permitted to serve this site; 
2) Applicant provide drive-through hours before implementing subject to the 

approval of the Planning Division; 
3) Planning Board approves the use of the wall mounted fixtures which are 

not cut-off fixtures; 
4) Applicant execute a streetscape agreement with the City, including the 

removal of the cobra fixture on the corner of Brown and Peabody, 
provision of City standard flower pots, street lights, hanging basket 
systems, benches, and trash receptacles; 

5) Applicant provide four street trees on Brown in the layout prepared 
by the Engineering Department; 

6) Administrative approval of an amended photometric plan; 
7) Parking changes along Woodward Ave. are permitted but not required, 

subject to administrative approval. 
8) Applicant provide 14 ft. clear height for the loading area; 
9) Applicant add one stop sign at the location of Brown and Peabody along 

with sidewalks and ramps;  
10) Applicant ensure ADA compliance with barrier-free ramps at Woodward 

Ave. and Brown; 
11) Clarify the use of the fourth floor space marked on the floor plan for 

residential use;  and  
12) Identify the proposed material for the first floor building knee wall. 

 
          OR 

 
Motion to DENY the Revised Final Site Plan and Design for 34901 
&34953 Woodward. 

OR 
 
Motion to POSTPONE the Revised Final Site Plan and Design for 34901 
& 34953 Woodward.   



HDDRC Minutes 
August 4, 1999 

 
08-109-99 

 
DESIGN REVIEW 
34901 – 34935 Woodward- Blackward Office Building – Design Review 

 
Mr. Sabo explained the petitioner is proposing an exterior facade sign and design 
plan for the office/retail building. 
 
The building was painted by the petitioner’s tenant in 1997 without approval from 
this Commission.  They came back and received approval.  At that time, the 
Commission requested a sign and design plan from Mr. Blackward.  Since that 
time, staff has been working with the petitioner and hence the submittal this 
evening.   
 
The Commission agreed the submittal is not sufficient enough for it to act upon 
this evening; complete drawings with dimensions have to be submitted. 
 
Motion by Ms. Rowbottom 
Supported by Mr. McKeon to table this petition until the petitioner can meet with 
Mr. Sabo and organize a better presentation. 
 
Motion carried 6-0 
 
Mr. Blackward explained it is his intention to eventually build a 5-story building 
with underground parking.  He approached the city a couple of years ago with a 
7-story proposal on the site; it could not be approved because of its height.  The 
5-story building would have first floor partial retail, second and third floor offices, 
and the fourth and fifth floors would be residential.  There would be one floor of 
underground parking for about 24 cars.  He has been working with Yamasaki 
Architects. 
 

 
 
 



HDDRC Minutes 
October 1, 2003 

 
10-130-03 

 
DESIGN REVIEW 
34901 - 34935 Woodward - Woodward Office Development -  
 
Mr. Sabo explained the proposal as outlined in the staff report dated September 
25, 2003.  The applicant proposes new exterior design treatments along all 
building elevations and the addition of floor area for a bank at the southern tenant 
space.  They are also applying for a Special Land Use Permit (SLUP) for the 
installation of drive-thru banking islands.  The SLUP procedure requires review 
and recommendation by the Planning Board to the City Commission.  The north 
two tenant spaces are not part of the SLUP.  This Commission is to review the 
entire building from a design perspective.   
 
Mr. Sabo explained that the proposal is to abandon the existing brick façade and 
reface the entire building.  Mr. Sabo distributed a color rendering and brick 
sample for the proposed façade.  He said the two southern tenant spaces would 
become one space.  The petitioner is also proposing a new sign band along the 
front façade.    Brick screenwalls will be constructed to screen the drive-through 
equipment.  The petitioner is also proposing clear glazing for all the windows.  
The parking lot will be reconfigured for traffic flow.  The Historic District and 
Design Review Commission may wish to require the petitioner to conceal the 
installation of any pneumatic drive-through system in the canopy support 
columns or below grade. 
 
Mr. Sabo said gooseneck lighting fixtures are proposed for each new post-sign 
area.  The petitioner is required to provide specifications for the proposed light 
fixtures and wattage specifications. No new signage is proposed at this time.   
 
The Planning Division finds the proposal to be consistent with the 
recommendations of the 2016 plan as well as the urban design guidelines.   It is 
a favorable update to a reasonably dated façade.   
 
The Planning Division recommends that the Commission consider a motion to 
approve subject to the provisions addressing the pneumatic service from an 
aesthetic standpoint, specifications for the light fixtures and wattage amounts and 
returning for any sign review permit.   
 
Mr. Sabo said the trash area currently exists in the northwest corner of the site.  
Ms. Rowbottom asked how the trash area is screened presently.  She is looking 
at walls on three sides but doesn't know if it is brick, wood, etc.  Mr. Sabo said 
this is a Planning Board issue.   
 



Mr. Sadowski asked if the petitioner was going to install gutters which might 
change the look; he didn't see any drainage plan on the drawings.  Mr. Jickling 
said it is a flat roof and is internally drained.   
 
Ms. Rowbottom noted the wrought-iron work of the gooseneck lamps comes 
quite a bit above the roof level.  She thought the petitioner might want the 
goosenecks to be quite flush and quite down to the level of the roofline.  The 
framework on Brown Street is not appealing with those protrusions.  Mr. Sabo 
explained the design of that particular fixture and said there are other type 
fixtures that could be used.  Mr. Jeff Dawkins, Architect with Christopher J. 
Longe, AIA, said they would not be opposed to entertaining other lighting fixtures.  
He said they could do some three-dimensional drawings of eye level/car level 
looking up toward the building. 
 
As far as the location of the two columns, Mr. Dawkins said they are probably 15 
feet from the property line.  They are shown as circles when in actuality they 
would be rectangles.  Mr. Dawkins said they would have no problem having all 
pneumatic tubes below ground.  Also, he said that they would clarify the route 
cars will be taking.    Mr. Dawkins said they are not opposed to building a wall, if 
the city didn't object, to block the headlights.  Mr. Sabo said this is a Planning 
Board issue.  Mr. Dawkins said the area would be bricked to match the building.  
The refuse area will have a taller brick wall in order to screen the trash and the 
transformer.  The grease pit will be removed altogether.   Mr. Sabo said the 
Planning Board would address the landscaping plan for the parking lot.   
 
Mr. Jickling said there is a blind exit onto the street, both for pedestrian and 
vehicular traffic.  There is no place to stack cars waiting to get to the island.  Mr. 
Jickling expressed concern about the traffic flow out of the parking lot.  Ms. 
Rowbottom said the Commission is concerned about the screenwall next to 
Brown Street; the fact that there should be landscaping on the property owner's 
side, and that there should be some type of landscaping or softening on the 
pedestrian side next to the sidewalk.  Mr. Dawkins said they would explore two 
things; one is the possibility of moving the exit further west, and also moving the 
wall in to soften it with some ground flowers and grass.  
 
Ms. Rowbottom suggested an angular traffic pattern for the automated teller 
area.  Mr. Jickling thought that would almost be impossible to do with the space 
there is.  He said Standard Federal on Woodward gave up the idea of having 
drive-up windows at all.   
 
Ms. Rowbottom said the Commission also discussed lowering the brackets for 
the gooseneck lighting.  She referred to the cut sheets for the lighting and 
thought it was a great look.   
 
Mr. Dawkins explained their plan for roof and draining equipment and said it 
would be internal.  It would be screened by the height of the building.  Mr. 



Dawkins said they would like to have a system in place in case the drains got 
plugged and the roof started flooding, the water would have an exit--not a major 
design element, something like a small trough.  Mr. Jickling said the roof could be 
sloped away from the street, toward the back alley side.  Mr. Dawkins said the 
system, "cow tongues," would be put on the backside of the building.  They are 
not proposing any downspouts, etc.   
 
Mr. Jickling thought the Commission should look at this again because of the 
changes being made.  Mr. Sabo said the Planning Board would go over in detail 
the circulation patterns and what happens on the site.   
 
Ms. Rowbottom referred to the front of the building--the corner that is not square 
that is Woodward and Brown.  Mr. Dawkins explained it is currently just a brick 
wall.  They are proposing to have more windows to match the others; it would 
have more of the sign band wrapping around; it would have the brick and 
limestone caps, and a sill below the sign band.   
 
Ms. Rowbottom referred to the awnings/canopies that are straight across the 
windows.  Mr. Dawkins said there are two; one is approximately 8 inches below 
the sign band, and above each door there would be one that would give some 
recognition to the door.  Mr. Sabo explained these are specifically canopies 
which are almost always perpendicular to the building.  Ms. Rowbottom said 
canopies are always metal.  Mr. Dawkins said the proposed canopies allow the 
water/snow to go right through and that is what is allowing them to put them 
horizontal.  They would have a metal frame.  Ms. Rowbottom said the 
Commission would need to see how it is attached to the building and what it 
looks like and what the grid pattern is, and how it is drained.  Mr. Dawkins said 
they don't serve a functional purpose in terms of shelter from the rain; it's more a 
design element.   
 
The petitioner will bring back what kind of lighting will be needed for the signage 
and the number of the goosenecks.  Signage and signage lighting will be 
reviewed at another time; they are not being approved this evening. 
 
Ms. Maylie requested a drawing of the design element.   
 
Mr. Dawkins said he would like to go to the Planning Board with some sort of 
approval from this Commission.  He suggested reviewing signage, sign lighting 
and design element/canopy all at the same time.  Mr. Dawkins said that after this 
meeting, they would be applying to the Planning Board.  He said he wouldn't 
mind coming back to this Commission before going to the Planning Board.  Mr. 
Sabo suggested that the petitioner come back to this Commission on November 
5, 2003 with their changes.  They will be applying to the Planning Board for their 
November 26, 2003 meeting which is the Wednesday before Thanksgiving.  The 
November 26th meeting will probably be cancelled and possibly be held 
December 3, 2003.   



 
Ms. Rowbottom said that if the petitioner came back November 5, 2003, they 
would have information on the lighting, the design element, signage--everything 
that is façade related.   
 
Mr. Sabo recapped the action taken:  1) Landscaping is requested against the 
parking lot side of the screenwall as well as the right-of-way side of the 
screenwall, width to be determined, 2) No downspouts or gutters on the exterior, 
"cow tongues" on the back of the building only--petitioner to return with designs, 
3) Section plan views of the canopy design element, 4)  Design details for 
exterior light fixtures and sign band area, and sign package to be reviewed at a 
later meeting, 5)  Indicate the vehicular circulation of the banking lanes,  and 6) 
the windows will be clear glass.  The petitioner has indicated that they will 
conceal the installation of any pneumatic drive-through system in the canopy 
support columns or below grade. 
 
Mr. Sadowski asked the petitioner if they had this three-dimensionally that could 
be put on a laptop.  Mr. Dawkins said if they brought in a laptop, they might be 
able to walk the Commission around the building.  Mr. Sabo thought perhaps 
they could get it in the virtual realty model for November.   
 
Motion by Mr. Sadowski 
Seconded by Mr. Jickling to postpone the petition to the November 5, 2003 
meeting. 
 
Yeas:  Messrs. Bluth, Dow, Jickling, Sadowski, Ms. Rowbottom 
 
Nays:  None 
 
Absent: Mr. Deyer and Ms. Stephenson 
Motion carried 5-0. 
 
Mr. Dawkins asked the Commission how they would feel about a multi-story 
building on the site if the other boards and commissions were not in favor of the 
current proposal. Ms. Rowbottom said this Commission would not be asked until 
the Planning Board decided whether they would want a multi-story building on 
the site because it is new construction.  This Commission would review it for the 
facade because it is in a historic district. 
 
Ms. Rowbottom asked if there is a new drainage system for the parking lot; she 
recalled the drains backing up in the wintertime and the area flooding.   Mr. Harry 
Blackward, the owner of the building said that has not been addressed yet.  He 
said his biggest concern if the traffic flow in and out of the parking lot.  It was 
suggested that he meet with the Traffic and Safety Board.   



Planning Board Minutes 
September 8, 2004 

 
09-198-04 

 
Pre-Application Discussion 
34901 Woodward Avenue – mixed-use development 
 
Mr. Chad Grinwis with AZD Associates, Inc. spoke to represent the property 
owner, Mr. Harry Blackward.  Mr. Jim Pullman, Health Club Design Specialist, 
also appeared before the Board. 
 
Their project is located at the northwest corner of Woodward and Brown.  They 
propose a five-story structure developed as a D-4 in the Overlay District.  They 
are also looking at some underground parking.  Residential on the fifth floor will 
require the Planning Board’s permission.  They propose to push the mechanical 
behind the mezzanine on the fifth floor so that it is the mechanical screen while at 
the same time serving the function of loft space.  The fifth floor would be set back 
10 ft.  The first floor would be retail/commercial, the second and third floors would 
contain a health club, the fourth floor would be office, and the fifth floor would 
have 13 residential units. 
 
Mr. Blackward advised that when they were previously before the Planning Board 
they did not have the Workbench site next door.  Now that has been added and 
the project has become twice as big.  Additionally, before they had planned to 
utilize an existing building but now they propose to demolish all of the existing 
buildings. 
 
Mr. Harry Blackward said he currently has the Workbench store under contract.  
He plans to bring the loft design, 1,200 sq. ft. residential units in at around 
$500,000.  This would open up the ability to reach a large group of potential 
buyers. Two parking spaces underground at $70,000 impact the cost of a unit.  
The amount of glazing on the second and third floors for the health club is very 
important to them and requires a variance.  The mezzanine would be essential to 
the residential units.  It allows them to make the units slimmer and put the 
bedroom upstairs, pulling it back away from the glass. 
 
Ms. Ecker clarified the glazing requirement for the upper floors.  The Overlay 
provisions specify that upper floors should be no more than 35 percent glass.  
Mr. Grinwis said they would be over the requirement on the second and third 
floors. 
 
Chairman Thal inquired if they ever had discussions with the Peabody Family 
and Mr. Ted Fuller in terms of coordinating their efforts.  Mr. Blackward said two 
years ago he spoke to both Susan Peabody and Ted Fuller but could not get 
everybody on board at that time.   



 
Mr. Jim Pullman went on to explain that prime time at the health club would be 
from 5 p.m. to 8 p.m.  Also, people will come in before work and during lunch.  
He estimated 200 - 300 cars would be parking in the Peabody structure during 
the evening prime time.  He described the difference between their proposed 
facility and Oakland Athletic Club.  He believes their health club will bring cutting 
edge fitness to the table because they have the freedom to build it right from the 
beginning.   
 
Discussion followed about the drive-through for the bank.  Mr. Nickita noted that 
in order to allow the access in they would lose a couple of parking spaces.  The 
access would be just south of Peabody’s access.  Mr. Blackward indicated that 
Flagstar Bank really wants the space.   
 
Mr. Nickita cautioned he thinks the glass issue is a real question and it would 
need a variance.  The other issue is the height.  Mr. Nickita stated they have not 
adhered to the viewing angle and have gone beyond what is allowed.  The 
significant overhang does not make it any easier.  This is an appropriate sized 
building for the context along Woodward.  However, he suggested they be more 
sensitive to what has just been discussed and try to make the building fall within 
the envelope that is being created with the change in the ordinance.  He 
suggested they refine the roof to fit.  The height allowance is 58 ft. to the eave 
and then a 45 degree angle back. 
 
The excess window area was discussed.  Mr. Blackward indicated they could 
minimize the glazing for the second and third floors on the back of the structure.   
Mr. Nickita recalled that the percentages came from an analysis of the noted 
historic buildings in downtown.  That became the guideline that was applied to 
the 2016 Plan to be carried through in new projects.  He feels that it really is 
aligned to the interior of the downtown, rather than on Woodward which is a 
different condition.  Therefore, there may be some arguable flexibility in that 
approach.  Therefore, the façade may be treated differently on the east than on 
the west, where there is a very different condition.   
 
Chairman Thal observed that another couple of parking spaces might disappear 
because of the entrance into the loading area.  Mr. Boyle said he sees no 
coherence between the plan and the interior layout of the building.  Mr. 
Blackward said the fact of having a drive-through compromises the site.  Nothing 
works, because the bank must be aligned with the drive-through.  For the retail 
component, he contemplates a tenant with low parking requirements.  The Board 
concluded that parking is certainly an issue. 
 



Planning Board Minutes 
December 8, 2004 

 
12-254-04 

 
PRE-APPLICATION DISCUSSION 
34901 - 34935 Woodward 
 
Mr. Ken Neuman of Neuman Smith Associates, the architect, was present with 
his client, Mr. Harry Blackward.  Mr. Neuman showed four pictures of what they 
would like to develop on their parcel of land at the corner of Brown and 
Woodward.  The site has doubled since the last time they were before the 
Planning Board because of the addition of a furniture store.  Underground, 
parking will be available for 55 cars.  The first floor lobby will provide access to 
other uses above, and a drive-up banking facility entering from Woodward and 
exiting onto Peabody.  Trash and some mechanicals will be contained within the 
building.  The next two floors would become a health club, above that an office 
level, and then at the top a series of loft-type residential units with balconies that 
afford clear views in all directions.  The plan is to tuck the mechanical in a well in 
the center of the building.  They think they can make this into a building that will 
be an asset to the community. 
 
Mr. Neuman indicated that the site is 22,500 sq. ft.  The basement parking is 
22,500 ft.; the first floor has 11,000 sq. ft. of usable space; floors 2, 3 and 4 each 
contain 22,500 sq. ft. and the top floor measures 18,400 sq. ft. including 
mezzanines.  The entrance to the underground parking comes in off of Peabody. 
 
Mr. Neuman noted the peak traffic for the health club occurs at 6 a.m. and after 5 
p.m.  Therefore they believe that is a consistent use with the office space and the 
other uses on the site.  Mr. Sabo indicated the argument could be made that the 
two floors of health club are a similar type use to office.  Mr. Neuman felt the 
Ordinance allows two floors of office and four stories with the exception of a 
residential bonus floor if it is set back.  They believe that the health club would 
not be counted as an office use so that they would only need a single floor of 
residential.   
Mr. Potts said his preference is to see the mechanical recessed between the two 
residential components on the top floor.  He questioned the resulting sound 
issues.  Mr. Neuman explained how their sound transmission would be isolated.  
They would meet the code requirements for sound transmission. 
 
Eliminating the drive-through was discussed and Mr. Neuman said the bank is 
not in favor of the site without a drive-through.  Mr. Boyle thought the bank would 
have more of an urban feel without a drive-through.  The bank customers could 
park very close, but they would need to exit their car.  Mr. Neuman explored 
alternative ways the drive-through space could be reduced.  Vice-Chairman 
Blaesing thought a smaller entrance would be an enhancement and then the 



space could open up inside for people to talk to the tellers.  He was also in 
support of recessing the mechanical in a well in the center of the building.   
 
Mr. Dilgard said he would have serious issues with the health club given the 
layout of Peabody.  Therefore, he is not sure if a health club is a viable situation.  
The Peabody Garage is pretty close to being full, especially mid-afternoon.  
However, he was not in favor of entering the underground parking from the 
Woodward side.  Additionally, the traffic flow from the bank will exit onto Peabody 
as well. 
 
Mr. Blackward said that if office is put on the second, third, and fourth floors, it is 
more parking intense than a health club.  The health club members are 
staggered over 14 hours of the day.  Not everyone who goes to the health club 
will drive there and that will lessen the intensity of parking.   
 
Vice-Chairman Blaesing encouraged Mr. Blackward to work with staff to try and 
figure out if this plan actually meets the Ordinance.  His personal point of view is 
that he likes the overall project.  This plan is certainly bigger and with the 
apartments on top it gets closer to what the board is looking for in the downtown 
in terms of the 2016 Plan.  The banking on the first floor and the underground 
parking are all pluses.   
 
In response to a question from Mr. Dilgard, Mr. Blackward said it would be hard 
to go to a second floor of underground parking because it would add so much to 
the cost of a unit. 
 



Planning Board Minutes 
September 27, 2006 

 
09-175-06 

 
PRELIMINARY SITE PLAN REVIEW 
34901 Woodward Ave. 
LaSalle Bank 
Construction of new drive-through bank facility 
 
Ms. Ecker advised the subject site currently contains a vacant one-story 
commercial building and is a total of .28 acres in size.  It is located on the 
northeast corner of Peabody and Brown Street.  The site is zoned B-4 in the 
Underlay and D-4 in the Overlay District.  By having a drive-through facility, the 
applicant is electing to develop under the Overlay because it is the only way they 
can have a drive-through at this location.  At this time, the applicant is proposing 
to demolish the existing building and surface parking lot to construct a one-story 
bank drive-through facility.  The proposed development will consist of one 
building containing 7,383 sq. ft. of office space, including a bank, a wealth 
management office, an additional space for lease or future bank expansion, and 
a covered drive-through teller area and ATM. 
 
On September 8, 2004, the applicant appeared before the Planning Board for a 
pre-application discussion and presented plans to develop a five-story building 
with a drive-through bank on the first floor, a health club, offices and residential 
loft units on the top floor.  The board advised the proposed building was 
appropriately sized for the context along Woodward. 
 
On December 8, 2004, the applicant appeared before the Planning Board for 
another 
pre-application discussion after purchasing adjacent property and presented 
similar plans to develop a five-story building with a drive-through bank on the first 
floor, a health club, office and residential loft units on the top floor.  The board 
advised that the larger building was closer to the scale and massing that the 
board was looking for in accordance with the 2016 Plan. 
 
Mr. Haberman noted he finds an inherent conflict and a dangerous situation with 
bank drive-throughs entering and egressing across sidewalks.  He feels it is 
incompatible with a walkable community.  Mr. Potts was not too concerned about 
that because cars would be driving quite slowly.   
 
Mr. Dilgard observed that the exit is very close to the intersection.  In response 
to Mr. Dilgard’s question, Ms. Ecker advised the City Police Department 
had no traffic concerns with the proposed project.  Mr. Nickita agreed there 
are definitely concerns about the traffic relationship.  He noted that potential 
stacking would go into a usable lane along Woodward Ave.  It is a very tight, and 



he thinks problematic, circulation system.   
 
Mr. Michael Beaujolo, the architect, said the lobby will also be open on Saturday 
at this location and it will take some traffic off of the drive-through area on that 
day.  LaSalle Bank feels there is adequate stack-up for the drive-up business that 
they project for this facility without interfering with the traffic on Woodward Ave.  
He described their plans to increase the safety when cars are exiting the area.   
 
In terms of the architecture, even though the building is one story, they tried to 
make it appear as a two-story building.  Mr. Beaujolo went on to describe the 
architecture and explained they have incorporated some traditional details that 
they feel are consistent with many buildings in Downtown Birmingham. 
 
Mr. Potts received clarification that the bank could sub-lease 1,000 sq. ft. of 
space along Woodward Ave.   
 
Mr. Beaujolo explained there are plans for a drop-off and walk-up ATM.  There 
would be some parking on-site.  The ceiling in the vestibules will be about 20 ft. 
high.  The windows are clear vision. 
 
Mr. Harry Blackward, the property owner, said he would like to develop the 
adjacent Workbench site, but it would be contingent on what parking is available. 
 
Mr. Nickita thought that whole block would ultimately be developed in some 
manner.  He has some concerns that the drive-through and the taxing of this 
corner has a direct effect on the adjacent properties and their potential for 
development.  Mr. Potts did not think anything will happen with respect to the 
properties to the north in the foreseeable future, nor can anybody reasonably 
project what is going to happen there.  This building seems to be an excellent 
use of this land and a perfect terminus for whatever happens to the north.   
 
Mr. Blaesing thought the block should be developed as a whole, and not in little 
pieces.  This site begs for a tall building, and begs for some unified structure with 
multiple uses.  Therefore, he feels this single-purpose use on the corner that 
breaks up the rest of the block is a step in the wrong direction. 
 
Motion by Mr. Dilgard 
Seconded by Mr. Potts to continue the meeting to 11:20 p.m. 
 
A vote was not taken on the motion.   
 
Mr. Dilgard observed that if the whole block were to be developed there would 
have to be some dramatic underground parking to handle the situation.  He 
indicated support for the project. 
 
The chairman called for comments from the audience at 11 p.m. 



 
Mr. Blackward said he has plans for a five-story building on the site, but he 
cannot make it work without parking.  Chairman Boyle asked that Mr. Blackward 
design the building so that additional stories could be added. 
 
Mr. Nickita pointed out this would be the only bank site that is bounded by three 
major streets.  The vehicular circulation and the integration with pedestrian traffic 
is far too problematic for him to feel comfortable in supporting the plans. 
 
Motion by Mr. Nickita 
Seconded by Mr. Blaesing to deny the Preliminary Site Plan for 34901 
Woodward, LaSalle Bank, based on problems with vehicular circulation and 
integration with pedestrian traffic. 
 
There were no comments from the public at 11:14 p.m. 
 
Motion to deny carried, 5-2. 
 
ROLLCALL VOTE 
Yeas: Nickita, Blaesing, Boyle, Haberman, Lazar 
Nays: Dilgard, Potts 
Absent:  None 



Board of Zoning Appeals Minutes 
November 14, 2006 

 
11-91-06 

 
34901 WOODWARD AVE. 
(Appeal 06-44) 
 

A. The owners of the property located at 34901 Woodward Ave. are 
appealing a decision of the Planning Board to deny preliminary site 
plan approval on September 27, 2006, per Chapter 126, Article 07, 
7.31.    

 
The property is zoned B-4 Business-Residential in the underlying zoning and D-4 
in the Overlay District. 
 
Chairman Lillie advised that the appeal is based on the record, with no new 
testimony. 
 
Ms. Robinson explained the existing site currently contains a one-story building 
on a .3 acre parcel on the northeast corner of Peabody and Brown St.  The 
applicant appeared before the Planning Board on September 27 proposing to 
demolish the existing building and surface parking lot and to develop a one-story 
bank drive-through with office facilities.  The Planning Board voted 5-2 to deny 
the preliminary site plan based on problems associated with pedestrian and 
traffic circulation. 
 
In response to questions, Ms. Robinson went on to say the intent of the Overlay 
Zone, which is what the applicant is developing under, was to encourage taller, 
bigger buildings.  So, developing a one-story building does not necessarily agree 
with the intent of the Overlay Zone.  The Overlay Zone does not mandate a taller 
building.  No traffic studies were done and no City departments presented any 
comments referencing any traffic considerations.   
 
Kingsley Cotton, Attorney, appeared on behalf of the petitioner, Mr. Harry 
Blackward, who was present with his wife.  Also present was the project 
architect, Mr. Michael Boggio.  Mr. Cotton said that under Michigan statute, the 
Planning Board is required to grant site plan approval if the proposal is in 
compliance with the Zoning Ordinance.  Therefore, he felt the Planning Board 
abused its discretion by denying preliminary site plan approval that, according to 
the written report presented by staff, is in complete compliance with the Zoning 
Ordinance and is compatible with nearby buildings.  The Planning Board Minutes 
show that there was a clear preference for a four or five story building.  In fact, 
Mr. Blackward would prefer to build a four or five story building there, but his fear 
was that there is no place to park.  Even the Advisory Parking Committee 
(“APC”) has acknowledged that problem.   



 
Accordingly, Mr. Blackward has been paying taxes on this property and he is 
unable to use it to try and recover some of his costs.  Therefore, he went to a 
one-story building which fits the zoning, because he wants to improve the 
property in order to receive some return on his investment.  Because the 
Planning Board was so interested in having something else on that site, it denied 
site plan approval. There was no reason given when the motion was made, so 
essentially there is no reason to deny site plan approval.  Mr. Cotton pointed out 
that the mention of traffic and pedestrian safety in the motion is not borne out by 
the record.  Every department in the City passed on this project but the Planning 
Board chose to deny site plan approval. 
 
Therefore, Mr. Cotton suggested that the BZA reverse the Planning Board’s 
decision, and grant preliminary site plan approval in accordance with the City’s 
own recommendation and subject to the conditions that the City imposed in its 
own report. 
Efforts were made by the applicant to consider the Planning Board’s concern 
about the height of the building.  Mr. Cotton explained how they took some steps 
to make the building bigger than it needed to be on the site.  The roofline is at 25 
ft. and the corners are at 30 ft.  They would like to have a bigger building, but 
they would also like to have their tenants have a place to park.  They cannot wait 
for another parking structure and they don’t know what will happen with the other 
property on this block.  There are two other owners of property on that block and 
it has been impossible to work together and develop it as one block. 
 
Mr. Judd noted that the Planning Board has the power of discretion.  They 
addressed their concern for traffic, pedestrians and safety in several places in the 
Minutes.  He was not convinced the Planning Board abused their discretion.  Mr. 
Cotton replied there was no evidence before them of pedestrian problems or 
traffic problems.  Because the Planning Board wants a taller building, and they 
throw out a few platitudes about pedestrians and traffic, is not a legal basis to 
deny site plan approval without any evidence. 
 
Mr. Jones asked Mr. Cotton whether he thinks the Planning Board is permitted 
under their own personal experience to discuss something and take it into 
account pursuant to  
Article 7.24 (B) (4) of the Ordinance.  Mr. Cotton responded that in their 
experience they can judge such things as surfaces, colors and the compatibility 
of the height of a building in relation to its surrounding buildings.  But on 
something as technical as traffic and pedestrian safety, they cannot go just on 
their own opinion.  Those types of issues require expert investigation.  When 
there is no contrary evidence before the board from City departments, it seems to 
him that Mr. Blackward is entitled to rely upon the recommendation of the Police 
Dept. and the City Planner in that regard.   
 
Mr. Lyon considered whether the BZA needs to overrule the decision of the 



Planning Board or whether it should require a more positive traffic study that 
indicates why traffic would not be a problem.  Mr. Cotton noted the Police Dept. 
and everyone else did not require a traffic study and the reason is because it is 
self-evident according to the City’s experts that it is a non-issue there.  Further, 
when Mr. Blackward on two occasions went to pre-application discussions with 
the Planning Board to present a four-story building and a three-story building, no 
one was concerned about traffic or safety.  Now, when Mr. Blackward came in 
with a one-story building, all of a sudden there were all of these concerns about 
traffic and safety.  He thinks that the Planning Board is very well intentioned in 
wanting a development there, but they overstepped their authority by denying a 
completely legitimate project and one that will be an asset to the community and 
one where the developer took extra steps to try to meet some of the Planning 
Board’s concerns. 
 
In response to questions, Ms. Robinson explained the intent of the D-4 Overlay 
Ordinance is to encourage mixed-use buildings so that the Downtown would not 
be overrun with offices.  Mr. Lyon said if the intent was to build big buildings, then 
the Ordinance should have been written to allow only big buildings.  He indicated 
that he is struggling with where the Ordinance actually says that big buildings are 
not allowed. 
 
Mr. Hughes’ view of the situation was whether this appeal should be sent back to 
the Planning Board for reconsideration, but without granting preliminary site plan 
approval, so that an appropriate record could be made, either to support Mr. 
Nickita’s   motion or to support the applicant’s position.  At this point, he didn’t 
think the record is adequate for that purpose.  Mr. Cotton stated the only 
implication about traffic and safety concerns at the Planning Board meeting was 
from board members and they are not entitled to testify.  They are there to judge 
the record before them.  That record consists of information provided by the 
applicant and the information gathered by City administration.  Mr. Lyon 
countered that Planning Board members are experts in their fields and as such 
are allowed to present testimony. 
 
Motion by Mr.  Judd 
Seconded by Mr.  Lyon in reference to Appeal 06-44, 34901 Woodward Ave., 
he feels that, after reading the Minutes and discussing this with the 
counsel for the appellant and the other board members, the motion that 
was framed by the Planning Board on September 27, 2006 is defective.  He 
says this because specifically City Code Chapter 7, section 27 (b) has six 
enumerated sub-sections.  It has always been his position that the 
Planning Board in framing a motion for site plan approval should address 
each and every one of those sections.   
 
In this particular motion in the Minutes, sub-sections 1, 2, 3, 5, and 6 were 
ignored.  As such, Mr. Judd feels that this board can interpret that the 
Planning Board did not have a particular problem with those.  However, the 



Planning Board did focus upon subsection 4 which states the site plan in 
its relation to streets, driveways, and sidewalks shall be such as not to 
interfere with or be hazardous to vehicular or pedestrian traffic.  This 
became the peg that they hung their hat upon.  However, it has been 
pointed out that this may have been trial by ambush.  And, as Mr. Cotton 
has pointed out, it is rather difficult to prove a negative at the last minute.  
Mr. Judd has also reviewed all of the documentation and this one did seem 
to be a concern that came out of nowhere.  That being the case, he feels 
that the Planning Board has abused its discretion insofar as it did not 
provide the proper form or explanation for their motion. 
 
He would move that this matter be returned to the Planning Board at their 
next meeting to revisit this particular issue and to explain the specificity, 
the reasoning, and the evidence that they utilized in determining that traffic 
and safety was the paramount issue here.  They will then make a 
determination as to site plan approval based upon that one issue.  Mr. Judd 
notes that from prior legal opinions the BZA will maintain control over this 
since it has in this circumstance become the Planning Board.  So, this is 
not a request on this board’s part; this is an instruction to a sister board to 
follow suit. 
 
Amended by Mr. Hughes 
And agreed to by the makers of the motion that the applicant in this matter 
shall be permitted to present to the Planning Board whatever studies it 
deems necessary to support its position with respect to compliance with 
Section 7.27 (B) (4) of the Zoning Ordinance and they have that opportunity 
prior to and at the convenient re-hearing or reconsideration of this issue by 
the Planning Board.   
 
Discussion summarized that the direction is to return this preliminary site plan to 
the Planning Board at their next regularly scheduled meeting for them to describe 
or justify their rejection on the basis of traffic or pedestrian problems.  The 
petitioner has the opportunity to submit any reports or any other evidence that it 
wants to prior to that hearing and the Planning Board is to take that information 
into consideration in making its findings, limited solely to Section 7.27 (B) (4).         
 
Motion carried, 6-0. 
 
VOICE VOTE 
Yeas: Judd, Lyon, Hughes, Jones, Lewand, Lillie 
Nays: None 
Absent:  Betanzos, Conlin, Koseck 
 



 
Planning Board Minutes 

December 13, 2007 
 

12-206-06 
 
PRELIMINARY SITE PLAN REVIEW 
34901 Woodward 
LaSalle Bank 
Proposed one-story bank drive-through (referred from the Board of Zoning 
Appeals (“BZA”) for review of traffic and circulation issues only) 
 
Kingsley Cotton, Attorney with Freeman, Cotton & Norris, P.C., who are the 
attorneys for Mr. Harry Blackward and Blackward Properties, LLC, submitted an 
explanation regarding the November 14, 2006 ruling of the BZA. 
 
The ruling of the BZA essentially concluded that the requirements of subsections 
1, 2, 3, 5, and 6 of Chapter 7, Section 27 (B) have been satisfied.  The ruling 
returned this matter to the Planning Board for reconsideration of subsection 4, 
directing the Planning Board to “revisit this particular issue and to explain the 
specificity, the reasoning, and the evidence that they utilized in determining that 
traffic and safety was the paramount issue” in denying the Preliminary Site Plan 
approval.  The ruling indicated that the Planning Board “will then make a 
determination as to site plan approval based upon that one issue.” 
 
The BZA allowed the applicant “to present to the Planning Board whatever 
studies it deems necessary to support its position with respect to compliance with 
Section 7.27 (B) (4) of the Zoning Ordinance.” 
 
Accordingly, the applicant has commissioned and submitted to the Planning 
Board a Traffic Impact Study (“TIS”) specific to this site and this proposed project 
prepared by Birchler Arroyo Associates, Inc.  The study did not find any 
interference or hazards to vehicular and pedestrian traffic. 
 
The drive-through at this site is similar to other banks in the City, except that it is 
entered from a parking aisle, not a street, provides internal queuing, and has a 
greater capacity than Franklin Bank.  Therefore, it is reasonable to conclude this 
drive-through is just as safe as other drive throughs in the City 
 
In his letter, Mr. Cotton suggested that with the additional data and conclusions 
from the TIS, the conditions of subsection 4 of section 7.27 are satisfied and 
Preliminary Site Plan approval should be granted. 
 
Ms. Ecker advised that Mr. Michael Labadie with Tetra Tech, Inc., the City’s 
traffic engineer, is here to discuss his review of the TIS for the proposed LaSalle 
Bank development prepared by Birchler Arroyo Associates, Inc. 



 
In response to a question by Mr. Dilgard, Ms. Ecker said her interpretation is that 
the BZA is sending this item back to the Planning Board to review and to explain 
specifically, the reasoning and the evidence that was utilized in determining that 
traffic and safety was a paramount issue; and then to make a determination as to 
Preliminary Site Plan approval based upon that one issue.  Of course, the 
applicant is always free to go back to the BZA and appeal tonight’s decision as 
well, if they are not successful.  If the Planning Board votes to approve this plan, 
they will not need to go back to the BZA and will move on to seek Final Site Plan 
approval.   
 
Mr. Cotton thought if this board makes a motion tonight to grant Preliminary Site 
Plan approval then the BZA would have no further interest in the issue of 
Preliminary Site Plan approval.  With him tonight was Mr. Rod Arroyo who 
submitted the TIS.  Also, Mr. Michael Boggio, the project architect, was present.  
Design changes have been made to the building to address the traffic issues that 
were raised by Mr. Labadie.  The applicant submitted a revised site plan to the 
Planning Board.  They propose to recess the automobile exit from the bank 4.5 ft. 
back to improve site lines on Peabody.  Now they have merged down the exits so 
only one car at a time will leave the building.  Mr. Cotton concluded that overall, 
there is very little traffic impact with this project.  He suggested everyone keep in 
mind that this board desires a more intense development there which would have 
greater traffic impact.  So, it stands to reason that this one-story project should 
not be of great concern to the board in terms of traffic.  Because of the tightness 
of the schedule they have did submit the modifications to the site plan prior to the 
meeting. 
 
Mr. Nickita questioned the process.  Some of the concerns brought up by staff 
were addressed in the site plan, but the board has not seen the new site plan.  
Chairman Boyle was inclined to continue with the discussion.  The petitioner has 
made modifications to the site plan on issues the board has identified.   
 
Mr. Potts did not think the Planning Board is limited by anything the BZA asks it 
to do.  Mr. Cotton responded that the BZA has a quasi-judicial function that this 
board does not.  A citizen can appeal to the BZA for a ruling on decisions of a 
number of other City boards.  To that extent, he thinks the BZA has the last word.  
He feels their remand to the Planning Board was very conciliatory.  The applicant 
has picked up that flavor by trying to respond to what they think the issues are. 
 
Mr. Rod Arroyo, Birchler Arroyo Associates, Inc. addressed the concerns that 
were raised in Tetra Tech’s review.  He handed out a letter from LaSalle Bank 
containing an overview of their operation.   
 
Trip generation: It is believed by the applicant that the Wealth Management and 
Home Lending Offices will function more like traditional office space and have 
separate hours of operation.  The portion that is truly dedicated to the bank will 



have the trip generation that is more associated with a bank.  They have 
calculated traffic based upon these anticipated functions.   
 
Queue Analysis:  They have addressed this through some modifications to the 
site plan.  The new plan is based on three lanes and shows the ability to provide 
for stacking of eleven vehicles without spilling out into the sidewalk area along 
the frontage on Woodward. 
 
Driveway to Peabody:  It has been narrowed down from two lanes to one.  
Additionally, there is now a wider space of over ten ft. to get out into the exiting 
lane. 
 
Site Distance:  The ability for exiting motorists to see has been enhanced.  They 
believe it meets the spirit and intent of providing for adequate site distance in an 
urban setting.  The building has been moved back.  Further, the setback meets 
the same type of standard that the City has imposed for the Peabody Parking 
Structure, and it is consistent with what has happened in other locations in town. 
 
Driveway Queue Storage:  Their analysis shows an average p.m. peak-hour 
delay for outbound vehicles exiting to Peabody of 13 seconds (Level of Service 
B) and a 95th percentile queue of 7 ft.  They do not anticipate substantial delays 
for motorists exiting the facility. 
 
In summary, they believe that the revised plan with the minor modifications 
shows an improved design, and it addresses the comments of the City’s traffic 
engineer, Tetra Tech, with reasonable and context-appropriate solutions. 
 
In response to a request from Ms. Ecker, Mr. Arroyo pointed out how the 
sidewalk now traverses through the site.  Ms. Ecker noted that now the building 
is 4.5 ft. off the property line.  However, there is a setback requirement in the 
Overlay that it be located at or on the frontage line.  A variance would be required 
for that. 
 
Mr. Boggio clarified that the north side of the northern drive-through island shares 
an ATM and a drive-through window.  The ATM will be open 24 hours.  In 
addition, there will now be a walk-up ATM on Woodward Ave.  Mr. Arroyo 
explained that lane would only function for drive-through operations at a point 
that the bank was so busy it needed to address queuing.  Therefore, ATM 
customers generally would not have to wait for drive-through transactions to be 
completed. 
 
In response to a question from Mr. Potts, Mr. Arroyo noted that in theory there 
would be no difference between pulling into the bank queuing lane and pulling 
into Peabody’s Restaurant parking lot.   He explained that people who make 
appointments will be advised to park in the parking structure.   
 



Mr. Nickita asked about peak hours of operation.  Mr. Arroyo said the peak hour 
of a typical week-day occurs between 5 and 6 p.m.  There are only four chances 
in one hundred thousand the queue will be more than eleven vehicles.  Mr. 
Nickita said one of his concerns at the last meeting was the potential for any cars 
parked north of the building to be caught in a stacking situation and blocked from 
exiting.  The response was that two more vehicles could stack without blocking 
the aisle that runs parallel to Woodward. 
 
Mr. Boggio said there is a combination night depository and ATM on the 
Woodward elevation.  In discussing the right-of-way, Ms. Ecker said any changes 
would be subject to review and approval by M-DOT.  The applicant would have to 
apply for administrative approval from the planning division if changes are 
required by M-DOT.   
 
Mr. Labadie of Tetra Tech, Inc. spoke to Mr. Arroyo’s findings. 
 
 Trip Generation:  The conservative approach is to assume this is a bank and to 
forecast trips based on this being a bank operation versus a bank/office 
operation.  Therefore, they forecast there will be more trips.  However, he 
doubted there would be more cars going through the drive-through, so it may be 
a moot point. 
 
Queue Analysis:  The queuing won’t operate as though it has three queuing 
lanes the way they describe.  The question is, with three lanes processing 
through and blending into one lane going out, can this cause a back-up.  Gaps in 
the traffic out on Peabody during the peak time may also cause a delay.   
 
Driveway to Peabody:  Regarding the concern about a parked car being able to 
exit when cars are in the queuing lane, it will be tight, but it is probably okay. 
 
Site Distance:  The site distance analysis performed for the driveway onto 
Peabody St. was not performed in accordance with American Association of 
State Highway and Transportation Official (“AASHTO”) requirements.  The 
AASHTO method of sight distance evaluation has the recommended distance 
between the edge of the traveled way and the driver’s eye as 14.5 ft., which is 
nearly double the distance that is referenced within the report.  Therefore, he 
recommended they maximize the distance as best they can and get some site 
distance that can be acceptable.  There are places all over the City where site is 
restricted.  Should another similar place be approved?  That is up to the board. 
 
Mr. Labadie’s big issue was the outlet onto Peabody.  A motorist cannot see well 
enough.  If the driver pulls up to where he can see, in this situation he may hit 
someone if he is not careful. 
 
Chairman Boyle noted Peabody doesn’t have parking, and therefore would have 
a relatively efficient flow of traffic along the street.   



 
In closing, Mr. Labadie explained when they know there are developments that 
are going to come on line within the time frame a project is going to be built, they 
are added to the study on top of assuming some percentage growth. 
 
Mr. Haberman pointed out that on a day the bank is short-handed, they may only 
have one drive-through open.  In that case, there will be more stacking. 
 
Mr. Blaesing noted that all of the issues have been addressed by the applicant 
and the board has re-evaluated all of the traffic and circulation concerns as it is 
supposed to do.  Ms. Ecker thought the BZA was looking for this board to review 
all of the traffic and circulation issues and to make a finding as to whether that 
standard has been met.  
 
Mr. Potts did not feel constrained to be limited by the suggestion by the BZA.  
Ms. Ecker noted the BZA sent the plan back asking for the reasons as to why the 
Planning Board rejected it on the basis of traffic and safety concerns, but then at 
the same time they said  the applicant could submit new information.  Now the 
Planning Board is not just going back and verbalizing its prior opinions, because 
the applicant has amended their plan and added new information from the traffic 
engineer. 
 
Mr. Nickita was concerned that the board has received a new submittal this 
evening which it has not had a chance to review.  Mr. Dilgard felt the traffic 
issues could be addressed at Final Site Plan review.   
 
Motion by Mr. Dilgard 
Seconded by Mr. Potts to approve the Preliminary Site Plan review for 
34901 Woodward Ave. subject to the following conditions: 

1. The approved plan is the one shown this evening with only one 
exit; 

2. The applicant is required to get a variance from the BZA for the 
setback from the front property line on Peabody; 

3. The applicant provide specification sheets on all rooftop 
mechanical equipment; 

4. The applicant provide an elevation drawing of the transformer 
enclosure gate and material sample; 

5. The applicant provide a detailed landscape plan identifying all 
proposed species to be planted; 

6. The applicant provide a photometric plan and specification sheets 
for all light fixtures; and 

7. The applicant provide information regarding the percentage of 
glazing on each elevation, the finish floor to ceiling height of the 
interior space, and the average grade for the site. 

 
There were no members of the public who wished to comment on the motion at 



9:30 p.m. 
 
Chairman Boyle summed up his understanding is that the board is voting on an 
amended site plan that it has seen elements of tonight.  The changes include 
modification for the positioning of the building, the narrowing of the exit onto 
Peabody, the modification to the site lines along Peabody, questions about 
stacking which have not been resolved, an ATM added to the Woodward Ave. 
façade, and signage indicating which lanes would be open to incoming drivers. 
 
Mr. Cotton believed the BZA was being differential to the Planning Board by 
sending the site plan back to allow the board to put more of its thoughts on the 
record concerning traffic and pedestrians.  They could have granted site plan 
approval if they chose to.  Secondly, the Planning Board has a great deal of 
discretion as to what it can consider at Final Site Plan review.  Most of these 
items are capable of being considered then if they are not already worked out 
administratively.  However, he would hate to see this board deny Preliminary Site 
Plan approval because the applicant attempted to address the concerns of the 
City’s traffic consultant.  They did that in the utmost good faith in a short period of 
time.  He asked the Planning Board to grant site plan approval for a perfectly 
legitimate building on this site.   
 
Mr. Nickita thought the plan is probably the best it can be, given the 
circumstances. 
 
Mr. Blaesing thanked the applicant, Mr. Arroyo, and Mr. Labadie for taking the 
board step-by-step through all of the traffic concerns related to the site.  
However, he is concerned that in trying to exit this site drivers will need to be 
very cautious about someone coming around the corner from Brown St. at 30 
mph.  That will continue to be particularly hazardous for bank customers. 
 
Motion failed, 3-4. 
 
VOICE VOTE 
Yeas: Dilgard, Potts, Nickita 
Nays: Boyle, Blaesing, Haberman, Lazar 
Absent: None 
 
The board took a short recess at 9:45 p.m. 
 
 



Board of Zoning Appeals Minutes 
January 9, 2007 

01-02-07 
 
34901 Woodward Ave. 
LaSalle Bank 
(Appeal 06-47) 
 
 The owners of the property located at 34901 Woodward Ave. are 
appealing a  decision of the Planning Board to deny preliminary site plan 
approval on December  13, 2006, per Chapter 126, Article 07, 7.31. 
 
This property is zoned B-4, Business-Residential and D-4 in the Overlay District. 
 
The chairman advised there will be no new evidence or public comment on this 
appeal because it is an appeal from the decision of another board.  Michigan 
Statute MCL 125.585 authorizes the BZA to review decisions of other boards.  
Section 8.01 (f) of the City Ordinance also authorizes the BZA to review 
decisions of other boards.   
 
Chairman Lillie recalled that at the November BZA meeting the petitioner asked 
the board to overturn the September 13, 2006 decision of the Planning Board.  
The BZA referred this back to the Planning Board for an explanation of why they 
did not approve the preliminary site plan for traffic and safety problems.  In its 
motion, the BZA also authorized the petitioner to conduct a traffic study, if they 
wished, for submittal.  The petitioner prepared a traffic study and then went 
ahead and changed the site plan. 
 
Kingsley Cotton, Attorney, appeared on behalf of the petitioner, Mr. Harry 
Blackward, who was present with his wife.  Mr. Cotton stated the petitioner 
accepted the board’s offer to submit additional material.  They did, therefore, 
commission a traffic study.  About four days before the Planning Board meeting, 
the City’s traffic consultant, Mr. Mike Labadie, furnished them with a critique of 
their traffic study.  Mr. Cotton said he then had two choices, one was to ignore it 
and the other choice was to prepare a response to the critique.  So to do that, 
they gave the critique to their traffic consultant, Mr. Rod Arroyo, who prepared a 
memorandum that responded to Mr. Labadie’s concerns.  At the same time they 
had their architect tweak the design so that it would also address Mr. Labadie’s 
concerns. They brought that modified site plan to the meeting, but unfortunately 
that second site plan caused some confusion with the Planning Board.  They had 
not submitted the second site plan to the City for review ahead of time because 
of the time lines.   
 
Mr. Cotton said his position this evening is that they are entitled to approval of 
their originally submitted site plan in September, regardless of their attempts to 
address the criticisms of Mr. Labadie.  He said that he considers the statements 



of Mr. Labadie and of Mr. Arroyo to be essentially quibbling between two 
consultants over diminutive issues.   Just because there was disagreement on 
certain parts of the report doesn’t mean that their plan would interfere with or be 
hazardous to vehicular and pedestrian traffic, which is the burden that the 
Planning Board had to demonstrate. 
 
Mr. Cotton emphasized they have not submitted a modified site plan, but what he 
is hearing is that they are going to penalized for addressing Mr. Labadie’s 
critique.   
 
Ms. Ecker said it is up to the BZA to determine at this point which plan it is they 
want to approve.  The BZA has all of the powers of the Planning Board in an 
appeal situation like this.  She offered to walk the board through the differences 
between the two plans.   
 
Mr. Judd said the jurisdictional problem is what bothers him.  The Planning Board 
said there are sizable changes and this should be considered a new plan.  So 
what comes to this board now is a different plan than was sent there.  His 
concern is that the plan that came before the BZA in November is gone.  Ms. 
Ecker said she shared the same concerns and that is why she was not going to 
accept the letter received last week from Mr. Cotton for this appeal.  However, 
they met with the city attorney and it was agreed to allow this hearing to proceed 
on the basis of the second plan or the first plan. 
 
Mr. Cotton felt this board should not penalize them for being prepared to present 
to the Planning Board a response to Mr. Labadie’s critique.  They came to the 
meeting with alternate plans in order to show that Mr. Labadie’s concerns could 
be addressed.  Mr. Cotton does not agree that the BZA can grant site plan 
approval on either plan.  He thinks they are bound by the original site plan.  What 
they brought to the Planning Board for illustrative purposes was never submitted 
to the City, hasn’t gone through reviews, and it requires a variance.  They didn’t 
ask for that plan to be approved that night.  As Mr. Dilgard has said at the 
Planning Board, they could work with the City to resolve their concerns at final 
site plan review.  Therefore, they are prepared to go forward on the original site 
plan this evening. 
 
Ms. Ecker indicated it is very common for applicants when they are seeking 
preliminary or final site plan approval to come in with plans that address some of 
the issues.  They are not always submitted ahead of time.  The Planning Board 
does not like to see them for the first time on the night of the hearing.  But 
generally they proceed on the revised site plan, or if they were to approve it 
would approve it with conditions.  It is true, they do generally see some of the 
issues worked out at or before final site plan review.   
 
She disagreed with Mr. Cotton’s comments that traffic and safety concerns were 
not stated.  Mr. Labadie had noted several concerns, and the most troubling to 



him was the site distance issue turning out of the drive-through, both on the 
revised plan and the original plan.  He was also concerned with the queuing and 
the back-up that occurred as a result of the three lanes coming down into one 
and exiting onto Peabody St.  Further, he was disturbed by the trip generation 
that was prepared by the applicant’s expert because they classified some of the 
regular office space within the facility as non-banking space.  Under the traffic 
engineering standards there are fewer trip generations for a regular office use 
than there are for a bank use.   
 
The Planning Board also addressed the safety of the pedestrian; the location of 
the sidewalk; they questioned the ATM that was added on the front along 
Woodward Ave.; and she had brought up the fact that the building was shifted 
back off the sidewalk.  That is a violation of the setback requirement which is at 
or on the property line. 
 
Mr. Conlin thought that petitioners should be required to go through the process 
in order to have a site plan submittal. 
 
Ms. Ecker noted the traffic and safety issues were less on the second plan.  
However, other issues come up.  It was her feeling that everybody on the 
Planning Board felt the second plan was better from a traffic and circulation 
standpoint, but still not acceptable.   
 
Mr. Jones inquired if it is a fair statement from the City’s standpoint that there 
was a discussion of traffic issues on both perceived plans.  Ms. Ecker responded 
she thinks that is fair to say. 
 
Ms. Ecker said the Planning Board members had extensive discussion about 
traffic and circulation issues and she thought it was clear that is why they didn’t 
approve the plan.  Mr. Hughes said he could not find a specific statement relating 
to that issue.  He noted that Mr. Nickita voted against the plan the first time 
around but supported it the second time.   
 
Mr. Hughes inquired to what extent the Planning Board would again consider the 
traffic flow and circulation and perhaps suggest other changes at final site plan 
review.  Ms. Ecker provided an example of a traffic and circulation issue that the 
applicants for the Ashton Building at 856 N. Old Woodward Ave. left to be 
resolved later.  However in this case it is a little more than they would usually 
work out between preliminary and final site plan reviews with respect to traffic 
and circulation.  The queuing, stacking up, and being pushed into one lane to 
come out cannot really be changed.  There is nothing that can be done to 
address that in a minor way.  The same with the site distance issues.  On the 
north there is a transformer which can have no other location.  The building can 
be set back to allow more site distance, but no further than the applicant has 
offered at this point.  So, in her opinion the issues are a little more serious in 
nature than they would normally resolve between preliminary and final.   



 
Ms. Ecker advised that there was a full and complete discussion of the traffic 
study at the Planning Board meeting because the traffic consultants for both the 
City and the applicant were present and made their arguments.  The board 
members generally defer to the traffic engineers to be the expert on this matter. 
 
In response to a question from Chairman Lillie as to which site plan he wanted 
the board to deal with, Mr. Cotton asked the board to just deal with the original 
September site plan.  Mr. Cotton went on to indicate that Mr. Labadie properly 
did not suggest that this project is hazardous to pedestrians, and he did not use 
anything close to the language in the Ordinance about what has to be 
established to deny site plan approval.  Mr. Cotton felt that Mr. Blackward is 
being penalized because he is not building a structure big enough to satisfy the 
Planning Board’s vision for that site. 
 
Mr. Cotton said his position is that the Planning Board absolutely failed to do 
what the BZA directed them to do when they denied site plan approval in 
December.  Further, they did not state their reasons for denial on the record.  
Secondly, the applicant is entitled to approval of the original site plan that was 
recommended and approved by the City because  it is clear that the denial is a 
pretext because the Planning Board wants a taller building there.  When the 
applicant was talking about a four or five story building which included a drive-in 
bank, the Planning Board didn’t care about the traffic.  So now when the 
applicant comes in with a one-story bank because there is no parking available, 
all of a sudden there are traffic problems.   
 
Mr. Judd asked Mr. Cotton how the Planning Board allegedly abused its 
discretion.  Mr. Cotton answered that they ignored this board’s directive; and 
further, they didn’t give any reasons for their denial of the site plan on September 
27.  The applicant should not have to guess the reasons for the votes.  That is a 
denial of due process and that is why they are entitled to relief from the BZA.  Mr. 
Cotton went on to say that no other bank in Birmingham has been subjected to 
the scrutiny that has been required from this petitioner at this site, despite the 
fact they have more queuing space than any other bank.  This petitioner is being 
subjected to undue scrutiny about traffic and safety because he has come in with 
a one-story proposal that meets the zoning requirements. The boards did not 
order them to get a traffic study, but that is obviously the consequence of what 
has gone on so far.   
 
In conclusion Mr. Cotton stated that Mr. Blackward has owned this piece of 
property for a long time and he has paid a lot of taxes.  He just wants to build 
something that will go there.  He has tried to please the Planning Board on 
numerous occasions, and he can’t build a taller building because of the parking 
problem. 
 
Chairman Lillie took exception to Mr. Cotton’s statement that every board 



member has to say why they voted one way or the other.  Not everybody speaks 
up to say why they are voting for or against a motion.  The person making the 
motion states the facts why they are making the motion either in favor or against 
the appeal.  Then some people may want to make a comment and others don’t.  
Then the vote is taken. Mr. Cotton countered that a public board has to give a 
reason for its decision and there was no reason given and the BZA asked for 
one.  He thinks the public is entitled to better. 
 
Mr. Jones was concerned as to where the abuse of discretion and/or the great 
weight of the evidence was abused by the Planning Board.  Mr. Cotton replied 
the standard is not great weight of the evidence, it is abuse of discretion.  One 
way to abuse your discretion is to vote against the great weight of the evidence.  
Given the situation, he thinks there was an abuse of discretion in denying the 
appeal.  In his opinion the basis for the Planning Board not stating the reason is 
because traffic was not the issue for a negative vote. 
 
Ms. Ecker assisted the BZA in their review of the facts.  She stated that Mr. 
Blackward’s earlier plans for a four or five-story building never went through a full 
formal site plan review.  There were only informal pre-application discussions 
with the Planning Board.  The Planning Board gave some feed-back but there 
was no thorough review of the issues of the site such as the traffic, the 
circulation, the setbacks, the design, or of the function of the site.  So she did not 
think it is fair to say the Planning Board had loved all of the plans for taller 
buildings and didn’t find any traffic problems.  They didn’t get into that in-depth of 
a discussion about the plans.   
 
Secondly, she did not think it is fair to say that this site was required to do a 
traffic study.  The City did not ask them to do a traffic study.  When they came to 
the BZA they had a traffic study done before, but they hadn’t offered it into 
evidence at the preliminary site plan hearing in September.  The BZA allowed 
them to submit any further information that they wanted and they did, and one 
item was the traffic study.   
 
She feels the Planning Board absolutely did what the BZA asked because they 
fully discussed traffic and circulation.  They did not state their reasons for 
denying the site plan in September because the applicant came forward with a 
revised plan and said it is what they wanted to go with to accommodate the traffic 
consultant’s concerns.  She was troubled about the introduction of a new plan but 
she talked to the city attorney and he said he would allow it. 
 
Mr. Jones inquired from the petitioner what other traffic information they could 
have brought forward were it not for the time constraints.  Mr. Cotton thought the 
obvious response is a traffic study.  He maintained they were blind-sided by the 
Planning Board on September 27 with traffic.  They had no choice.  There was 
no indication from the City’s recommendation that traffic was an issue. 
 



Chairman Lillie mentioned two quotes from the transcript where the Planning 
Board addressed the BZA’s request. 
 
The board took a short recess at 9:20 p.m. 
 
Mr. Cotton said he conferred with his clients during the break.  Mr. Blackward 
and his wife want to build a bank in this City.  If this board believes that the 
second plan that was before the Planning Board is the more appropriate way to 
go, or the appropriate starting point, they clearly want to work with the City to 
make that happen.  He thinks there is adequate evidence in the record that they 
are entitled to site plan approval.  Mr. Blackward has a $10 million signed lease 
for the property and stands to lose it if mistakes are made about his right to build 
there.  The applicants will do what it takes to work with the City to put their one-
story bank there.  There is clearly evidence in the record that this plan is not 
hazardous, which is really what was supposed to be considered last time.  Mr. 
Cotton thought Mr. Blaesing’s statement at the Planning Board that cars will go 
30 mph around that corner was out of order and extremely unrealistic.   
 
Mr. Hughes thought it would be appropriate to adjourn this proceeding to allow 
the applicant to develop a more formal plan, together with the appropriate 
drawings, and meet with the City Planning Department to go through an actual 
review.   
 
Mr. Judd was not opposed to Mr. Hughes’ suggestion.  However, he thought this 
board still has to make a determination on the September 27 plan and decide 
whether or not there was an abuse of discretion.   
 
Mr. Cotton said they are convinced that they will not ever persuade the Planning 
Board to give them site plan approval.  This board can remove the issue from the 
Planning Board and designate the City administration and their traffic consultant 
to work with the petitioner to resolve the issues that have been raised.  They 
would like to see some closure and they don’t have anyplace else to go. 
 
Mr. Judd did not feel that the Planning Board did abuse their discretion.  He does 
not want to count the Planning Board out on this particular matter.  Mr. Hughes 
said his suggestion does not entail any criticism, direct or implied, of the Planning 
Board.  It is just an alternative to making a decision on one plan or the other at 
the present time. 
 
Chairman Lillie’s thought was that the applicant could re-submit their second plan 
or make some further modifications, plus they should try to get M-Dot approval 
before going before the Planning Board.  That way everybody would have a 
chance to look at it.  Then if he didn’t get approval it would support his position 
that he couldn’t get it without constructing a multi-story building. 
 
Mr. Cotton noted the whole site plan is within BZA jurisdiction so there is no 



obligation to return any of it to the Planning Board. 
 
After considerable dialogue Chairman Lillie suggested the BZA first deal with the 
plan that was submitted in September. 
 
Motion by Mr. Judd 
Seconded by Mr. Jones in regard to Appeal 06-47 with respect to with 
34901 Woodward Ave., LaSalle Bank, dealing with the issue as to whether 
or not the Planning Board abused its discretion in its decision on 
September 27, 2006, as discussed and augmented in the December 13, 
2006 board meeting, he would move to uphold the Planning Board and find 
that they did not abuse their discretion.  In doing so, he would state 
specifically that the BZA did send this matter back to them for review and a 
specific finding as to traffic problems.  The board has spent many hours 
tonight discussing the transcript provided from Mr. Labadie and the board 
members commenting on traffic and as he noted before, while it’s not 
perfect, he thinks it certainly did address in a good faith manner the 
instructions that the BZA gave to them.  For that reason, he would uphold 
the decision and find that they did not abuse their discretion. 
 
Mr. Conlin asked why that motion is necessary.  Mr. Judd explained it came to 
the BZA to make a determination as to the process that was presented on 
September 27, 2006 by the Planning Board, and whether or not they did in fact 
abuse their discretion.  There is no reason to have that hanging around.  If the 
petitioner wishes to proceed on the December 13, 2006 plan, the motion does 
not affect that. 
 
Mr. Conlin indicated he would vote against the motion because he did not think it 
was necessary to have it.  Chairman Lillie thought the motion cuts down on the 
confusion. 
 
Motion carried, 5-1. 
  
ROLLCALL VOTE 
Yeas: Judd, Jones, Hughes, Lewand, Lillie 
Nays: Conlin 
Absent:  Koseck, Lyon 
 
Mr. Hughes made a motion with respect to the action taken by the Planning 
Board on December 13, 2006, specifically the motion made by Mr. Dilgard, that 
this board hold that matter in abeyance until such time as the applicant has the 
opportunity to take a look at the plan submitted at that time (Plan B) and work 
with the Planning Department and the city traffic engineer to perhaps further 
modify his proposal for a bank.  When it is ready, send it on to the Planning 
Board for preliminary site plan approval. 
 



Chairman Lillie felt that procedurally this matter can’t just be held in abeyance.  
Further dialogue considered the procedure and how the motion should be 
worded. 
 
Mr. Hughes withdrew his motion. 
 
Motion by Mr. Judd 
Seconded by Mr. Jones in regards to what has become known as Plan B, 
the December 12, 2006 version, that this matter be referred to Planning for 
a complete and thorough processing and review and that upon completion 
of that review the plans will be returned to the Planning Board for their 
consideration, in that the BZA feels that the hearing of December 13, 2006 
was not a clear and cohesive review.  Specifically, no prepared drawings or 
plans were really submitted, but from the record it appears to have been 
somewhat last minute and “slapdash.”  This board wants to make sure that 
the petitioner has an ample opportunity to make a full and complete 
presentation in the review process and to the Planning Board.  It should 
also be noted that the BZA will maintain jurisdiction over this matter 
pending that review process and the re-submission to the Planning Board.  
Respectfully submitted, the BZA. 
 
Discussion explored trying to get the petitioner onto the Planning Board’s agenda 
as soon as they are ready with their plan and the City has reviewed it.  Ms. Ecker 
explained the Planning Board’s next scheduled site plan review meeting is at the 
end of February.  Normally the first meeting in February is for study session 
reviews only.  However, they may be willing to suspend their rules of procedure 
and allow this appeal to be heard at the first meeting in February.   
 
Mr. Conlin commented that he believes all boards, particularly this board and the 
Planning Board, can do better by articulating for the petitioners why they may 
have been opposed to something. 
 
Motion carried, 6-0. 
  
ROLLCALL VOTE 
Yeas: Judd, Jones, Conlin, Hughes, Lewand, Lillie 
Nays: None 
Absent:  Koseck, Lyon 
 



Planning Board Minutes 
February 28, 2007 

 
02-40-07 

 
PRELIMINARY SITE PLAN REVIEW 
34901 and 34953 Woodward Ave.  
Revised preliminary site plan review and Community Impact Study (“CIS”) 
for construction of three-story mixed-use building with a bank drive-
through facility on the ground level. 
 

CIS 
 
Ms. Ecker advised that the subject site currently contains a vacant one-story 
commercial building and is a total of .52 acres in size.  It is located on the 
northeast corner of Peabody and Brown Street.  The site is zoned B-4 in the 
Underlay and D-4 in the Overlay District.  The applicant has elected to develop 
under the Overlay standards.  At this time, the applicant is proposing to demolish 
the existing buildings and surface parking lot to construct a three-story bank 
drive-through facility.  The proposed development will consist of one building 
containing 65,247 sq. ft. of office space, with a drive-through bank facility on the 
first floor, a health club on the second floor, and general office on the third floor.   
 
The applicant had indicated his desire to abandon the amended site plan 
submitted to the Planning Board on December 13, 2006, and has come forward 
with a new application for preliminary site plan review of a three-story, mixed-use 
building on both 34901 and 34953 Woodward Ave.  As the proposed building 
now exceeds 20,000 sq. ft. in area, the applicant is required to prepare a CIS for 
the review and approval of the Planning Board. 
 
Currently, Harry Blackward, LLC is the owner of 34901 Woodward Ave. and 
Harry Blackward and D’Anne Kleinsmith are the owners of 34953 Woodward 
Ave.  At this time the applicant has advised that they will provide a letter 
indicating an agreement between all owners to develop the site jointly and form a 
partnership, joint venture, etc. at a later date. 
 
The applicant meets the majority of the bulk, height, area, and placement 
requirements for the D-4 Overlay District zoning.  However, the applicant will 
be required to install a screenwall along the frontage line of the western 
elevation where the first-floor building façade is not located on the frontage 
line, or obtain a variance from the Board of Zoning Appeals (“BZA”). 
 
The current plans show a width of 10 ft. for the loading spaces.  The applicant 
has advised that this width will be increased to 12 ft. to meet the required 
standard.  The applicant will be required to provide a revised drawing 



showing the correct loading space dimensions, or seek a variance from the 
BZA. 
 
Mr. Michael Boggio, the architect, said in response to a question from Mr. Dilgard 
that while LaSalle Bank is not the owner of this proposed building, they are the 
major tenant and their policy has been to build LEED certified green buildings.  
Mr. Blackward has expressed interest in including as many certified LEED items 
as are economically feasible.  They plan to discuss those things at final site plan 
approval.  
 
Ms. Ecker expressed her opinion that the applicant is pretty close to having the 
CIS completed.  The only major outstanding issue at this point is the traffic study 
and she thinks it can be resolved at final site plan approval.  She recommended 
that the board could consider moving on to preliminary site plan review.  The only 
outstanding items would be for the applicant to provide information on the design 
and materials used on surrounding buildings; and secondly, reaching consensus 
on the traffic study between the traffic consultants. 
 
Motion by Mr. Potts 
Seconded by Mr. Nickita  to accept the CIS with all of the information that 
has been brought forward and with the assumption that the traffic details 
would be completed between the petitioner and the planning staff. 
 
Public comment was called for at 9:43 p.m. 
 
Mr. Charles Sauer clarified where on the site the soil borings were taken. 
 
Motion carried, 6-0. 
 
VOICE VOTE 
Yeas: Potts, Nickita, Boyle, Blaesing, Dilgard, Lazar 
Nays: None 
Absent:  Haberman 
 

Preliminary Site Plan Review 
 
Ms. Ecker felt the applicant has done a lot to address the concerns of the board 
with the last proposal in regard to traffic circulation.  The entrance is now off of 
Peabody and it eliminates a lot of the conflict issues between cars and 
pedestrians.  The exit will be out to Woodward Ave.  Additionally, the applicant 
has moved their drive-through entrance even further away from the corner of 
Brown, which is also a safer condition.  They decided to eliminate an exit from 
the parking area into the drive-through facility, which would have caused a lot of 
circulation concerns and conflicts with vehicles and pedestrians. 
 



The 2016 Plan calls out for buildings ranging from two to four stories Downtown.  
Improvements have been made to the plan since the last time the applicant was 
before the board with a proposal for a one-story bank drive-through at this 
location. 
 
Mr. Boggio discussed how the trash would be handled.  They plan to utilize a 
compactor that would feed a 2 cu. yd. dumpster that is 6 ft. long x 40 in. wide.  
Also, there will be a 6 ft. long x 30 in. wide container for recyclables.  Both of 
those will be on wheels and the compactor will be stationary.  They plan a show 
window, rather than looking into the parking garage on the Peabody elevation.  
Chairman Boyle said the window strikes him as a piece of the façade that may 
not be maintained over the years.   
 
Mr. Nickita received confirmation as to why the building is set back 2 – 3 ft. off 
the property line.  Mr. Boggio explained there is currently only a 5 ft. sidewalk 
along Woodward Ave.  So, with the overhang of the cars they will effectively end 
up with a 5 ft. walk with the setback.  Also, they set the façade back to have 
some depth for the columns and some interest in the elevation.  In the final 
drawings the columns will set on the property line.  In response to another 
question, Mr. Boggio indicated the lease space is approximately 1,100 sq. ft.  It 
will serve as additional general office space for the bank, or it will be sub-leased 
to another tenant.   
 
With respect to exterior walks and ramps, Mr. Boggio said it has been his 
experience that in addition to the Zoning Ordinance, barrier free ADA Standards 
require 5 ft. clear.   
 
Mr. Dilgard asked the applicant how many people are expected in the health club 
during peak hours.  Mr. Harry Blackward answered they project 1,500 members.  
Most of the usage will occur before 9 a.m. and after 4 p.m.  The Peabody Parking 
Structure will be pretty much vacant during those hours.  At the worst-case 
scenario they expect 400 people a day.  Mr. Dilgard said that currently the 
Peabody Structure has a waiting list for permits of 128.  Mr. Blackward replied he 
has observed 150 – 200 available spaces in that structure at 10 a.m.  Right now 
there is capacity in that structure. 
 
Mr. Boggio explained the health club is located on the second floor because it is 
easier to get to as opposed to the third floor.  They will have to construct the floor 
in a way that will guarantee there will be no vibration for the bank space below.  
The second-floor health club takes 25 – 30 percent more HVAC equipment than 
a conventional office type of a situation.  The majority of their mechanical 
equipment such as air handlers will be contained in a mezzanine space between 
the garage floor and the second floor.  Only one or two cooling towers will be 
located on the roof.   
 
Chairman Boyle commented that he feels the proposal for this site is moving in 



the direction of what the Planning Board and the City are seeking.  He is pleased 
with the massing; they have accommodated the use of the bank; and the traffic 
considerations are being worked out.  Perhaps it would help to reconsider the 
traffic signage around Peabody and Brown Sts.  
 
He called for comments from members of the public at 10:28 p.m. 
 
Ms. Susan Peabody of Peabody’s Restaurant was glad that Mr. Dilgard raised 
the concerns about parking because she has great concerns about the parking.  
The competition for spaces is going to be fierce.  She requested that the time 
limitation on the meters along Woodward Ave. remain at one hour. 
 
Motion by Mr. Blaesing 
Seconded by Mr. Dilgard to approve the preliminary site plan for the 
Blackward/LaSalle Bank Building at 34901 and 34953 Woodward Ave. with 
the contingencies to be worked out with staff as follows: 

10. The applicant install a screenwall along the frontage line of the 
western elevation where the first floor building façade is not located 
on the frontage line, or obtain a variance from the BZA; 

11. The parking screenwall increase to 32 in. be noted on the plans at 
final site plan and design review; 

12. Specification sheets on all rooftop mechanical equipment and a roof 
plan be provided at final site plan and design review; 

13. An elevation drawing of the transformer screenwall and a material 
sample be provided at final site plan and design review; 

14. The applicant provide a detailed landscape plan identifying all 
proposed species to be planted at final site plan review; 

15. The applicant increase the width of the proposed loading spaces to 
12 ft. or obtain a variance from the BZA; 

16. The applicant provide a photometric plan and specification sheets 
for all light fixtures at final site plan review; and 

17. The applicant provide information regarding the percentage of 
glazing on each elevation and provide a section drawing that 
demonstrates that the finished floor to finished ceiling height of the 
interior space is at least 10 ft. in height on the first level. 

 
Mr. Blaesing was very impressed with all of the work that has gone on since the 
applicants were previously before the Planning Board.  A number of the 
circulation and pedestrian concerns that he had have been eliminated.  This 
building as proposed is a big step forward from what the board previously saw. 
 
Mr. Potts hoped this project is a catalyst for other development moving north 
along Woodward Ave.  Mr. Nickita was encouraged by the change of access 
from the east to the west side for the drive-through, and the capacity of the drive-
through.  He was also encouraged by the potential of this project affecting the 
Ring Road.  The Ring Road clearly is a significant problem in the Downtown.  



Additional development will impede cars from speeding through town and 
violating walkability.   
 
Ms. Lazar commended the applicant on a wonderful job. 
 
Motion carried, 6-0. 
 
ROLLCALL VOTE 
Yeas: Blaesing, Dilgard, Boyle, Lazar, Nickita, Potts 
Nays: None 
Absent:  Haberman 
 
Mr. Charles Sauer Sower expressed appreciation to the Planning Board and 
applicants for their great input.  Mr. Blackward thanked the Planning Board for 
making him do the right thing.  He would have been very unhappy with a one-
story building, had it gone forward. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
BIRMINGHAM PLANNING BOARD PROCEEDINGS 

REGULAR MEETING OF WEDNESDAY, APRIL 25, 2007 
ACTION ITEMS 

 
 

04-86-07 
 
FINAL SITE PLAN REVIEW 
34901-34953 Woodward Ave. 
Construction of a three-story, mixed-use building 
 
Ms. Ecker advised that the subject site currently contains 2 vacant one-story 
commercial buildings and is a total of .52 acres in size.  It is located on the 
northeast corner of Peabody and Brown Streets.  The site is zoned B-4 in the 
Underlay and D-4 in the Overlay District.  The applicant has elected to develop 
under the Overlay standards.  At this time, the applicant is proposing to demolish 
the existing buildings and surface parking lot to construct a three-story bank 
drive-through facility.  The proposed development will consist of one building 
containing 84,420 sq. ft. of office space, with a drive-through bank facility on the 
first floor, a health club on the second floor, and general office on the third floor.   
 
On February 28, 2007, the applicant indicated his desire to abandon the 
amended site plan submitted to the Planning Board on December 13, 2006, and 
came forward with a new application for preliminary site plan review of a three-
story, mixed-use building on both 34901 and 34953 Woodward Ave.  As the 
proposed building now exceeds 20,000 sq. ft. in area, the applicant was required 
to prepare a CIS for the review and approval of the Planning Board.  The 
applicant was granted approval of the CIS and the Preliminary Site Plan with 
several conditions. 
 
Since preliminary site plan review, the applicant has resolved all of the traffic 
concerns and has revised the plans by removing the first-floor parking, thus 
eliminating the requirement for a screenwall.  The applicant has also provided an 
elevation drawing of the screening for the transformer, provided a roof plan and 
specification sheets on the proposed mechanical equipment, provided a 
landscape and photometric plan with specification sheets on the proposed light 
fixtures, and has provided the required glazing calculations for each façade 
facing a street.  However, the applicant has not increased the width of the 
loading spaces to the required 12 ft. width, and the proposed transformer 
screening/street wall will require a variance from the Board of Zoning Appeals 
(“BZA”) as it is not a solid wall, but an ornamental wrought iron gate. 
 
The applicant meets the majority of the bulk, height, area, and placement 
requirements for the D-4 Overlay District zoning.  However, the applicant will 



be required to install a screenwall along the frontage line of the western 
elevation where the first-floor building façade is not located on the frontage 
line, or obtain a variance from the BZA. 
 
The current plans show a width of 10 ft. for the loading spaces.  The applicant 
has advised that this width will be increased to 12 ft. to meet the required 
standard.  The applicant will be required to provide a revised drawing 
showing the correct loading space dimensions, or seek a variance from the 
BZA. 
 
The proposed building does not meet all of the architectural standards set out in 
Article 3 of the Zoning Ordinance, as only 69 percent glazing is proposed on the 
first floor of the south elevation, and a minimum of 70 percent is required.  The 
applicant has advised that they will adjust the elevation to meet the glazing 
requirement.  If they are unable to do so, a variance will be required from 
the BZA. 
 
The applicant will be required to obtain sign approval from the Design 
Review Board for all proposed signage, as this is not within the jurisdiction 
of the Planning Board. 
 
Ms. Ecker explained that significant changes have been made to the building 
since the applicant was last before this board.  They have provided a ramp down 
below the building and are now proposing one level of underground parking with 
47 parking spaces.  Access will be provided with a garage door opener system 
that will be given to the office tenants that lease the spaces.  The applicant has 
expressed concerns about the parking situation in this area on numerous 
occasions.     
 
Currently, Harry Blackward, LLC is the owner of 34901 Woodward Ave. and 
Harry Blackward and D’Anne Kleinsmith are the owners of 34953 Woodward 
Ave.  At this time the applicant has provided a letter indicating an agreement 
between all owners to develop the site jointly and form a partnership, joint 
venture, etc. at a later date.  The document is in the process of being recorded. 
 
The applicant has supplied a list of LEED certified materials and processes the 
applicant proposes to use. 
 
Mr. Nickita asked about the City streetscape standard.  Ms. Ecker said Mr. 
O’Meara is putting together a memo outlining the standard and will provide it to 
board members.  According to the Engineering Dept., this plan meets their 
standard streetscape design.  Mr. Nickita indicated his desire to get the standard 
nailed down.  With respect to the transformer, DTE wants clear access from the 
street. 
 
Acting Chairman Blaesing spoke about the cobra head light that staff has 



recommended to be removed on Peabody St. at Brown.  He doesn’t know if it is 
appropriate to put the burden on the applicant rather than requesting DTE to 
remove it. 
 
With respect to several aspects of the traffic study, Ms. Ecker proposed that it 
should be left to the traffic experts to resolve.  The city traffic consultant has 
stated he is comfortable seeing the updated analysis and believes he will be able 
to accept the traffic study if they provide additional analysis to reflect the current 
condition and are willing to provide signage for a right turn only in and out of the 
bank drive through off Peabody.   
 
Mr. Dilgard questioned what type of assurance the City will get from DTE that the 
desired type of lighting will be installed around the LaSalle Bank site.  DTE now 
realizes that the City wants the opaque external lenses, cream-colored bulbs 
internally, and whatever diffuser is appropriate.  It would be nice to get a 
definitive letter from DTE outlining what they will provide, which is exactly what 
they installed at the Burton-Katzman site.  Mr. Dembiec thought DTE has stuck 
by their standards and they continue to recommend the ones that they had.  He 
doesn’t know if the City has necessarily resolved the options. 
 
Mr. O’Meara expressed his understanding that on the Burton-Katzman Building 
and any others that are coming in the future they are getting the opaque lens.  
He doesn’t believe there is a diffuser inside.  He will provide an answer as to the 
type of bulb to be used. 
 
Mr. Michael Boggio, the project architect, affirmed the width of the loading 
spaces will be increased to 12 ft. along the entire area.  They will provide flower 
pots, hanging baskets and benches in the right-of-way as proposed by staff.  If 
City streetscape standards are changed during construction, they would be most 
happy to comply with the new streetscape standards.  They will work with the 
City to get the cobra head fixture removed.  With regard to the mandated 
percentage of glazing on the south elevation, they can get to the 70 percent 
requirement.  They have shown additional electric outlets built into the façade of 
the building to accommodate holiday lighting. 
 
With respect to the switch and transformer, DTE will allow them to paint the 
equipment in a color to match the brick. They proposed some metal gates which 
will allow access to the equipment and screen it to an extent.  They have 
changed the drive from 14 ft. wide to 22 ft. wide to access the lower level 
parking.  King-size brick will be used that will be in scale with the size of the 
building. 
 
Mr. Nickita thought the gates are less than ideal.  He described how the 
transformer could be accessed off the internal opening in the building.  Mr. 
Boggio agreed that would be possible.  Mr. Nickita believes a better solution than 
the gates would be to use translucent glass to screen the equipment. 



 
Mr. Dilgard thought the lighting is excessive.  Mr. Boggio explained the lighting is 
the brightest at the two corners.  They wanted to call attention to those two areas 
at night.  However, they could go to a lesser wattage fixture and cut the foot 
candle level down to 12 or 15.  That will maintain pretty much the same effect but 
it just won’t be quite as bright.  As far as the spotlights, Mr. Dilgard thought that 
22 - 70 watt metal halides would be a lot of light.  Mr. Boggio explained they 
wash the façade of the two terminated vistas.  They will take a look at the 
intensity again and cut it down if they think it is too bright.  Mr. Nickita thought the 
design intent of illuminating the corners in the evening is appropriate.  The 
concern is just the level of lighting.  Maybe the applicant can identify the levels of 
lighting used on the Palladium, McCann Erickson, Birmingham Place and a 
couple of other buildings that are illuminated at night, and find an appropriate 
level that is consistent. 
 
Acting Chairman Blaesing asked for audience participation at 9:20 p.m. 
 
Mr. Tom Haury and his wife, Jill, tenants in the building next door, said they own 
the Great Frame-Up on Peabody St.  Their customers will now have to cross the 
street between two sets of oncoming traffic, from Peabody’s as well as the bank 
drive-through.  Another issue they have is the gas meter located on the south 
side of their building at the front.  That meter is going to be directly adjacent to 
the drive-through.  Additionally, Mr. Haury noted the Peabody St. Garage is 
currently under renovation.  Also, Mr. Fuller will be building a parking facility on 
his vacant lot on Peabody St.  Then, there is this project.  If the Planning Board 
okays three concurrent construction projects in one city block, no one will come 
down that street to go to their store.  If the Planning Board could work out these 
construction projects so they are not all going on at once, it would be a lot less of 
a burden on their business and on Peabody’s Restaurant as well. 
 
Ms. Haury described traffic back-ups along Peabody St.  Cars go out around and 
over the sidewalk.  With another drive-through people will just weave in and out 
of the traffic.  Ms. Haury noted that the speed limit is not posted on Peabody St.  
People know that and rip down that street.  Where are customers going to park if 
they cannot cross the street? 
 
Acting Chairman Blaesing did not think the board can control when projects start 
and stop. Ms. Ecker said she would pass along the concern about the speed limit 
to the Police Dept. 
 
Mr. Blackward indicated he hopes to start construction in August or September.  
Mr. O’Meara said the Peabody Parking Structure refurbishment will be completed 
in July.   
 
Chairman Blaesing noted that several traffic studies have been done and counts 
have been taken.  They now have enough traffic data to show it will not be a 



major concern in terms of this building.  The drive-through on Peabody will be in-
bound to the bank.  Cars won’t be coming out that way.  Ms. Haury was 
concerned with the number of accidents that have occurred along there within 
the last year.  This project will add to the traffic and cause still more accidents. 
 
Motion by Mr. Nickita 
Seconded by Mr. Williams to approve the Final Site Plan for 34901 and 
34953 Woodward Ave. as it meets the requirements established in Article 7, 
section 7.27 of the Zoning Ordinance, with the following conditions: 

8. The applicant increase the width of the loading spaces to the 
required 12 ft. width; 

9. Obtain a variance from the BZA for the ornamental wrought iron gate 
to be used as screening.  Alternative design per the discussion this 
evening can be submitted for administrative approval or brought 
back to the Planning Board; 

10. Provide proof of common ownership of the property; 
11. Successful resolution of all traffic issues with the City’s traffic 

consultant; 
12. Execute a streetscape agreement with the City, including the removal 

of the cobra fixture on the corner of Brown and Peabody Streets, 
provision of City standard flower pots, street lights, hanging basket 
systems, benches, and trash receptacles;  

13. Amend the south elevation to provide 70 percent glazing on the first 
floor or obtain a variance from the BZA; and 

14. Identify exterior lighting precedent or examples from other buildings 
in the Downtown and apply similar foot candle conditions to the 
southwest and southeast corners of the building for administrative 
approval. 

 
No one from the public wished to address the motion at 9:46 p.m. 
 
Motion carried, 5-0. 
 
ROLLCALL VOTE 
Yeas: Nickita, Williams, Blazing Dilgard, Lazar 
Nays: None 
Absent:  Boyle, Haberman 



BIRMINGHAM PLANNING BOARD PROCEEDINGS 
REGULAR MEETING OF WEDNESDAY, SEPTEMBER 26, 2007 

 
09-206-07 

 
REVISED FINAL SITE PLAN REVIEW  
34901-34953 Woodward Ave. 
LaSalle Bank Building  
Request to add one additional story to previously approved three-story 
mixed-use building 
 
Mr. Baka advised the subject site was formerly the site of two vacant one-story 
commercial buildings and is .52 acres in size.  It is located on the northeast 
corner of Peabody and Brown Street.  At this time the applicant has demolished 
the buildings and surface parking lot to construct a four-story building. The 
proposed development will consist of one building containing 105,457 sq. ft. of 
office space, a drive-through bank facility, a restaurant, and a recreational club.  
The applicant is also proposing one level of underground parking. 
 
At the February 28, 2007 Planning Board meeting, the applicant was granted 
approval for the Community Impact Study and the preliminary site plan review 
with conditions. 
 
Since the building exceeds the maximum eave height of 58 ft., the applicant 
will be required to meet the eave requirements or obtain a variance from 
the BZA.  The applicant obtained a variance from the BZA on July 10, 2007 
to allow the use of a wrought iron gate screening material along the 
frontage line of the western elevation where the first floor building façade 
is not located on the frontage line.  A variance was also granted to allow 
the applicant to use the metal gate as screening for mechanical equipment.   
 
Design Review for outdoor café 
 
The applicant is proposing seven square patio tables with four seats each and 
two tables with two seats at each.  The total outdoor seating capacity will be 32.  
The proposed outdoor dining area will maintain a 5 ft. minimum width of 
unobstructed pedestrian access in the public right-of-way.  The outdoor dining 
area is not immediately adjacent to any single-family zoned property. 
 
The applicant will be required to obtain sign approval from the Design 
Review Board (“DRB”) for all proposed signage as this is not within the 
jurisdiction of the Planning Board. 
 
Mr. Haberman inquired whether there is a precedent for the planned closing of 
one lane on Brown St. for the purpose of outdoor dining.  Ms. Ecker said it has 
been discussed with the Engineering Dept. and the traffic engineer and they 



don’t have a problem with it.  They will require additional pavement markings, & 
the two east-bound lanes will remain along with one west-bound lane. 
 
Mr. Michael Boggio, the architect, discussed the changes since their last site plan 
approval.  They have gotten DTE to allow them to place the transformer inside 
the building.  Now all that is being screened with the wrought iron gate is existing 
equipment that cannot be moved.  The loss of one lane of traffic allows them to 
widen the sidewalk to a more appropriate dimension for a four-story building.  
They have redone the lighting and cut the foot candle level around the building in 
half.  The number of parking spaces in the basement has been increased to 50.  
They feel this taller, more impressive building will fit better into the downtown 
area and that it is a much improved project from the three-story building that was 
previously approved. 
 
Mr. Dilgard noted a variance of 12 ft. in height and another floor of office would 
put an extra 70 parking spaces on the system and he didn’t buy it.  Mr. Boggio 
indicated the Peabody Parking Structure usage is down from what it was.  They 
are confident that the amount of parking for the building including the 50 spaces 
within the building will be adequate. 
 
Mr. Blaesing commented the applicants have come back with something that 
looks great but doesn’t fit the zoning.  They are too high and they are not 
residential.  If this board starts to approve buildings under the Overlay that are all 
office and four-story with no residential, it has violated the Overlay Zoning.  Then 
the board has no basis to deal with the next applicant who comes along with a 
building and wants all office and no residential in the Overlay.  He felt the 
applicants are putting the board on the spot to approve something that might 
work well but doesn’t fit the Zoning Code and puts a burden on the parking. 
 
Mr. Boggio observed that in terms of usage and parking if this building had a fifth 
story of residential it could have the two floors of office, and it would have more 
of an impact on the parking but it would meet the Zoning Ordinance.  They 
figured doing the fourth floor justified the expense of the streetscape.   
 
Mr. Blaesing recalled all of the work this board did over the years trying to 
develop ordinances that would encourage residential in downtown Birmingham.  
Now, six or eight years later, people still want more office but they don’t want to 
provide the residential.  Mr. Boggio said they thought by putting in another 
20,000 sq. ft. of office it puts another 70 people on the streets of Birmingham 
every day, feeding the Birmingham businesses. 
 
Chairman Boyle opened up discussion to members of the public at 10:17. 
 
Ms. Kathleen Schwartz, 582 Henrietta, said as a taxpayer she wonders if the 
applicant is either going to lease or purchase the traffic lane.  It seems to her that 
lane is needed.  Ms. Ecker noted that whenever outdoor dining is proposed in the 



public right-of-way they are required to enter into a license agreement with the 
City and they do pay rent for the use of that right-of-way space.   
 
Mr. Bill Duffy, 653 Pierce, agreed that taking out one lane would create a 
bottleneck.   
 
Ms. Ann Honhart, 197 E. Frank St., hoped if the board considers this as a 
possibility it would first send it to the Advisory Parking Committee (“APC”).   
 
Ms. Susan Peabody from Peabody’s Restaurant echoed the sentiments of Mr. 
Dilgard and Ms. Honhart.  If a lane is getting closed for outdoor seating for 
potentially a bistro, maybe the lane should be closed for parking and something 
designed into the building that provides open air seating.   
 
Ms. Dorothy Conrad said she too is concerned regarding the parking.   
 
Mr. Harry Blackward, 841 Covington Rd., the developer, noted when this board 
approved the three-story building there were 13 parking spaces on the first floor 
and no parking below grade.  He has added 50 spaces below grade at a cost of 
almost $2 million.  The health club patrons will use the parking structure mostly at 
night.  On another note, Bank of America will be taking over LaSalle Bank.  They 
are thinking about taking more space in this building. 
 
Mr. Nickita commented that an individual who works for Mr. Ted Fuller has 
observed there has been no issue with parking in the Peabody Parking Structure, 
even with their  people using it during construction.  Therefore, he feels this 
situation can be accommodated. 
 
Motion by Mr. Nickita 
Seconded by Mr. Williams to approve the revised Final Site Plan at 34901 
and 34953 Woodward Ave. as it meets the requirements established in 
Article 7, section 7.27 of the Zoning Ordinance, with the following 
conditions: 

1) The applicant agree to provide an acceptable surface treatment at 
all access points to distinguish them to pedestrians and 
motorists; 

2) Successful resolution of all traffic issues with the City’s traffic 
consultant; 

3) Comply with the D-4 eave requirements of 58 ft. or obtain a 
variance from the BZA; and 

4) Execute a streetscape agreement with the City, including the 
removal of a cobra fixture on the corner of Brown St. and 
Peabody, provision of City standard flower pots, street lights, 
hanging basket systems, benches, and trash receptacles; and 

5) Complete an administrative approval application for the 
outstanding outdoor dining requirements. 



 
Motion carried, 4-2. 
 
ROLLCALL VOTE 
Yeas: Nickita, Williams Boyle, Haberman 
Nays: Blaesing, Dilgard 
Absent:  Lazar 



 
BIRMINGHAM BOARD OF ZONING APPEALS PROCEEDINGS 

TUESDAY, OCTOBER 9, 2007 
 
 

10-76-07 
 
34901-34953 WOODWARD AVE. 
(Appeal 07-31) 
 
The owners of the property known as 34901-34953 Woodward Ave. request the 
following variances: 
 

A. A use variance to permit two stories of the proposed building to be 
used as office space, in lieu of the requirement in Chapter 126, Article 
03, section 3.04 (C) (9) of the Zoning Ordinance that allows two stories 
of office use only when the Planning Board permits a fifth story to be 
used as residential;  

 
B. A dimensional variance of 10 ft. 6 in. to allow an eave height of 69 ft. 6 

in. in lieu of the maximum allowed eave height of 58 ft. in Chapter 126, 
Article 03, section 3.04 (A) (3) (a) of the Zoning Ordinance. 

 
This property is zoned B-4 Business-Residential, and D-4 in the Overlay District. 
 
Ms. Robinson explained the existing site is currently vacant.  The applicant 
received revised final site plan approval from the Planning Board on September 
26 for a four-story building with underground parking to accommodate 50 cars.  
They are proposing to use the building as a bank with a drive-through facility and 
a restaurant on the ground level, along with office space and a health club on the 
upper floors.  The plan includes  changing how Brown St. operates by eliminating 
one west-bound lane in order to widen the sidewalk to accommodate a 
restaurant with a sidewalk café. 
 
Mr. Michael Boggio, Architect for the project, spoke for the petitioner, Mr. Harry 
Blackward.  He went through a review of how the project has come before this 
board again.  They felt there were some items in the building that could be 
improved that would provide additional benefits to the surrounding area, and 
allow the building to become larger.  The owner has decided to construct a 
basement with 50 parking spaces to provide additional parking for this building 
and take some of the load off of the Peabody Parking Structure. 
 
They feel there are some practical difficulties that justify not providing residential 
on the top floor.  Approximately half of the units would have a view of the 
Peabody Parking Structure.  Further, an excess amount of parking would be 
required for the residential uses, and along with that the market for housing is 



presently down.  The Planning Board approved the project as proposed. 
 
As part of their development they propose to do a number of streetscape 
improvements and amenities that are spoken to by the 2016 Plan, and which Mr. 
Boggio illustrated.  Another item they feel is important is that the additional floor 
of office will bring more people onto the street helping to support the retail 
businesses and restaurants within the downtown area. 
 
Mr. Boggio spoke to the height requirements for the building.  Because of their 
three street frontages, there is no alley.  Further, because the site slopes, their 
solution was to provide loading within the building at the highest point on the site.  
The Zoning Ordinance requires that a loading space be 14 ft. high.  Therefore, 
they automatically start out with 14 ft. of ceiling height.  That requires a street-to-
floor height of about 22 ft. on the Brown St. side, which is much higher than 
normal.  Secondly, additional height is needed for the health club on the second 
floor, so they have 18 ft. floor-to-floor.  The next two floors are proposed to have 
15 ft. height each to accommodate Class A office space.  When they couple the 
use in the building and the fact that the loading is at the high point of the site, the 
building eave is 69 ft. 6 in. at the lowest point of the grade.  They also have 
additional parapet walls and mechanical screens.  In summary, the practical 
difficulty with the height is due to the slope of the land, the height required for the 
loading, and the health club. 
 
Mr. Chuck Sower, Realtor, observed there has been a significant change in the 
economy.  At the same time there has been a major change in the demographics 
which was not anticipated by the 2016 Plan.  He raised the question of why 
residential in this market in this economy would be practical in that spot.  
Presently there are 250 homes and condominiums in this defined area available 
for sale.  With the use of office there is a greater net gain of people in town, 
which was one of Duany’s objectives.  Presently there is no new Class A office 
space available in town.  It is easy to conclude there is a massive supply of 
residential and a very low demand.  Conversely, there is an almost non-existent 
supply of Class A office space and a sizeable demand.  Therein is the logic that 
he would put forth as to why this building should be approved as they have 
requested. 
 
The discussion turned to parking.  Mr. Boggio noted the owner has done a 
number of daily counts in the Peabody Parking Structure because if parking is 
not available the project will not be successful.  The result of his counts is that 
the actual usage of the parking deck is down from what it has been.  Therefore, 
they are confident that there is enough parking in the area to justify this building.  
They are also confident that the 22 spaces that would be used for residential 
would be better used for the office tenants in the building.  It is their position that 
the property can still be used if the variance for the additional floor is not granted.  
He went on to describe how the parking load for the various uses in the building 
will be spread out over the day.  If they take the 22 parking spaces away from the 



office and develop the residential at the top, their ratio would be one parking 
space for 1,500 sq. ft., which is a strain on the Peabody Parking Structure. 
 
Mr. Jones said he understands how the height differential comes with the site 
itself.  But he had difficulty hearing from a zoning standpoint why a financial 
decision equates to a hardship, when in fact the health club they are proposing 
could be office space as an alternative.  Mr. Boggio explained the 2016 Plan 
highlights this site for destination uses. 
 
Additionally the health club takes some of the parking load off of the Peabody 
Parking Structure.  The maximum parking load for a health club is before 9 a.m. 
and after 5 p.m.  They believe this is an excellent mix to provide a large, intense 
building, but minimize the load on parking. 
 
Mr. Lyon pointed out that if everybody in the City has the same problem with the 
general economic conditions, then this particular property is not unique.  So he 
was back to why the fifth floor of residential could not be added, other than an 
economic condition that is unique to this property.  Mr. Boggio replied they feel 
the parking situation is unique to this site, and the addition of the parking 
component that the residential would cause a hardship for this development. 
 
Mr. Conlin said he does not see how much parking usage there is on a daily 
basis.  Why wouldn’t the developer use the objective data from the City, as 
opposed to going over and counting cars?  Ms. Ecker indicated that detailed 
parking records are available for that structure. 
 
Mr. Lewand said it is not entirely clear to him why all 14 ft. of the loading space 
must fall within the first story of the building as opposed to having a two-story 
section in that loading area and thus reducing the mass of the building. 
Additionally they could step the floor level down on the second floor to conform to 
the topography so that it isn’t exacerbated by the time it reaches the south.  Mr. 
Boggio answered that would require eliminating 4 to 5 thousand sq. ft. of second 
floor space.  They would have to take a look at whether that would be feasible.  
Mr. Lewand said it does speak to the self-created issue. 
 
Chairman Lillie asked for audience comment at 10 p.m. 
 
Mr. Bill Duffy, 653 Pierce, felt that taking off one lane of Brown St. would cause 
traffic to back-up. 
 
Mr. Jones indicated he struggles to find a hardship. 
 
Motion by Mr. Jones 
Seconded by Mr. Betanzos as it relates to Appeal 07-31, 34901-34953 
Woodward Ave. to the (A) portion as to the use variance, he would move to 
deny because he is not convinced there was sufficient hardship as 



discussed for the uniqueness of this land.  In that such use variance 
effectively is contrary to the existing Ordinance, he does not feel a 
hardship has been met. 
 
The chairman indicated his intention to support the motion.  In this case, based 
on the information presented, it is clear the property can be used for the 
purposes permitted.  The problem is not unique to the circumstances peculiar to 
the property, but rather the general conditions of the neighborhood, and the 
problem is self-created.  If the board were to grant the use variance, it would be 
basically taking the Overlay Ordinance and throwing it out the window. 
 
Mr. Lyon said the fact the property can be used as permitted almost enjoins him 
from allowing the variance to go through. 
 
Mr. Conlin did not think the appellant has met the criteria for a variance in front of 
this board for use. 
 
Motion carried, 6-0. 
 
ROLLCALL VOTE 
Yeas: Jones, Betanzos, Conlin, Lewand, Lillie, Lyon 
Nays: None 
Absent:  Hughes, Judd, Koseck 
 
The board took a short recess at 10:07 p.m. 



Planning Board Minutes 
December 12, 2007 

 
REVISED FINAL SITE PLAN AND DESIGN REVIEW 
34901-34953 Woodward Ave. 
LaSalle Bank Building 
Request to add one additional story to previously approved four-story, 
mixed-use building 
 
Ms. Robinson advised the subject site was formerly the site of two vacant one-
story commercial buildings and is .52 acres in size.  It is located on the northeast 
corner of Peabody and Brown Street in the B-4 Business Residential Zone, and 
is zoned D-4 in the Downtown Overlay District.  The applicant has elected to 
develop the site under the Overlay District regulations.   
 
At this time the applicant is proposing to demolish the existing buildings and 
surface parking lot to construct a five-story building. The proposed development 
will consist of one building containing 105,457 sq. ft. of office space, a drive-
through bank facility, a residential unit, and a recreational club.  The applicant is 
also proposing one level of underground parking. 
 
At the February 28, 2007 Planning Board meeting, the applicant was granted 
approval for the Community Impact Study and the preliminary site plan review 
with conditions. 
 
The applicant returned to the Planning Board on September 26, 2007 proposing 
a four-story building, the first story to be utilized as a bank and a restaurant, the 
second story as a health facility, and the top two stories as office space.  The 
Downtown Overlay District D-4 regulations only allow two stories of office space 
if there is a fifth story of residential in the building.  The applicant appeared 
before the Board of Zoning Appeals (“BZA”) on October 9, 2007 in an effort to 
obtain a variance to allow two stories of office use, at which time they were 
denied the variance.  The applicant is now proposing a five-story building with a 
residential component on the fifth floor.  A restaurant with an outdoor patio is 
proposed along Brown St.  All other uses are proposed to remain the same. The 
height of the building has been brought down to meet the height requirements in 
the D-4 Overlay District.  
 
Ms. Robinson read an e-mail into the record voicing opposition to the proposed 
five-story building. 
 
Mr. Michael Boggio, the architect, said they feel that a larger building is justified 
on this corner to be in keeping with the 2016 Plan and the Zoning Ordinance.  
The residential unit will be a two-story for lease townhouse on top of the building 
that will have access at the fourth floor from an elevator that is common to the 
office use. In addition, they have re-designed the windows to add a more vertical 



look.  Completion of the upper floors justifies the additional cost that will be 
required to redevelop the north side of Brown St. with a wider walk area, outdoor 
café area, and more landscaping. They plan to start construction on the building 
by springtime. The large restaurant space was achieved by rearranging the 
lobby, but not taking away from the square footage allotted to the bank. The 47 
underground parking spaces will be used for tenants only.  A drive-through ATM 
is planned as well as a walk-up combination night drop and ATM along 
Woodward Ave.                   
 
Mr. Nickita commented he is encouraged that what the board had envisioned for 
the site has finally made it there.              
 
Motion by Mr. Williams 
Seconded by Ms. Lazar to approve the revised Final Site Plan for 34901-
34953 Woodward Ave., LaSalle Bank Building, as it meets the requirements 
established in Article 7, section 7.27 of the Zoning Ordinance, with the 
following conditions: 

4) Execute a streetscape agreement with the City, including the 
removal of the cobra fixture on the corner of Brown and Peabody, 
provision of City standard flower pots, street lights, hanging 
basket systems, benches, and trash receptacles;  

5) Complete an administrative approval form for the outstanding 
outdoor dining requirements; and 

6) Comply with City department requirements 
 
No one from the public wished to comment at 8:55 p.m. 
 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas: Williams, Lazar, Blaesing, Boyle, Haberman, Nickita, Whipple-Boyce 
Nays: None 
Absent:  None 
 
The board took a brief recess at 8:58 p.m. 



Planning Board Minutes 
December 10, 2008 

 
12-200-08 

 
FINAL SITE PLAN REVIEW 
34901-34953 Woodward Ave.  
LaSalle Bank Building 
Request for extension of final site plan approval for one year 
 
One piece of correspondence in opposition was received by the Planning 
Division. 
 
Mr. Michael A. Boggio, Architect for the project, asked for a one-year extension 
from December 12, 2007 when their plan was approved. 
 
Mr. Boggio explained that as the economy became continually worse, financing 
became impossible.  Bank of America is still committed to the site and hopes to 
occupy the building by 2010. 
 
Motion by Mr. Williams 
Seconded by Mr. Blaesing to grant a one-year extension of final site plan 
approval for 34901-34953 Woodward Ave., LaSalle Bank Building. 
 
Motion carried, 6-0. 
 
VOICE VOTE 
Yeas: Williams, Blaesing, Boyle, Haberman, Lazar, Whipple-Boyce 
Nays: None 
Absent:  Nickita 
 
 



Planning Board Minutes 
August 11, 2010 

 
08-143-10 

 
REVISED FINAL SITE PLAN REVIEW, CIS AND DESIGN REVIEW 
34901-34953 Woodward Ave. 
Revision to previously approved Final Site Plan for new construction of a 
five-story, mixed-use building with a bank drive-through 
 
Ms. Ecker discussed the history of the subject site which was formerly the site of 
two one story commercial buildings, and is a total of 0.52 acres in size. It is 
located on the northeast corner of Peabody and Brown St. The project has been 
before the board and various other City boards since 1999 in various iterations.  
At this time, the property has a new owner who purchased the property from a 
bank after it went into foreclosure. A previous applicant had demolished the 
existing buildings and surface parking lot, and received approval to construct a 
five-story building in 2007. The new owner proposes to maintain the footprint of 
the previously approved building, and to add additional floor space to the upper 
level to accommodate ten residential units, as opposed to the one that was 
previously approved split between the 4th and 5th floors. The proposed 
development will now consist of one building containing 96,540 sq ft, including 
three floors of office space, a drive-through bank facility, and ten residential units. 
An additional 26,425 sq. ft. underground will provide on-site parking for 40 
vehicles. 
 
CIS 
The City’s traffic consultant has not signed off on the Traffic Study because the 
trip generation estimate used in the report cannot be accepted due to conflicting 
information associated with the square footage for the usage within the building.  
The applicant has come with corrected numbers this evening and they will be 
plugged into the model to make sure the trip forecast and trip generation are 
acceptable.  Once the traffic consultant sees the accurate numbers they can 
accept the study. 
 
Final Site Plan 
The applicant has an issue with regard to the Overlay in that they are proposing 
an extra floor of office use.  They are asking for three floors of office and they are 
only allowed to have two.  Therefore, a variance from the Board of Zoning 
Appeals (“BZA”) will be needed for the extra floor of office. 
 
The maximum building height permitted in the D-4 Zoning District is 80 ft.  The 
building itself complies with the 80 ft. but the chimney pots extend above that.  
The applicant likes the chimney pots and therefore they are contemplating 
going to the BZA for a variance to keep the chimney pots. 
 



The eave height is 4 in. higher than what is allowed, which is 58 ft.  So, the 
applicant will either need to get a variance from the BZA for eave height or 
lower it. 
 
The applicant will be required to obtain sign approval from the Design 
Review Board (“DRB”) for all proposed signage. 
 
Mr. Williams pointed out that three floors of office is inconsistent with what the 
Planning Board required for the Greenleaf Building where they have two vacant 
floors of residential.  Ms. Ecker said the D-4 Overlay ordinance mandates that 
the fifth floor must be residential.  That entitles the developer to another floor of 
office which results in two floors of office, but not three floors of office.  The 
ordinance does not say that the fourth floor has to be residential; however, it 
cannot be office.  Mr. Williams replied he is not in favor of any proposal which 
doesn’t comply with the ordinance unless he knows first that the BZA is going to 
grant a variance for three floors of office.  He would like the Planning Board to 
consider the D-4 classification and change it to two or three office floors.  In 
these times requiring two floors of residential does not make sense. 
 
Mr. DeWeese was also concerned with proceeding without a variance from the 
BZA because the Planning Board is under a mandate to follow its rules and 
regulations.  Secondly, the entry to the drive-through is only 12 ft. and 14 ft. is 
required.  That needs to be addressed.  Third, he has not heard where the 
building materials and supplies will be kept to minimize the negative impact on 
the surrounding neighbors. 
 
Ms. Lazar was concerned that loading and unloading might take place on 
Peabody if the drive-through doors are not open.  That would create a really 
congested spot.   
 
Mr. Tom Phillips from Hobbson and Black Architects said there has been no 
change to the drive-through from what was previously approved.  Trash will be 
wheeled out to the street.  Loading would take place during off hours and raising 
and lowering the door will be part of the building’s operation process.  They will 
accommodate the 14 ft. clearance for the loading dock.  They expect to have an 
ATM off of Woodward Ave. for walk-up traffic.  Parking on the lower level will 
accommodate 40 cars and the trip generation on those is very small.  The impact 
on the traffic in general is not considered to be noteworthy by the consultants on 
either side.  The plan has been reduced to a 5,000 sq. ft. bank and a 3,000 sq. ft. 
financial office.  That has a significant effect on the trip generation in the Traffic 
Study and the new numbers will square up the trip generation totals.   
 
Mr. Phillips advised that the guardrails on the balconies are metal.  The 
landscape plan is identical.  Subdued light fixtures with acrylic white lenses are 
proposed to keep the building’s façade from being dark under the canopy.  
Concealed low level lighting is planned for under the canopy.  A small punched in 



drop-off on Brown for the valet is being considered.  Screening on the roof and 
eave elevations will be brought into compliance.  They like the look of the 
chimney pots and plan to go to the BZA and ask for a variance for them.  The 
doors on the drive-through will be transparent and aesthetically pleasant. 
 
Mr. Clein requested that the applicant contact the Woodward Ave. Action 
Association to coordinate their streetscape amenity plan for the corner.  He fears 
the façade of the building will be destroyed by the retention of seven parking 
spaces along Woodward Ave.  Mr. DeWeese noted they are right across from a 
parking structure that offers two hours of free parking.  Ms. Ecker advised that 
changes to the curb line along Peabody for the valet would have to go through 
review and approval by the Planning Board. 
 
Mr. Harvey Weiss of Weiss Properties, the building owner, spoke about the 
building use and financing.  They are currently negotiating with various lending 
institutions.  He is fairly certain there will be a bank with a drive-through as shown 
on the plans this evening.  Further they are engaging in discussion with 
numerous restaurants.  The main level will be a few retailers as well as a 
restaurant.  With regard to the second through fourth floors they have engaged a 
marketing firm and are trying to secure one or two large tenants.  They are in the 
process of completing a commitment letter with their lenders. 
 
Ms. Whipple-Boyce suggested that the applicant consider increasing the amount 
of residential units on the fifth floor by decreasing the size and cost of each unit 
in exchange for the extra floor of office below.  In response to Ms. Whipple-
Boyce, Mr. Weiss explained they have been exploring the potential of more, less 
expensive residential units for the fifth floor, but the two floor residential 
component of this building scares them very much in these times.  Therefore 
they would prefer to seek a variance for three floors of office as opposed to just 
two.  Mr. Weiss went on to say it would be a severe hardship to remove the 
convenient parking spaces in front of their building. 
 
Chairman Boyle opened discussion to members of the public at 8:32 p.m. 
 
Mr. Tom Harvey with the Great Frame Up at 215 Peabody noted there is a 
permanent easement for the gas meter on the southwest corner of their building.  
That needs to be accommodated in the plans and the fence around it replaced.  
He observed that people do not like to cross Peabody from the parking structure.  
Construction of the building will certainly impact their business and they almost 
went under when the Greenleaf Building was built.  
 
Ms. Susan Peabody from Peabody’s Restaurant encouraged the Planning Board 
to take a close look at not putting the valet along Peabody.  The street has 
become a loading dock for everybody.  There are trucks on it all the time.   
 
Ms. Patti Owens from the Greenleaf Trust Building asked if they have considered 



possibly putting the valet at night and loading early in the day on Woodward Ave. 
as opposed to Peabody.   
 
Ms. Ecker read a letter into the record that opposed the proposed plan that 
includes a drive-through bank.  A drive-through would be detrimental to both 
traffic flow and pedestrian use and is no longer appropriate for new construction 
in Birmingham. 
 
Mr. Williams likes the building.  However, the issues of valet, loading and the 
issue that the Frame Shop has raised about access to their business during 
construction are all legitimate concerns.  He feels the Planning Board needs to 
begin a process to change the ordinance because three floors of office in this 
case is appropriate and will be appropriate as long as the housing market 
remains depressed.  Additionally, if the space is not marketable, that shows a 
hardship.  He will not vote in favor of this proposal tonight, but if the BZA finds a 
hardship and determines that the fourth floor can be dedicated to office, he may 
decide differently as long as the other concerns are resolved.  He reminded 
everyone that what these applicants are asking the Planning Board to do is 
exactly what they did not do in the context of the Greenleaf Building. 
 
Mr. DeWeese reiterated that this board needs to follow the Code and ordinances 
and it has to be consistent – no exceptions.  The variance request relates to the 
very core of whether this building will be economically viable or not.  He cannot in 
good conscience go against the board’s responsibilities tonight and approve the 
plans. 
 
Mr. Koseck advised that the BZA looks for guidance from this board.  He would 
make the case for this building.  The fact that it looks over a parking structure is a 
practical difficulty.  At Woodward Place it was harder to sell the condominiums on 
the east side that overlook Woodward Ave.   
 
Ms. Lazar voiced her continuing concerns about deliveries and whether a truck 
can turn into the drive-through with the obstruction of the garbage.  Loading and 
unloading on Peabody may cause a very significant traffic issue unless there are 
signs specifying no loading or unloading off that street.  Further, the truck route 
and staging of equipment must be considered.   
 
Motion by Mr. Williams 
Seconded by Mr. DeWeese that the Planning Board postpone a decision on 
this application until September 22 pending a hearing at the BZA regarding 
the use on the fourth floor.  If successful, this proposal would come back 
with the following items noted on a revised site plan: 
 No loading or unloading on Peabody; 
 The hours of operation of the drive-through; 
 Valet parking shown on the plans; where it is going to be and how it 

is going to work; 



 Whether there will be an ATM on Woodward Ave.; and 
 Revise the square footage of uses and run it through the trip 

generation model and provide to Birmingham’s traffic consultant. 
 
Mr. Phillips announced they are not affecting anything to do with loading or the 
drive-through, or the geometry; all that has already been approved. 
 
There were no final comments from members of the public at 9:13 p.m. 
 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas:  Williams, DeWeese, Boyle, Clein, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
Absent:  None 



BOARD OF ZONING APPEALS MINUTES 
OCTOBER 12, 2010 

 
10-44-10 

 
34901-34953 WOODWARD AVE. 
Weiss Properties 
(Appeal 10-13) 
 
The owners of the property known as 34901-34953 Woodward Ave. request 
variances to construct a new building: 
 

A. A dimensional variance for one additional floor of office for the 
proposed new building located on the vacant lot located at 34901-
34953 Woodward Ave.  Office use is limited to two floors for a five-
story building in the DB 2016 Overlay Zone District as required by 
Article 03, section 3.04 C 9 (b) of the Zoning Ordinance. 

 
B. A dimensional variance for 5 ft. 6 in. of additional height to exceed the 

maximum overall height of 80 ft. as allowed in B-4/D-4 Zones per 
Article 03, section 3.04 A 3 (c) of the Zoning Ordinance. 

 
This property is zoned B-4 Business/Residential and D-4 in the DB 2016 
Regulating Plan.  The applicant is required to develop the property using the D-4, 
DB 2016 Overlay Zone provisions. 
 
Mr. Baka explained that variance (B) allows for chimney pots to be located on the 
roof of the building.  The plan originally received Final Site Plan approval from 
the Planning Board in 2008.  The project went into receivership and a new owner 
purchased the property along with the rights to the site plan.   
 
The applicant appeared before the Planning Board in August and the Planning 
Board decided they should be heard for their variances before granting Final Site 
Plan approval.  The Planning Board voiced support for the scale and massing of 
the building because this is an area where a significant building should be 
located.   
 
Mr. Thom Phillips, Vice-President, Hobbs + Black Architects, spoke on behalf of 
the petitioner, Weiss Samona Land Development.  He explained the site is on the 
perimeter of the business district along Woodward Ave.  He addressed the issue 
of the height (variance B).  The loading zone is located inside the building and 
that 14 ft. height requirement establishes the second floor and compresses the 
second through fifth floors.  This was approved under the original site plan.  They 
are asking for an additional 4 ft. for the chimney pots because the rest of the 
building pushes up against the 80 ft. maximum overall height, figuring they want 
to get at least 9 ft. ceilings in floors two through five. 



 
With respect to variance A, the additional floor of office, Mr. Phillips indicated 
there is a market hardship.  The broker community feels that three floors of office 
will offer the opportunity for this project to succeed; whereas a single floor of non-
office commercial has a low chance of succeeding on the second floor, given the 
current state of the market and the location of the site.  There is no primary 
exposure to the site except for Woodward Ave.  Another option is a second floor 
of residential and there is compelling evidence that will not be successful. 
 
Their submission demonstrates the practical difficulties caused by the unique 
features of the property: its location within the city, size and shape and 
relationship with adjoining structures including the parking structure.  This results 
in their being unable to utilize the property for permitted purposes.  Enforcing the 
Zoning Ordinance would result in unnecessary hardship. 
 
In response to questions from the chairman, Mr. Phillips explained that the extra 
4 ft. of height is needed because the 14 ft. high loading zone is located on the 
high part of the site.  The 80 ft. measurements are taken from average grade. 
 
The chairman commented on the argument for uniqueness of the site.  Anyone 
who is trying to use the D-4 Zoning has the same problems.  They would like to 
have three floors office rather than the two that are allowed by the Ordinance.   
 
Mr. Phillips commented that the D-4 Ordinance requires pedestrian uses, 
regardless of the fact this is really not a pedestrian site, with a parking garage on 
one side, zero lot line and across the street an evening restaurant and a car 
wash.   
 
In response to Mr. Conlin, Mr. Phillips explained that a chimney pot (variance B) 
is purely a decorative feature and not a functional part of the building.  Mr. Conlin 
explained that economic hardship (variance A) is not something the BZA deals 
with.  Granting a third floor of office would in his mind basically be spot zoning 
and it is outside the purview of this board.  Mr. Phillips answered it is a unique 
practical difficulty when there is a high level of certainty that the zoning is 
inconsistent with making the project successful.   
 
Mr. Baka established that if the City Commission wanted to change this 
Ordinance it might take years, even in an expedited fashion. 
 
Mr. Jones could not understand where the requested variances fit into the criteria 
set forth for the BZA that says the property must be effectively unique.  Any other 
building within this zoning shares the same economic practical difficulty and 
would be more viable in this economy if it had more commercial space and less 
residential.   
 
Mr. Lyon explained his calculations from the drawing indicate the petitioner 



needs 2 ft. 10 in. for the chimney pots and not the full 4 ft.  Mr. Phillips said they 
would not object to 2 ft. 10 in.  Mr. Lyon suggested an interior courtyard on the 
residential floors would allow more light.  Mr. Phillips responded this is a small 
site and adding a light well would reduce the usable floor area of their building. 
 
Mr. Judd noted that financing for this project really isn’t one of the board’s issues.  
Mr. Phillips replied he brought that up as an example, but not as a central point to 
the argument.  He reiterated that a second floor of residential is a challenge on 
this site based on its location and its associated views, along with potential noise 
from the parking deck.  A non-office commercial floor would not work well for 
basically the same reasons. That is where the practical difficulty comes into play.   
 
No one in the audience wished to speak to this appeal at 9:13 p.m. 
 
Motion by Mr. Miller 
Seconded by Mr. Conlin concerning Appeal 10-13, 34901-34953 Woodward 
Ave., Weiss Properties, to approve variance A.  He believes that this site 
with Woodward Ave. on one side, a parking deck directly across the street 
on the other side, and zero lot line on the third side, makes it a very unique 
site.  Also the shape; it is a very condensed square shape which does not 
condone itself to developing residential.  With residential use for every 
bedroom, there must be a certain size window for emergency escape, plus 
the living room.  This site does not allow the amount of perimeter that one 
would like to develop residential.   
 
So, Mr. Miller believes that this problem was not self created; it is unique to 
this site and unique to the circumstances of this site.  He believes that it 
would do substantial justice to the sense of the planning of the area that a 
building of this massing and of this use fits in with the overall intent of 
planning and he believes that to try to conform to the letter of the zoning 
would be unnecessarily burdensome in this case.  The motion is tied to the 
plans submitted. 
 
Chairman Lillie indicated his intention to oppose the motion even though he is 
sympathetic to the plan.  Another floor of commercial could be put in, rather than 
residential.  He doesn’t think there is anything really unique to this property in the 
sense that everybody in the D-4 District faces a similar problem.  This board is 
not in the business of legislating; that is a problem that has to be solved by the 
Planning Board and the City Commission. 
 
Mr. Jones also could not support the motion, although he would love to do so.  
Supporting the motion would put the BZA in the business of spot zoning. This is a 
legislative issue.  The zoning exists and has gone through a very extensive 
process by the City of Birmingham to have this type of zoning ordinance. 
 
Mr. Lyon said he shares similar thoughts and cannot support the motion.  What 



he sees is basically spot zoning.  There are some difficulties with this site; 
however there are potentially more creative things that could be done with the 
extra floor that would allow the project to go forward.  Maybe now is the time for 
the Planning Board to expedite an ordinance change if in fact the economy 
cannot support it.  Further, an extra floor of office would increase the parking load 
in that quadrant significantly over residential. 
 
Mr. Conlin said he seconded the motion in order to get it on the table.  He is 
sympathetic to the developer and the building on the site but he is uncomfortable 
going with it. 
 
Motion failed, 1-6. 
 
VOICE VOTE  
Yeas: Miller 
Nays: Conlin, Hughes, Jones, Judd, Lillie, Lyon 
Absent:  Lewand 
 
Motion by Mr. Conlin 
Seconded by Mr.  Judd with respect to Appeal 10-13, 34901-34953 
Woodward Ave., Weiss Properties, to deny variance B, the 4 ft. additional 
height as requested, per the plans. 
 
Motion carried, 7-0. 
 
VOICE VOTE  
Yeas: Conlin, Judd, Jones, Hughes, Lillie, Lyon, Miller 
Nays: None 
Absent:  Lewand 



Planning Board Minutes 
December 8, 2010 

 
REVISED FINAL SITE PLAN REVIEW 
34901-34953 Woodward Ave. 
Balmoral Building 
Request for approval for revisions to previously approved five-story mixed-
use building 
 
Ms. Ecker offered background.  The subject parcel, 34901 & 34953 Woodward, 
was formerly the site of two vacant one-story commercial buildings, and is a total 
of 0.52 acres in size. It is located on the northeast corner of Peabody and Brown 
St. The previous property owner appeared before City boards since August 1999 
with various design plans to develop a building on the site. 
 
At this time, the parcel has a new owner who purchased the property from a bank 
after it went into foreclosure. The previous applicant had demolished the existing 
buildings and surface parking lot, and received approval to construct a five-story 
building. The new owner proposes to maintain the footprint of the previously 
approved building with four full floors plus a portion of the fifth floor to 
accommodate a two-story residential unit. The proposed development will now 
consist of one building containing one floor of retail such as banking and 
restaurant; two floors of office space, one floor of commercial, and one 
residential unit. An additional 26,425 sq. ft. underground will provide on-site 
parking for 40 vehicles. 
 
The current owner of the property acquired the land in 2009, and pulled a 
foundation permit prior to December 12, 2009, thus protecting his rights under 
the site plan approved by the Planning Board in 2007. 
 
On August 11, 2010, the new owner appeared before the Planning Board for 
revised final site plan approval to construct a larger five-story building than was 
previously approved. After much discussion, the Planning Board postponed a 
decision on the matter pending the outcome of a hearing at the Board of Zoning 
Appeals (“BZA”) on the mix of uses within the building. 
  
On October 12, 2010, the applicant appeared before the BZA regarding the use 
of the fourth floor for office, and the additional height to allow the chimney pots. 
The Board of Zoning Appeals did not grant either of the requested variances.  
 
As a result, the applicant has revised the plan again back to the previously 
approved 4.5 story building that is below 80 ft. in height. Pursuant to the Planning 
Board’s direction on August 11, 2010, the applicant has indicated that an ATM is 
proposed for the Woodward Ave. elevation, and it is marked accordingly on the 
plans. No valet parking accommodation is shown on the latest plans, thus it is 
safe to assume that none is requested. The previous traffic study showing 15 



units of residential and three floors of office is still being used, because it is an 
absolute worst case scenario.  There are now 14 less residential units, two floors 
of office, and one floor of commercial rather than three floors of office.  
Therefore, there will now be fewer cars coming and going from the site. 
 
Overall the building is basically the same as the one approved by the Planning 
Board in 2007, but it has been upgraded in terms of design and materials. 
 
Any designs for signs for tenants in the building will have to go before the 
Design Review Board for approval. 
 
Ms. Ecker read into the record the definition of “Commercial Use” from the 
Ordinance. 
 
Mr. Thom Phillips, Vice-President, Hobbs & Black Architects, announced that 
they have no issues with any if the Planning Division’s recommendations.  Their 
proposed use for the fourth floor is office, which is consistent with the Ordinance.  
There is no right-of-way for the gas meter.  It appears that the meter is located on 
this applicant’s parcel but this can be worked out with the adjacent neighbor.  Off-
hour deliveries will be made through the drive-through before the bank opens at 
9 a.m.  A transparent rolling grill will be used at the entrance.  The applicant is 
currently negotiating with several banks for the space. 
 
Their feeling remains that the angled parking along Woodward Ave. is vital to the 
required retail tenant on the first floor.  The fixtures on the roof at less than 17 ft. 
in height will not be higher than the screening.  They show a total of eight street 
trees.   
 
Mr. Harvey Weiss, Weiss Properties, 32820 Woodward Ave., the applicant, 
indicated their financing is not 100 percent in place.  They must first define the 
scope of the project.   
 
There were no questions or comments from the public at 8:20 p.m. 
 
Motion by Mr. DeWeese 
Seconded by Mr. Koseck to approve the Revised Final Site Plan for 34901-
34953 Woodward Ave. as it meets the requirements established in Article 7, 
section 7.27 of the Zoning Ordinance, with the following conditions: 

13) No valet parking is permitted to serve this site; 
14) Applicant provide drive-through hours before implementing subject 

to the approval of the Planning Division; 
15) Planning Board approves the use of the wall mounted fixtures which 

are not cut-off fixtures; 
16) Applicant execute a streetscape agreement with the City, including 

the removal of the cobra fixture on the corner of Brown and 



Peabody, provision of City standard flower pots, street lights, 
hanging basket systems, benches, and trash receptacles; 

17) Applicant add one more tree on Brown that is not shown on the 
plans; 

18) Administrative approval of an amended photometric plan; 
19) Parking changes along Woodward Ave. are permitted but not 

required, subject to administrative approval. 
 
Amended by Mr. Clein 
And accepted: 

20) Applicant provide 14 ft. clear height for the loading area; 
21) Applicant add one stop sign at the location of Brown and Peabody 

along with sidewalks and ramps; and 
22) Applicant ensure ADA compliance with barrier-free ramps at 

Woodward Ave. and Brown. 
 
There were no further comments from the public at 8:25 p.m. 
 
Motion carried, 5-0. 
 
ROLLCALL VOTE 
Yeas:  DeWeese, Koseck, Clein, Lazar, Whipple-Boyce 
Nays:  None 
Absent:  Boyle, Williams 
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Clinton Baller <cmballer@avidpays.com> Wed, Aug 23, 2017 at 11:35 AM
To: Jana Ecker <Jecker@bhamgov.org>

 
Regarding the Peabody site, as a resident of Birmingham keenly interested in urban planning and our downtown in
particular, please accept the following observations/ideas:
 
* The adjacent building owners must have known that the Peabody site would eventually be developed. Isn't there
some formal, written acknowledgement of this, given that one or both must have had to encroach temporarily on the
Peabody property to build their buildings? I am surprised that they would deny the Peabody developer the same rights
they have enjoyed. So while I sympathize with the fact that their views might be obstructed, such circumstances are an
unhappy fact of life in an urban setting. I have stayed in many a hotel in many a city where the view out the window was
the building next door. The view was certainly obstructed, and light diminished, but there was no affect on air.
 
* I propose a modest solution that might satisfy all parties. As the city has already zoned for 7- to 9-story buildings in
the Triangle District across the street, and as a taller building on the Peabody site would, in the opinion of some,
increase the visual interest of the line of buildings that we are discussing (I think you call that "massing"), and as the
city has a parking problem, how about this: Either through the zoning process, a SLUP or the BZA, the Peabody
developer is granted permission to go 7-9 stories, provided that adequate setbacks are respected, those setbacks are
devoted to public space, and that some of the additional building space is devoted to public parking. Presumably, the
developer would be left with tan equitable amount of leasable space, all three developers would enjoy access to light
and views, and the public would gain a better skyline, some "public" passageways between the buildings and, most
important, some much-needed parking.

 Clinton Baller
388 Greenwood



Beier Howlett 
ATTORNEYS AND COUNSELORS 

Ms. Jana Ecker, Planning Director 
City of Birmingham 
151 Martin Street, P.O. Box 3001 
Birmingham, MI 48012-3001 

August 23, 2017 

TIMOTHY J. CURRIER 

tcurricr@bhlaw.us.com 

Telephone (248) 645-9400 

Fax (248) 645-9344 

Re: 34965 WoodwardAve. -Request/or Preliminary Site Plan Approval 

Dear Ms. Ecker: 

You have forwarded to me Mr. Alan M. Greene's letter of August 22, 2017 for review. In 
Mr. Greene's letter, on behalf of his client, he objects to "the proposed preliminary site plan" which 
he contends 1) "violates the requirements of Section 7.27 of the zoning ordinance, 2) is inconsistent 
with the City's Downtown Birmingham 2016 Master Plan; and, 3) cannot be constructed as 
proposed without material change to the existing Balmoral Agreement Trust Buildings without 
trespassing under those properties." 

The purpose of this general review is to advise us as to whether there are any legal 
impediments for the Planning Board to consider the request for preliminary site plan approval as 
submitted. By way of background, I have also reviewed the 2016 Plan, and this particular lot was 
part of an integrated mixed use development which was to encompass the whole block. As 
proposed, it is consistent with the Master Plan. 

The zero lot line construction, as proposed, is also consistent with the zoning ordinance for 
this area, and has been used in many parts of downtown Birmingham. By way of interest, the 
owners of the Balmoral Building and Catalyst Building were required to install fire rated glass 
windows facing the former Peabody's lot in anticipation of the potential zero lot line construction. 
This they did when those buildings were constructed. It is also interesting to note that they have 
used zero lot line provision in the construction of their buildings. 

This letter also raised that the parking was insufficient for the building proposed. The 
zoning ordinance requires that they provide onsite parking for the residential component of the 
project. The residential component would require 15 onsite parking spaces. A review of the 
proposed site plan, there is approximately 90 parking spaces on site, which far exceed the required 
minimum. In addition, this building is located within the parking assessment district which 
satisfies the parking requirement. Where these cars would be parked in the City would be subject 
to further discussion with the administration. 

A Professional Corporation Established in 1903 3001 W. Big Beaver Road, Suite 200, Troy, Ml 4808-' 
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Beier Howlett 
Ms. Jana Ecker 
August 23, 2017 
Page 2 

The question as to trespass during construction was also ra ised. The means and method of 
construction have not yet been determined, but as such it is not a component reviewed by the 
Planning Board. 

Although, I had a brief ti me to review this material, I bel ieve there is no legal impediment 
for the Planning Board to consider the proposed prel iminary site plan as submitted. 

If you have any questions, please do not hes itate to contact me. 

Very tru ly yours, 

TJC/jc 
cc: Mr. Joseph A. Valentine, City Manager 

City of Birmingham 
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Ms. Jana Ecker 
Planning Director 
City of Birmingham 
151 Martin Street 
Birmingham, MI 48009-3368 

Dykema Gossett PLLC 
39577 Woodward Avenue 
Suite 300 
Bloomfield Hills, Ml 48304 

WWW.DYKEMA.COM 

Tel: (248) 203-0700 
Fax: (248) 203-0763 

Alan M. Greene 
Direct Dial: (248) 203-0757 
Direct Fax: (855) 236-1206 
Email: AGreene@dykema.com 

Via Hand Delivery 

Re: 34965 Woodward Ave. (Former Peabody's Restaurant)-Request for Preliminary Site 
Plan Approval 

Dear Ms. Ecker: 

I represent Woodward Brown Associates, the developer and owner of the Balmoral Building, 
and Catalyst Development Company, the developer and owner of the Greenleaf Trust Building. 
Both Woodward Brown and Catalyst strongly object to the proposed new building at 34965 
Woodward (the "Project") as currently proposed and respectfully ask that the Planning Board 
deny the applicant's request for preliminary site plan approval. As explained further below and 
in separate letters submitted by design professionals, the proposed preliminary site plan (1) 
violates the requirements of Section 7.27 of the Zoning Ordinance, (2) is inconsistent with the 
City's Downtown Birmingham 2016 Master Plan (the "Master Plan"), and (3) cannot be 
constructed as proposed without material damage to the existing Balmoral and Greenleaf Trust 
Buildings and without trespassing onto those properties, which the owners will never permit. 

A. Background 

The Planning Board is familiar with the properties at issue. The Balmoral Building was 
completed in 2015 and is located to the south of the Project. The Building was constructed as a 
stand-alone building and was intended to be a major landmark along the Woodward Avenue (or 
Hunter Road) corridor. All four facades were designed to enhance the aesthetics of the corridor 
and maintain and promote the economic vitality of the City. The Building includes significant 
architectural details to provide interest and prominence to the location of the Building at one of 
the key entry points to downtown Birmingham. The northern fa9ade (which abuts the proposed 
new Project) is constructed with cast stone and has 50 windows, with decorative iron balustrades. 
(See north elevation, Attachment 1.) Indeed, even the mechanical penthouse on the north 
elevation contains decorative windows. The fa9ade is not planar in that it has insets for the 
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windows and other architectural features to create a distinctive and attractive viewpoint for 
southbound traffic on Woodward, as desired and requested by the City in the planning and 
design process. The Building is 100% occupied with tenants primarily focused on financial 
services, including Morgan Stanley, The Private Bank and PNC Bank. Indeed, PNC Bank has 
signage on the north fa9ade of the Building as approved by the City. 

The Greenleaf Trust Building located at the comer of Maple and Woodward was completed in 
2010. This Building was also constructed as a stand-alone structure with significant architectural 
design features and windows on all 4 facades. (See south elevation fa9ade, Attachment 2.) As 
the Planning Department stated in its May 22, 2008 recommendation for site plan approval, "The 
proposed development implements the recommendations contained in the 2016 Plan as the 
applicant is proposing a mixed use building with the physical qualities necessary to enhance the 
architecture of existing buildings downtown, to create a focal point for the entrance to 
downtown, and is built to all property lines to continue the pedestrian -oriented character of 
downtown to the west of the site." (Attachment 3, at page 2.) The design of the Greenleaf Trust 
Building was carefully scrutinized by the Planning Board because it was considered a critical 
gateway into downtown Birmingham. On the other hand, the current record reveals minimal 
scrutiny of the current proposal. 

Like the Balmoral, the south fa9ade of the Greenleaf Trust Building, which abuts the proposed 
new Project contains architecturally significant features, has a variety of setbacks and is not 
planar, includes 25 windows, and comprised of Mankato stone. Greenleaf Trust has both 
residential occupants with windows facing south and the following business tenants with space 
on the south side of the building: Ogletree Deakins Law Firm and Finnea Group. 1 

Both buildings, with the encouragement and approval of the City, established the character of the 
corridor. They were designed to present high quality architectural facades facing the Peabody's 
property that would not only enhance the value of the Peabody's property but provide an 
attractive and valuable adjacent facades ifthe Peabody's property was ever to be redeveloped. 

Unlike the Balmoral and Greenleaf Trust buildings (and every other significant building on the 
west side of Woodward adjacent to downtown (such as 555 and Birmingham Place), the 
proposed Project has windows on only two sides of the building. The north and south elevations 
of the Project are proposed as 5 story block masonry facades with no architectural character 
whatsoever. They will block and render useless the south elevation windows and architectural 

1 Catalyst entered into an agreement with the former owners of the Peabody property which covers certain aspects of 
the relationship of the Greenleaf Trust Building to a potential future re-development of the Peabody's property. But 
that agreement did not waive the obligation of the applicant here to comply with the requirements of the Zoning 
Ordinance with respect to appropriate design and other standards as described in part C below or Catalyst's right to 
object to same. 
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details of Greenleaf Trust and the north elevation of the Balmoral Building. The proposed 
Project will block light and air to existing tenant spaces and render it nearly impossible for any 
building to make proper repairs, clean windows and otherwise maintain the facades. The Project 
replaces an existing land use that had adequate parking for the business located on the site, with 
one for which no adequate parking is available (See Part C below.) And the Project eliminates 
all existing pedestrian access from Woodward (Hunter) to Peabody. For the reasons described 
below, the site plan should be denied. 

B. The Project Is Not Consistent With The Master Plan 

The Master Plan does not and never did envision a single large block of new, attached high rise 
buildings running continuously from Maple to Brown along Woodward. Indeed, when the 
Greenleaf Trust Building was approved, the Master Plan envisioned that the Peabody's site 
would one day be acquired by the City for a new parking garage. "Appendix G-9 also 
recommends the use of the entire Peabody's restaurant site and the Great Frame Up for use as a 
parking deck." (Attachment 3 at p. 3.) Moreover, when the Balmoral and Greenleaf Trust 
Buildings were being evaluated, the developers and City had to consider the existing conditions, 
which included an adjacent restaurant operation that could have remained forever. Thus, both 
projects spent a great deal of money on the facades adjacent to the restaurant, which enhanced 
the aesthetics views of the owners of the Peabody property and the value of that property. Now, 
according to the City standards discussed below, the re-developers of the Project need to 
consider the existing conditions of the adjacent buildings in connection with their proposed 
development. The character of the corridor has now been established as high quality and 
architecturally significant stand-alone buildings. 

C. There Is No Parking Available To Accommodate The Project 

It is ironic that the Master Plan adopted in 1996 envisioned the need for additional parking in this 
corridor, because rather than provide for such parking, the Planning Department's analysis of the 
parking situation for the proposed Project makes it clear that there is no parking capacity 
available for the Project: 

"The traffic study acknowledges that the City's parking system is 
operating near capacity, and does not presently have the capacity 
to accommodate the additional demand that this building will 
create. On page 22 of the report, the writer states that "it is 
reasonable" to assume that the manager of the parking system will 
explore the possibility of adding an additional floor on the top of 
the Peabody St. Structure. 
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Further, the writer indicates that "the study assumes that 
possibility to be both viable and successfully completed ... " The 
Board is cautioned that the parking structure was not designed 
with the intention that it could be expanded in the upward 
direction to create additional capacity, and that this assumption 
should not be figured into the study. Further, while the parking 
system is ready and able to operate rooftop valet assist programs 
to add capacity during peak hours in its other four structures, no 
such plan is in place at the Peabody St. Structure. 

The rooftop valet system requires one to two additional staff on 
days it operates, and allows the system to fit 50 to 75 additional 
cars on the roof level by parking them closer together than what 
can be done when self-parked. Due to the limited land area at this 
site, and the present configuration of the roof, there is insufficient 
space available in this structure to make such a program feasible. 
The study should not proceed with the assumption that an 
additional level can or will..." 

(See Planning Department Report dated August 7, 2017) No solutions have been proposed by 
the applicant or the City. The prospect that the City will approve a massive redevelopment 
project utilizing every square inch of the property knowing that the there is absolutely no parking 
available to serve the future business tenants of the Project is somewhat mind-boggling, 
particularly to the extent that it would harm the business operations of other existing businesses 
and tenants in this corridor. At the very least, the subject merits consideration and scrutiny in 
connection with any consideration of approving a site plan containing a proposed building 
constructed to the very maximum limit of height and square footage that one might squeeze onto 
this redevelopment property. 

D. The Project Does Not Comply With Article 7 of the Zoning Ordinance 

The City's Zoning Ordinance contains much flexibility for development in the downtown area. 
But along with that flexibility, the Ordinance has important requirements that are being 
completely ignored here. Section 7.27 requires that: 

(2) The location, size and height of the building, walls and fences shall be such that there 
will be no interference with adequate light, air and access to adjacent land and structures. 

This provision is clearly violated by the current proposed design, which will significantly 
interfere with adequate light and air to existing facades of the adjacent buildings. This provision 
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relates to existing structures. This is not a greenfield site where the relationship to existing 
structures is irrelevant. Moreover, we ask the Planning Department to not lose sight of the fact 
that the interior designs of the Balmoral and Greenleaf Trust Buildings were based on the 
existence of the window areas and the light from those windows. While the Zoning may permit 
zero lot line setbacks, those setbacks (which set the maximum amount of development that may 
be permitted) are not appropriate in all cases and do not trump the standards to be met in the 
Ordinance. Most zero lot line buildings are designed and constructed on both sides to be 
connected from the start and there are no gaps or issues involving light and air or ongoing 
maintenance. This part of the Woodward corridor is very different from the core downtown 
shopping district along Maple and Old Woodward that contains historic zero lot line buildings 
constructed as zero lot line structures. 

(3) The location, size and height of the building, walls and fences shall be such that they 
will not hinder the reasonable development of adjoining property nor diminish the value 
thereof. 

This provision is also plainly violated. The covering up and essential destruction of the fas;ades 
of 25% of each building, blocking light and air from extensive windows, clearly diminishes the 
value of both the Greenleaf Trust and Balmoral Buildings. While we have not had an 
opportunity to complete appraisals at this time, informal discussions with competent appraisers 
have verified the logic of this observation. Again, this is ironic because the construction of the 
Balmoral and Greenleaf Trust Buildings, particularly in light of the buildings and uses that 
previously surrounded the old Peabody's restaurant greatly enhanced the value and marketability 
of the Peabody's parcel. The applicant should not now be permitted to implement a design that 
would materially devalue its neighbors' properties. 

(5) The proposed development will be compatible with other uses and buildings in the 
neighborhood and will not be contrary to the spirit and purpose of this chapter. 

This provision is also violated in that the Project is not compatible with other buildings in the 
neighborhood. While the Balmoral and Greenleaf Trust Buildings have facades on the north and 
south that include significant architectural details, windows and a variety of textures and masses, 
the north and south facades of the Project are five-story feature-less block, planar facades. There 
is nothing compatible about the design. 

E. The Project Cannot Be Constructed Without Damage To And Trespass Onto Adjacent 
Properties. 

The Planning Board should reasonably consider constructability of the Project in connection with 
site plan approval. If the Project cannot be constructed (or maintained for that matter) without 
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damaging the foundations, structure or other elements of the existing, neighboring buildings or 
without trespassing onto adjacent property, the site plan should be denied. As explained in the 
accompanying letters from the architect, there is no way that the proposed Project, with 2 levels 
of excavated underground parking, can be constructed without damage to and trespassing onto 
neighboring properties. Both the ownership of the Balmoral and Greenleaf Trust Buildings will 
not allow the applicant to trespass on their properties in any respect for the construction of the 
current design. Moreover, as noted before, the existing buildings were not designed or 
constructed as if there would be a single line of buildings attached by a common straight wall. 
Thus, no matter what the design, there are still setback variations for windows and other features 
and there will be gaps. We question how repairs to the walls, foundations or other features could 
ever be made or how windows can be cleaned, trash removed or water infiltration prevented 
under the design plans currently proposed by applicant. The current proposal is a recipe for 
significant ongoing future maintenance and repair issues. 

F. Conclusion 

We appreciate your consideration of our position in this matter. The owners of the Balmoral and 
Green Leaf Trust Buildings are not arguing that there should be no building on the former 
Peabody's restaurant site or that they are entitled to unlimited view sheds. We believe that a 
more creative and compatible design and location of the south and north elevations would be 
mutually beneficial to everyone. In fact, the loss of some building square footage by a more 
appropriate design could easily be made up by creating more valuable space. While it is 
certainly not our intent to design our neighbor's building, having no windows on two facades of 
such a large building is extremely limiting for future tenants and residents of the building. For 
these reasons, we respectfully request that the Planning Board either deny preliminary site plan 
approval or table it for further study and submission of a revised plan that addresses the 
Ordinance requirements discussed above. 

I am enclosing multiple copies of this letter and would appreciate it if you would deliver copies . 
to the members of the Planning Board. 

Sincerely, 

AiMAGr;: 
Alan~ene . 

Enclosures 
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Cc: Harvey Weiss 
Patti Owens 
Steve Samona 
Najib Samona 
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Preliminary Site Plan & CIS Review 
34977 Woodward - Catalyst Development 
May 28, 2008 

Date: May 22, 2008 

To: Planning Board Members 

From: 
Jana L. Ecker, Planning Director 

Re: 34977 Woodward - Catalyst Development 
Preliminary Site Plan & Community Impact Study Review 

Community Impact Study 

I. INTRODUCTION 

The subject site, 34977 Woodward, is currently the site of a vacant gas station 
and has a total land area of 0.315 acres. It is located on the southwest corner of 
Maple and Woodward Avenue. The applicant is proposing to increase the area 
of the site to 0.343 acres by squaring off the intersection of Maple and Peabody 
to improve the pedestrian crossing and to allow expansion of the corner of their 
building into the right-of-way. The applicant is proposing to demolish the existing 
building and surface parking lot to construct a mixed use development. The 
proposed development will consist of one large building containing a maximum of 
5 r.esidential units-aRd 45-,404-sq.ft.-Of office- /-retai~space. The applicant was 
required to prepare a Community Impact Study in accordance with Article 7, 
section 7 .27(E) of the Zoning Ordinance as they are proposing a new building 
containing more than 20,000 square feet of gross floor area. 

II. COMMUNITY IMPACT STUDY 

As stated above, the applicant was required to prepare a Community Impact 
Study given the size of the proposed development. The Zoning Ordinance 
recognizes that buildings of a certain size may affect community services, the 
environment, and neighboring properties. The CIS acts as a foundation for 
discussion between the Planning Board and the applicant, beyond the normal 
scope of information addressed in the preliminary site plan review application. 
The Planning Board "accepts" the CIS prior to taking action on a Preliminary Site 
Plan. 

A. Planning & Zoning Issues: 

The site is currently zoned B-4, Business-Residential, and is zoned 0-4 on 
the Regulating Plan of the Downtown Birmingham 2016 Plan ("2016 
Plan"). The proposed residential units, office space, restaurant and 
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parking facility are permitted principal and/or accessory uses in the 8-4 
and D-4 zone district in accordance with Article 2, section 2.37 of the 
Zoning Ordinance (B-4) and Article 3, section 3.04(C) (D-4}. 

Overlay District Compliance 

Article 3, section 3.01 of the Zoning Ordinance states that the purposes of 
the Overlay District are to: 

(a} Encourage and direct development within the boundaries of 
the Overlay Zoning District and implement the 2016 Plan; 

(b) Encourage a form of development that will achieve the 
physical qualities necessary to maintain and enhance the 
economic vitality of downtown Birmingham and to maintain 
the desired character of the City of Birmingham as stated in 
the 2016 Plan; 

(c) Encourage the renovation of buildings; ensure that new 
buildings are compatible with their context and the desired 
character of the city; ensure that all uses relate to the 
pedestrian; and, ensure that retail be safeguarded along 
specific street frontages; and 

(d) Ensure that new buildings are compatible with and enhance 
the historic districts which reflect the city's cultural, social, 
economic, political, and architectural heritage. 

The proposed development implements the recommendations contained 
in the 2016 Plan as the applicant is proposing a mixed use building with 
the physical qualities necessary to enhance the architecture of existing 
buildings downtown, to create a focal point for the entrance to downtown, 
and is built to all property lines to continue the pedestrian-oriented 
character of downtown to the west of the site. In addition, the applicant 
has provided a massing study of the surrounding area to illustrate the 
compatibility of the proposed structure with surrounding buildings, both 
existing and proposed. 

A flat roof is proposed, along with extensive use of Mankato stone and 
Indiana limestone, with metal panels, metal and glass canopies and 
bronze painted aluminum garage door panels. The proposed building 
design and materials are compatible with other buildings in the vicinity and 
the character of the Downtown Overlay District. Finally, the proposed 
development and uses relate to the pedestrian as the building is 
essentially proposed on the property lines and was designed with 
extensive human scale detailing on the first floor, including canopies, large 
storefront windows, pedestrian entrances from the front, pedestrian level 
building lighting, a dedicated first floor sign band, and street furniture to 
enhance the pedestrian experience. In addition, the frontage along Maple 
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is required to be used for retail use in accordance with the 2016 Plan, and 
the applicant is proposing a restaurant and theater use on the first floor of 
the proposed building. Both of these uses fall within the definition of retail 
contained in the Zoning Ordinance. 

Master Plan Compliance: 2016 Plan 

The CIS presented states that the goals and objectives of the City's 
master plan were to encourage additional residential downtown and 
require first floor retail uses. The proposed development adds two floors 
of residential units, and provides retail uses on the ground floor along both 
Maple and Woodward. 

In addition to these general goals and objectives, the Downtown 
Birmingham 2016 Master Plan ("2016 Plan") also contained specific 
recommendations for this area, named the "Maple Road Gateway". The 
2016 Plan states that the Maple Road entry to downtown is currently 
flanked by two gasoline stations, both of which still exist today, but are 
vacant. The Plan states that portions of both of these sites as a pair could 
form a significant gateway to downtown and should share a similar height, 
massing and, as much as possible, architectural syntax. Previously, a five 
story mixed use building was approved for the northwest corner of Maple 
and Woodward. This building was similar in height and massing to the 
proposed Catalyst development. It was also similar in terms of the design 
and materials, from the use of stone, to metal panels to screen the rooftop 
mechanical. However, the site plan for the northwest corner of Woodward 
and Maple has since expired. No new concepts have been proposed at 
this time. Accordingly, the Catalyst building will be the first one of the twin 
buildings to be constructed, and should be used as a model for the height, 
scale and design of the building that will ultimately be constructed on the 
northwest corner, in accordance with the recommendations of the 2016 
Plan. 

The 2016 Plan further recommended that the City attempt to secure and 
hold this site, and additional parcels to the south, to construct a substantial 
new parking deck. Appendix G-9 recommends a mixed use liner building 
on the northern half of this site and the eastern portion of this site, with 
approximately one third of the site (the SW portion) to be utilized for a 
parking deck. Appendix G-9 also recommends the use of the entire 
Peabody Restaurant site and the Great Frame Up for use as a parking 
deck. At this time, the City is not interested in constructing additional 
parking structures within the downtown, and neither of the two southern 
parcels are available for sale. 

Finally, Appendix G-11 provides a rendering of the conceptual build-out of 
the portion of Maple Road from Park Street to Woodward Avenue. The 
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rendering illustrates a substantial mass of building on the northern half of 
the subject site, to be matched in scale, mass and architecture to another 
twin building on the north side of Maple. As discussed above, the Catalyst 
building, if approved, will be the first of the two gateway buildings to be 
constructed, and any proposals for a building on the northwest corner of 
Maple and Woodward will be required to mirror the height, scale and 
design of this building. The illustrations contained in the 2016 Plan 
recommend five story buildings on both of the Maple gateway sites, which 
is the height proposed by Catalyst at this time. However, the rendering 
also shows sloped roofs on both twin buildings. Catalyst is proposing a 
flat roof building which is compatible with other buildings in the vicinity. 
Finally, the 2016 Plan recommends that any prpposed development at the 
Maple Road gateway should be carefully scrutinized at the time of 
development given its prominence as a gateway to the downtown core of 
Birmingham. The northeast corner of the site also provides a terminated 
vista, which requires distinct and prominent architectural features of 
enhanced character and visibility to provide a positive visual landmark. 

Soil and Contamination Issues 

The CIS states that there are no known sensitive soils on site and that a 
soil retention system will be required for site excavation due to the 
proposed limits of development. Site slopes are minimal and there is no 
potential for extraordinary soil erosion control measures for the 
development of this site . . 

The applicant has provided a Preliminary Geotechnical Evaluation, 
prepared by Soil and Materials Engineers, Inc, which identifies several 
minor concerns. Soil borings were taken on site in five locations on March 
17, and 18, 2008, at depths of 30' to 60' below grade. Soil borings 
generally showed surface pavement overlying sand and clay fill, 
overlaying natural clay. Foreign odors were noted at borings B1, B2 and 
85, providing evidence of contamination. Please see below for further 
details on environmental issues on the site. 

Overall, the report concludes that native soil at the site is stiff to hard 
natural clay, and will be suitable for grade-slab support, provide the sub­
grade is properly prepared during construction. However, the report 
states that significant asphalt, sand and clay fill exist on the site overlaying 
the clay below, and that existing fill is likely to be encountered at the base 
of the excavation in the vicinity of boring 84. This fill should be undercut 
to natural soils and backfilled with engineered fill. The report also states 
that provisions should be included for dealing with possible below grade 
obstructions from previous developments (utilities etc.) and other 
unknowns that may be discovered during construction. The Building 
Department will address any soil concerns in specific detail before issuing 
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a building permit. 

In addition, water was found at a level 6' to 23' below grade in borings 81, 
82 and 84. The report states that the groundwater appears to be perched 
within the fill and granular layers above the natural clay. The report finds 
that this water should be manageable with construction pumping and 
sumps, but special dewatering techniques may be required. The report 
states that summer construction is desirable, as this would be the best 
time for moisture conditioning of the soil that is required to achieve 
suitable moisture levels for compaction. 

Finally, the report states that a temporary earth retention system will likely 
be required to provide adequate lateral support for surrounding 
improvements and utilities and to maintain the sides of the excavation 
during construction, and that construction traffic would use designated 
haul roads and should not be allowed to randomly traffic the site as the 
clays on site are highly sensitive to disturbance from such traffic. 

The applicant has also provided a Phase 1 Environmental Site 
Assessment Report to identify contamination on the site, given its previous 
use as a gasoline service station. The report, prepared by Soil and 
Materials Engineers ("SME") and dated May 2, 2008, states that the 
property is listed as a Closed Leaking Underground Storage Tank 
("LUST') site, and the presence of regulated hazardous substances in soil 
and groundwater on the property was identified. The report states that the 
following recognized environmental conditions were found in connection 
with the site: 

• Known and potentially remaining contamination associated with the 
former use of the property as a gasoline/service station and auto 
repair shop; 

• Potential for three underground storage tanks with unknown 
contents on the property; and 

• Potential for migration of contamination from the north-adjoining 
and southwest-adjoining sites. 

The applicant intends to remove any underground storage tanks and 
contaminated soil, and clean the site to the required levels for the 
proposed development. They intend to apply to the Birmingham 
Brownfield Redevelopment Authority for reimbursement of funds that will 
be utilized for clean up of the site. 

The applicant has provided an estimate of 6,000 cubic yards of material to 
be excavated from the site. The CIS states that the proposed haul route 
from the site will be a right turn onto Maple Road and then a right or left 
turn onto Woodward. 
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C. Utilities, Noise and Air Issues: 

In accordance with the 2016 Plan, all utilities on the site should be buried 
to visually enhance the site. The applicant has indicated the source of 
all required private utilities to be provided to the site, but has not 
provided verification of all required utility easements. The CIS states 
that all utility easements will be co-ordinated with the City and the 
utility companies. This will be required prior to obtaining a building 
permit. 

As noted in the CIS, current ambient noise levels at the site fall within 
normally unacceptable ranges. using federal guidelines. The noise report 
prepared by Kolano and Saha Engineers, Inc. states that HUD has 
defined a DNL between 55 and 65 dB as the level of noise which "is 
normally acceptable", with the goal of achieving an interior noise level no 
more than a DNL 45dB in spaces considered to be "noise sensitive" such 
as bedrooms and living rooms. Noise readings at the site taken between 
April 2nd and 3rd, 2008 showed an average DNL of 67.8dB. However, 
given the expected acoustical isolation performance of the building shell, it 
is anticipated that the goal for interior noise levels recommended in the 
federal guidelines will be achieved. 

The applicant has also stated that the project site will comply with the 
City's commercial noise limits of 90 dBA (daytime) and 75 dBA (nighttime). 

The CIS states that the nearest air quality monitoring stations are in Oak 
Park and Pontiac. No air quality violations or permits were found at or 
near the site. The applicant has stated that the proposed development will 
not impact air quality in the area. 

D. Environmental Design and Historic Values: 

The applicant has indicated that no demonstrable destruction of natural 
features or landscaping will take place at the site, and that the proposed 
design will be sensitive to the character of the neighborhood. A massing 
study was provided to illustrate the height and mass of the proposed 
building relative to adjacent buildings. A complete design review, 
including streetscape elements, will be conducted as a part of the Final 
Site Plan review process. 

The site is not listed on the National Register of Historic Places, nor is it 
on the City's list of historic sites. Review by the SHPO and HOC is not 
required. 
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E. Refuse, Sewer and Water: 

· The CIS states that all refuse and recycled materials will be stored within 
the building on the ground level. Access to the trash area will be provided 
via a solid gate entry off of Peabody Street. The application states that a 
total of 3 large and 7 small trash receptacles will be enclosed in the trash 
room. One large and two small receptacles will be dedicated to recycling. 
Private trash collection will be provided. 

The CIS further states that there is adequate water service to the site and 
that the existing combined sewers on the site will be sufficient to service 
the development. 

F. Public Safety: 

The applicant has stated that the proposed development is bounded on 
three sides by public streets, and thus provides easy access for police, fire 
and emergency vehicles. The sole elevator designated for office use and 
both residential elevators will be designed to accommodate an emergency 
stretcher as required by law. The Police Department has not expressed 
any concerns with the proposed development, but will be required to 
review the proposed security system for the building, upon selection. 

The applicant has stated that the proposed building will comply with NFPA 
fire codes and will be fully sprinkled. The underground parking level will 
be served by a dry-pipe sprinkler system, and the remainder of the 
building will be served by a wet sprinkler system. 

G. Transportation Issues: 

The applicant has provided a traffic study prepared by Birchler Arroyo 
Associates Inc., dated April 2008. The traffic report concluded that the 
peak-hour traffic volumes on Woodward have declined a total of 16 -
17% in the AM peak hour and 10 -14% in the PM peak hours over the 
last several years, thus allowing ample capacity to accommodate new 
traffic. The report concludes that all five signalized intersections in the 
vicinity evaluated as a part of the study enjoy a peak hour level of service 
of B or better and that the new development will not affect these service 
levels. Finally, the traffic study concludes that the proposed mitigation of 
traffic impacts approved as part of the Blackward Development at 34901-
34953 Woodward to add an all-way stop control at Brown and Peabody 
and the marking of separate left and right turn lanes on the southbound 
Peabody approach will be sufficient to handle the increase in traffic due 
to this development. The City's traffic consultant, Wells and 
Associates, will provide a thorough review of the applicant's traffic 
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study prior to the Planning Board meeting on May 28, 2008. 

H. Parking Issues: 

The applicant has indicated that 10 parking spaces are proposed on site 
in the underground parking level. In addition, on-street parking is 
available on Woodward and Peabody, and public parking is available 
throughout the downtown. A thorough discussion of the parking 
requirements is contained in the attached site plan report. 

I. Natural Features: 

The petitioner has indicated that there will be no impact on natural 
features or bodies of water as a result of the proposed development. 

J. Departmental Reports 

1. Engineering Division - The Engineering Division provided the following 
comments: 

Regarding the proposed Maple Rd. sidewalk, we have the following 
concerns: 

1.a. The proposed sidewalk is only 8 feet wide, due to the limited right­
of-way in this area, combined with the need for a five lane road to 
manage traffic demand on this segment of Maple Rd. The tree 
grates proposed on the plan must actually be constructed 6 inches 
behind the existing curb to provide a section of concrete for the 
grate to anchor to. Since the grate is 4 ft. square, this would leave 
only 3.5 ft. for the City sidewalk between the tree grate and the 
building wall. The City sidewalk MUST be five feet wide, 
particularly in this busy corridor. If the applicant desires to have 
trees on this frontage, the building wall must be moved south 18 
inches to provide the minimum amount of space for the sidewalk to 
function. 

b. If the building is to be constructed as shown, the City will need to 
enter into a long-term lease with the building owner to allow use of 
the publicly owned land southeast of the Maple Rd./Peabody St. 
intersection. In our attempt to create a pedestrian-friendly 
environment, the City should avoid overly narrow City sidewalks, 
particularly where vehicle traffic levels are as high as they are here. 
The thirty foot long section just east of the Maple Rd. lobby door is 
proposed such that the excessively narrow sidewalk is being 
extended further to the west than necessary (i.e.: an 8 ft. wide 
would be provided for the public when in fact a larger section of 
public property exists for this purpose today). The Engineering 
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Dept. will advise that no less than ten foot sidewalks be provided 
along Maple Rd. for that portion where a lease to private use is 
being entertained. 

2. Construction of this project will be difficult given the shortage of 
space available in the adjacent rights-of-way for construction 
staging. The applicant should be aware that the City will not be in a 
position to allow any lane closures of Maple Rd. longer than for 
short time periods (less than a day) during the life of the project. 
Further, assuming the existing sidewalk will be closed during 
construction, there will be no space available to provide a sidewalk 
shed. Construction of this property cannot be conducted 
concurrently with a project on the north side of the block, as there 
would be no space left for pedestrian access. In addition, the 
applicant needs to be aware that the proposed reconstruction of the 
Maple Rd./Park St./Peabody St. traffic signal, which will incorporate 
a Maple Rd. pedestrian crossing, will be required to be 
implemented prior to closure of the Maple Rd. sidewalk, thereby 
providing a safe access for Maple Rd. south side pedestrians to 
Woodward Ave. The City will expect the modernization of this 
traffic signal to include a mast arm design matching others currently 
being installed in the downtown Birmingham area. 

3. The C.l.S. indicates that a zoning variance will be required to 
construct the building without a loading zone. In discussions with 
the owner, it is their proposal to park trucks on Peabody St. during 
low traffic periods of the day to accomplish daily loading needs. It 
is important to remember that Peabody St. will be converted into a 
three-lane road in the near future, meaning that the northbound 
traffic lane will be up against the curb, in direct conflict with where 
trucks would have to park as proposed. Creating an inherently 
dangerous situation on a new building when alternatives exist 
seems like poor planning. In a previous discussion with the owner, 
it was noted that a loading zone could be created by using the 
existing parking area in the Woodward Ave. right-of-way directly 
south of the site. Using this area would be significantly safer than 
what is proposed. Waiving this requirement is not in the best 
interest of the City or the public that will use Peabody St. well into 
the future. 

4. The current crosswalk for Woodward Ave. at this site's corner is 
extra close to the intersection due to the presence of an existing 
driveway approach. Once the driveway approach is removed, the 
crosswalk can be moved south, which would reduce the distance of 
the crossing, and improve safety for pedestrians by allowing turning 
traffic more reaction time before having to cross the crosswalk. It is 
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expected that this crosswalk relocation would be an appropriate 
part of the final sidewalk streetscape plan for this project. 

5. Being in the downtown area, the owner will be required to sign a 
Streetscape Agreement, agreeing to pay for all costs necessary to 
finish the E. Maple Rd. and Peabody St. frontages of the property 
with the City's standard streetscape consisting of exposed 
aggregate sidewalk, landscaping, etc. The sidewalk on the 
Woodward Ave. frontage shall have the small sawcut pattern to 
carry this design theme on this side of the building as well. The 
agreement must be signed prior to the issuance of a construction 
permit. 

The following permits will be required from the Engineering Division 
for this project: 

A. Sidewalk/Drive Approach Permit (for all pavement installed in the 
right-of-way). 

B. Right-of-Way Permit (for excavations in the right-of-way). 
C. Street Obstruction Permit (for partial obstructions of the City 

sidewalk or alley). 

In addition, a permit will be required from the Michigan Dept. of 
Transportation (MOOT) for any use and construction within the 
Woodward Ave. right-of-way. 

2. Department of Public Services - DPS had no concerns. 

3. Fire Department - The Fire Department has advised that the Fire 
Department Connection must be located on the address side of the 
building, and a fire hydrant placed within 100' of this connection, with 
the location of both to be approved by the Fire Marshal. 

4. Police Department - The Police Department has indicated that they are 
concerned about the traffic patterns at Maple and Peabody, and with 
the vehicular access to the underground parking level. The City's 
traffic consultant will provide a full traffic review by May 28, 2008. 

5. Building Division - The Building Department will provide their 
comments prior to the May 28th, 2008 Planning Board meeting. 
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K. Summary of CIS: 

The Planning Division finds that the applicant's CIS is complete, and 
recommends approval, with the following conditions: 

1. The applicant co-ordinate with the City and the utility companies to 
determine the location of any utility easements; and 

2. Approval of the traffic study by the City's traffic consultant, Wells 
and Associates. 

L. Suggested Action: 

1. To accept the Community Impact Study as provided by the applicant 
for the proposed development at 34977 Woodward with the following 
conditions: 

1. The applicant co-ordinate with the City and the utility companies to 
determine the location of any utility easements; and 

2. Approval of the traffic study by the City's traffic consultant, Wells 
and Associates. 

Or 

To decline the Community Impact Study as provided by the applicant for 
the proposed development at 34977 Woodward for the following reasons: 
a. 

b. 

c. 

Or 

To postpone action on the Community Impact Study as provided by the 
applicant for the proposed development at 349077 Woodward, allowing the 
applicant the opportunity to address the issues raised above. 
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Preliminary Site Plan Review 

Ill. Preliminary Site Plan Review 

Please see the attached Zoning Compliance Summary Sheet for detailed 
zoning compliance information. 

1.0 Introduction 

The subject site, 34977 Woodward, is currently the site of a vacant gas 
station and has a total land area of 0.315 acres. It is located on the 
southwest corner of Maple and Woodward Avenue. The applicant is 
proposing to increase the area of the site to 0.343 acres by squaring off 
the intersection of Maple and Peabody to improve the pedestrian crossing 
and to allow expansion of the corner of their building into the right-of-way. 
The applicant is proposing to demolish the existing building and surface 
parking lot to construct a mixed use development. The proposed 
development will consist of one large building containing a maximum of 5 
residential units and 45,404 sq.ft. of office I retail space. 

2.0 Land Use and Zoning 

2.1 Existing Land Use - The site currently consists of a vacant building 
and a surface parking lot. The site was previously utilized as a 
gasoline service center, and is now used for temporary parking for 
construction vehicles. The existing building is proposed to be 
demolished to allow construction of the new mixed use building. 

2.2 Zoning - The site is zoned 8-4, Business Residential, and is zoned D-
4 in the Downtown Overlay District. The applicant has elected to 
develop the site under the Overlay District regulations. The existing 
use and surrounding uses appear to conform to the permitted uses of 
the Zoning District. 

2.3 Summary of Adjacent Land Use and Zoning - The following chart 
summarizes existing land use and zoning adjacent to and/or in the 
vicinity of the subject site, including the proposed 2016 Regulating 
Plan zones. 
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North South 

Existing Vacant Restaurant & 
Land Use gasoline Surface 

service station Parkin 

Existing B-4 Business B-4 Business 
Zoning Residential Residential 
District 

Overlay 
Zoning D-4 D-4 
District 

East West 

Vacant Hotel Mixed Use-
and Retail & 

Commercial Commercial 

B-2, General B-4 Business 
Business Residential 

MU7-Mixed D-4 
Use 

A map of the area showing the subject property highlighted in red and showing 
the surrounding properties and the existing zoning is attached for your review. 

3.0 Use of Site 

In accordance with Article 3, section 3.04(c) of the Zoning Ordinance, the 
proposed retail, office and residential uses are permitted in the Downtown 
Overlay District. The applicant has elected to develop under the Downtown 
Overlay District regulations. 

4.0 Setback and Height Requirements 

The attached summary analysis provides the required and proposed bulk, area, 
and placement regulations for the proposed project. The applicant meets the 
bulk, height, area and placement requirements for the D-4 Overlay-District 
zoning. The applicant will be required to obtain variances from the Board of 
Zoning Appeals for the required loading spaces and associated screening. 

5.0 Screening and Landscaping 

5.1 Dumpster Screening - The applicant is proposing to store all trash 
within the proposed building. A private collection service will be 
utilized. 

5.2 Parking Lot Screening - The applicant is proposing 10 on-site parking 
spaces, to be located on an underground level. Thus, all parking is 
fully screened by the building itself. 
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5.3 Mechanical Equipment Screening - The applicant is proposing to 
house the mechanical equipment on the rooftop. Rooftop screening is 
required for all proposed rooftop mechanical units. Article 04, 4.49 
(C)(8) of the Zoning Ordinance requires that all rooftop mechanical 
equipment must be obscured by a screen wall constructed of materials 
compatible with the materials used on the building, that provides an 
effective permanent visual barrier that minimizes the visual impact of 
the equipment from other points of observation and that: 

(a) The screen walls must be less than 10 feet in height; and 
(b) The screen walls shall, to the best extent possible, not extend 

above the top edge of an imaginary plane extending upward no 
more than 45 degrees from the eave line. 

The applicant is proposing to screen all rooftop mechanical units with 
1 O' 9" high screen walls around all of the proposed rooftop mechanical 
equipment. The proposed screen walls will not extend past an 
imaginary 45 degree plane from the eave line, and they have been 
integrated into the design of the building to give the building a more 
substantial presence. The applicant has provided dimensions and 
specification sheets for all of the proposed rooftop mechanical 
equipment, with the exception of the residential condensing units 
(which are usually 3' in height) that demonstrates that all units will be 
fully screened by the screen wall. The applicant must provide 
details on the residential condensing units prior to Final Site Plan 
and Design Review. 

The location of electrical transformer(s) has not yet been determined. 
The applicant has provided an electrical room on the underground 
parking level which could house a transformer. The plans note that the 
applicant is negotiating with the owners of Peabody's to locate the 
transformer(s) on the Peabody property. If the transformer is proposed 
outside of the building, appropriate screening will be required. The 
applicant must provide details on the size, location and required 
screening for all transformers prior to Final Site Plan and Design 
Review. 

5.4 Landscaping - A detailed landscape plan has been provided. It shows 
an extensive use of container plantings and the addition of street trees 
along Maple, Woodward and Peabody. Planters are proposed on all 
sides of the building. Proposed perennials for the planters include 
Variegated Sweet Flag, Montgomery Astilbe, Happy Returns Daylilly, 
Fire and Ice and Halcyon Hosta and Northwind Switch Grass. In 
accordance with Article 4, section 4.20 LA-01, the only required 
landscaping is 1 street tree I 40' of street frontage. The applicant has 
320' of street frontage, and thus 8 street trees are required. Nine are 
proposed. Specifically, two "Princeton Sentry" Ginkgo street trees with 
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tree grates are proposed on Peabody, four "Princeton Sentry" Ginkgo 
trees are proposed on Maple with tree grates, and three "Skyline" 
Honey Locust trees are proposed on Woodward, to be surrounded by 
grass in the MOOT right-of-way. A permit from MOOT will be required 
for changes in the right-of-way along Woodward. 

6.0 Parking, Loading and Circulation 

6.1 Parking - The subject site is located within the Parking 
Assessment District and thus no parking is required for the retail or 
office uses. A maximum of five residential units are proposed, and 
thus 8 on-site parking spaces are required. The applicant is 
proposing 10 parking spaces in the underground parking level. 

6.2 Loading - In accordance with Article 4, section 4.21 of the Zoning 
Ordinance, 1 loading space is required for the restaurant use (less 
than 20,000 sq.ft.), and 1 is required for the office use (less than 
50,000 sq.ft.). Due to the constraints of the site, the applicant 
is not able to provide any loading spaces on site, and intends 
to apply to the Board of Zoning Appeals for the required 
variance. The applicant met with the Engineering Department and 
it was agreed that the loading for the site should occur from the 
Woodward Avenue right-of-way due to potential traffic conflicts on 
Peabody. 

6.3 Vehicular Circulation and Access - The proposed development 
includes the removal of two curb cuts along Woodward, and the 
removal of one curb cut on Maple. The existing curb cut on 
Peabody will be reconfigured, but vehicular access to the site will 
continue off of Peabody at the southwest corner of the site. There 
will be private access only to the underground parking level, which 
only contains 10 parking spaces. A permit from MOOT will be 
required for changes in the right-of-way along Woodward. 

6.4 Pedestrian Circulation and Access - The applicant has provided 
pedestrian entrances directly from the public sidewalks at the 
corner of Maple and Peabody to the office and restaurant lobby, 
which is accessible directly from Maple, and directly from Peabody. 
Pedestrian entry to the residential lobby has been provided on the 
Maple elevation towards the center of the building. Secondary 
pedestrian access to the building has also been provided off of 
Woodward at the southeast corner of the site. These entrances 
are not located on the frontage lines as required by the Zoning 
Ordinance. However, the City Attorney has advised that this 
provision is in conflict with the Michigan Building Code, and 
that state law supercedes our local ordinance. Accordingly, 
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the requirement that the doorway be located "on the frontage 
line" cannot be enforced. As such, the City Attorney has 
advised that a variance is not required. 

6.5 Streetscape - The applicant has proposed a sidewalk expansion at 
the northwest corner of the site to improve the pedestrian crossing 
at the intersection of Maple and Peabody. This intersection has 
long been identified as one ripe for improvement. The 2016 Plan 
recommended the removal of the concrete island, and the 
realignment of the intersection to line up with Park Street to the 
north, and to reduce the distance of the crossing for pedestrians. 
The applicant has met with the Engineering and Planning 
Departments to review their proposal for this intersection. The 
changes as proposed will significantly reduce the distance for 
pedestrians to cross Peabody, and will eliminate the concrete 
island, as recommended in the 2016 Plan. The reconfiguration also 
expands the width of the public sidewalk to create a plaza area at 
the corner of Maple and Peabody. The proposed realignment also 
lines up with Park Street to the north, which would allow for this 
intersection to return to a full movement intersection if the City so 
chooses when the gas station on the north side of Maple 
redevelops. 

The City will require the execution of a streetscape agreement 
outlining all required improvements in the right-of-way, including 
new sidewalks, curbs, tree wells etc. The applicant is currently 
proposing the use of contemporary furnishings similar to those under 
consideration for the Triangle District. However, the streetscape 
standards in the Downtown Overlay require the use of the 
traditional City benches, trash receptacles, pedestrian scale lights 
and hanging baskets in Birmingham Green. The proposed location 
of benches and trash receptacles as shown on the plan will add to the 
pedestrian experience and create intimate public gathering spaces. 

7.0 Lighting 

The applicant is proposing 25 custom sconce light fixtures (40W) to be 
affixed to the building at a height of 6.75' above grade. Additional fixtures 
are proposed for the upper level terraces as required by Code, and sign 
lighting is also proposed. A photometric plan and specification sheets 
for all light fixtures must be provided at the time of Final Site Plan 
Review. Lighting will be reviewed in detail as part of the Final Site Plan & 
Design Review. 
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8.0 Departmental Reports 

8.1 Engineering Division - The Engineering Division had the following 
comments: 

Regarding the proposed Maple Rd. sidewalk, we have the following 
concerns: 

1.a. The proposed sidewalk is only 8 feet wide, due to the limited right­
of-way in this area, combined with the need for a five lane road to 
manage traffic demand on this segment of Maple Rd. The tree 
grates proposed on the plan must actually be constructed 6 inches 
behind the existing curb to provide a section of concrete for the 
grate to anchor to. Since the grate is 4 ft. square, this would leave 
only 3.5 ft. for the City sidewalk between the tree grate and the 
building wall. The City sidewalk MUST be five feet wide, 
particularly in this busy corridor. If the applicant desires to have 
trees on this frontage, the building wall must be moved south 18 
inches to provide the minimum amount of space for the sidewalk to 
function. 

b. If the building is to be constructed as shown, the City will need to 
enter into a long-term lease with the building owner to allow use of 
the publicly owned land southeast of the Maple Rd./Peabody St. 
intersection. In our attempt to create a pedestrian-friendly 
environment, the City should avoid overly narrow City sidewalks, 
particularly where vehicle traffic levels are as high as they are here. 
The thirty foot long section just east of the Maple Rd. lobby door is 
proposed such that the excessively narrow sidewalk is being 
extended further to the west than necessary (i.e.: an 8 ft. wide 
would be provided for the public when in fact a larger section of 
public property exists for this purpose today). The Engineering 
Dept. will advise that no less than ten foot sidewalks be provided 
along Maple Rd. for that portion where a lease to private use is 
being entertained. 

2. Construction of this project will be difficult given the shortage of 
space available in the adjacent rights-of-way for construction 
staging. The applicant should be aware that the City will not be in a 
position to allow any lane closures of Maple Rd. longer than for 
short time periods (less than a day) during the life of the project. 
Further, assuming the existing sidewalk will be closed during 
construction, there will be no space available to provide a sidewalk 
shed. Construction of this property cannot be conducted 
concurrently with a project on the north side of the block, as there 
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would be no space left for pedestrian access. In addition, the 
applicant needs to be aware that the proposed reconstruction of the 
Maple Rd./Park St./Peabody St. traffic signal, which will incorporate 
a Maple Rd. pedestrian crossing, will be required to be 
implemented prior to closure of the Maple Rd. sidewalk, thereby 
providing a safe access for Maple Rd. south side pedestrians to 
Woodward Ave. The City will expect the modernization of this 
traffic signal to include a mast arm design matching others currently 
being installed in the downtown Birmingham area. 

3. The C.l.S. indicates that a zoning variance will be required to 
construct the building without a loading zone. In discussions with 
the owner, it is their proposal to park trucks on Peabody St. during 
low traffic periods of the day to accomplish daily loading needs. It 
is important to remember that Peabody St. will be converted into a 
three-lane road in the near future, meaning that the northbound 
traffic lane will be up against the curb, in direct conflict with where 
trucks would have to park as proposed. Creating an inherently 
dangerous situation on a . new building when alternatives exist 
seems like poor planning. In a previous discussion with the owner, 
it was noted that a loading zone could be created by using the 
existing parking area in the Woodward Ave. right-of-way directly 
south of the site. Using this area would be significantly safer than 
what is proposed. Waiving this requirement is not in the best 
interest of the City or the public that will use Peabody St. well into 
the future. 

4. The current crosswalk for Woodward Ave. at this site's corner is 
extra close to the intersection due to the presence of an existing 
driveway approach. Once the driveway approach is removed, the 
crosswalk can be moved south, which would reduce the distance of 
the crossing, and improve safety for pedestrians by allowing turning 
traffic more reaction time before having to cross the crosswalk. It is 
expected that this crosswalk relocation would be an appropriate 
part of the final sidewalk streetscape plan for this project. 

5. Being in the downtown area, the owner will be required to sign a 
Streetscape Agreement, agreeing to pay for all costs necessary to 
finish the E. Maple Rd. and Peabody St. frontages of the property 
with the City's standard streetscape consisting of exposed 
aggregate sidewalk, landscaping, etc. The sidewalk on the 
Woodward Ave. frontage shall have the small sawcut pattern to 
carry this design theme on this side of the building as well. The 
agreement must be signed prior to the issuance of a construction 
permit. 
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The following permits will be required from the Engineering Division 
for this project: 

A. Sidewalk/Drive Approach Permit (for all pavement installed in the 
right-of-way). 

B. Right-of-Way Permit (for excavations in the right-of-way). 
C. Street Obstruction Permit (for partial obstructions of the City 

sidewalk or alley). 

In addition, a permit will be required from the Michigan Dept. of 
Transportation (MOOT) for any use and construction within the 
Woodward Ave. right-of-way. 

In accordance with the requirements of the Engineering Department, 
the applicant will be requrred to adjust the footprint of the building 
just east of the office and restaurant lobby by stepping it back to 
provide the required 1 O' sidewalk width on the public property that 
will be subject to the long term lease. In addition, the applicant will 
be required to shift the tree wells along Woodward 6" to the south, 
and shift the proposed planters and building piers along Woodward 
12" or so to the south to ensure that a 5' clear pedestrian path exists 
from the edge of the tree grate to the northern edge of the building. 
The applicant would be required to provide the City with an easement 
for the portion of the 5' sidewalk that would be located on private 
property (approximately a 1' strip). 

8.2 Department of Public Services - DPS has no concerns. 

8.3 Fire Department - The Fire Department has advised that the Fire 
Department Connection must be located on the address side of the 
building, and a fire hydrant placed within 100' of this connection, 
with the location of both to be approved by the Fire Marshal. 

8.4 Police Department - The Police Department has indicated that they 
are concerned about the traffic patterns at Maple and Peabody, and 
with the vehicular access to the underground parking level. The 
City's traffic consultant will provide a full traffic review by May 28, 
2008. 

8.5 Building Division - The Building Department will provide their 
comments prior to the May 28th, 2008 Planning Board meeting. 
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9.0 Design Review 

A full design review will be conducted at the time of Final Site Plan and 
Design Review. However, the applicant has submitted full elevation 
drawings on sheets A-7 and A-8. The applicant is proposing to utilize the 
following materials: 

• Mankato Stone in polished Golden Amber and Golden Buff; 
• Indiana Limestone with a sugar cube finish and a bush-hammered 

finish; 
• bronze finish aluminum windows and doors; 
• 1" bronze tint insulated glass windows and doors with Low-E 

coating; 
• metal panels with a Kynar finish to match the Indiana limestone and 

the bronze aluminum finish of the windows; 
• custom bronze painted aluminum canopies and sunshades; 
• custom bronze painted aluminum solid panel for the dumpster 

screening; and 
• custom bronze painted aluminum open panels for the parking 

access doors. 

The Planning Division will reserve detailed comments regarding 
architectural standards and design related issues for the Final Site Plan 
and Design Review. However, in reviewing the plans, the following issues 
were noted: no details have been provided on the percentage of glazing 
for any elevation, although it appears that the minimum glazing 
requirements for the first floor have not been met on the west elevation, 
and a sample of the bronze tinted glass has not been provided (only clear 
or lightly tinted glass is permitted). At the time of Final Site Plan 
approval, the applicant will be required to provide information 
regarding the percentage of glazing on each elevation to determine if 
the 70% glazing requirement has been met and must provide 
samples of all materials proposed. 

10.0 Downtown Birmingham 2016 Overlay District 

The site is located within the D-4 zone of the DB 2016 .Regulating Plan, 
within the Downtown Birmingham Overlay District. The DB 2016 Report 
encourages four or five story buildings along Woodward Avenue. The 
proposed development implements the recommendations contained in the 
2016 Plan as the applicant is proposing a five story mixed use building 
with the physical qualities necessary to enhance the architecture of 
existing buildings downtown, to create a focal point for the entrance to 
downtown, and is built to all property lines to continue the pedestrian­
oriented character of downtown to the west of the site. For further 
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discussion of compliance with the 2016 Plan, please see the 
corresponding section in the CIS portion of this report. 

11.0 Approval Criteria 

In accordance with Article 7, section 7.27 of the Zoning Ordinance, the 
proposed plans for development must meet the following conditions: 

(1) The location, size and height of the building, walls and fences shall be 
such that there is adequate landscaped open space so as to provide 
light, air and access to the persons occupying the structure. 

(2) The location, size and height of the building, walls and fences shall be 
such that there will be no interference with adequate light, air and 
access to adjacent lands and buildings. 

(3) The location, size and height of the building, walls and fences shall be 
such that they will not hinder the reasonable development of adjoining 
property nor diminish the value thereof. 

(4) The site plan, and its relation to streets, driveways and sidewalks, 
shall be such as to not interfere with or be hazardous to vehicular and 
pedestrian traffic. 

(5) The proposed development will be compatible with other uses and 
buildings in the neighborhood and will not be contrary to the spirit and 
purpose of this chapter. 

(6) The location, shape and size of required landscaped open space is 
such as to provide adequate open space for the benefit of the 
inhabitants of the-building and the surrounding neighborhood. 

12.0 Recommendation 

The Planning Division recommends that the Planning Board APPROVE 
the Preliminary Site Plan for 34977 Woodward with the following 
conditions: 

1. Provision of specification sheets for the residential condensing units 
prior to Final Site Plan and Design Review; 

2. Provision of details on the size, location and required screening for 
all transformers prior to Final Site Plan and Design Review; 

3. Obtain a loading space variance from the Board of Zoning Appeals; 
4. Preparation of a streetscape plan with all required Downtown 

streetscape elements prior to Final Site Plan and Design Review; 
5. Provision of a photometric plan and specification sheets for all light 
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fixtures; 
6. Provision of information regarding the percentage of glazing on 

each elevation prior to Final Site Plan and Design Review; and 
7. Adjustment of the building footprint and planters along Woodward 

to provide a 1 O' clear pedestrian walking path on the property that 
will be subject to the long term lease, and a 5' clear path east to 
Woodward. 

13.0 Sample Motion Language 

Motion to APPROVE the Preliminary Site Plan for 34977 Woodward 
subject to the following conditions: 

OR 

1. Provision of specification sheets for the residential condensing units 
prior to Final Site Plan and Design Review; 

2. Provision of details on the size, location and required screening for 
all transformers prior to Final Site Plan and Design Review; 

3. Obtain a loading space variance from the Board of Zoning Appeals; 
4. Preparation of a streetscape plan with all required Downtown 

streetscape elements prior to Final Site Plan and Design Review; 
5. Provision of a photometric plan and specification sheets for all light 

fixtures; 
6. Provision of information regarding the percentage of glazing on 

each elevation prior to Final Site Plan and Design Review; and 
7. Adjustment of the building footprint and planters along Woodward 

to provide a 1 O' clear pedestrian walking path on the property that 
will be subject to the long term lease, and a 5' clear path east to 
Woodward. 

Motion to DENY the Preliminary Site Plan for 34977 Woodward. 

OR 

Motion to POSTPONE the Preliminary Site Plan for 34977 Woodward until 
the outstanding issues can be addressed. 
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Patti Owens, Vice President 
Catalyst Development 
277 South Rose St, Suite 200 
Kalamazoo, Ml 49007 

Re: Impact study of proposed development at 34965 Woodward, Birmingham Ml 

Dear Patti: 

On behalf of TowerPinkster, we have reviewed the documentation pertaining to the proposed 
development of 34965 Woodward, referred to hereafter as the Peabody site, and past information 
prepared for the review and approval of the GreenleafTrust building at 34977 Woodward. We offer up 
the following observations and concerns regarding Master Plans, submittals and documentation 
pertaining to the overall East Gateway entry zone to Downtown Birmingham. 

I. Downtown Birmingham 2016, a Master Plan for the City of Birmingham, Michigan, authored by 
Andres Duany and Elizabeth Plater-Zyberk- c. 1996 

Based upon review of the key recommendations contained within this document, the strong references 
to the creation of a Gateway East entry should be noted as Specific Project 8, on page 58 of the report. 
The narrative in this section and the following graphics that support the narrative recommend two 
"Bookend" buildings that frame a view to Downtown proper from the east approach. These were 
defined as buildings which would create a gateway by using similar syntax, height, and massing. 
Furthermore, the goal was set to create a pair of buildings which would be so unique as to create a 
distinctive landmark within the region or nation, see illustration on page 114-116. This possibility still 
exists, as the site north of Maple has not yet been developed. 

The graphics and narrative also illustrate that the development to the south of the Gateway should be 
deferential in scale to the corner buildings, to create hierarchy. Furthermore, there are suggestions to 
the development of parking infill in the location of the Peabody site to support the growth of the 
downtown area, and do not prescribe necessarily further retail development, as illustrated on page 
131. Without further parking provisions in the area beyond those currently available, the service of 
parking availability to downtown visitors once a larger, multi-story building is contemplated will be 
compromised. 

II. 34977 Woodward- Greenleaf Trust Building CIS and Planning review- c. 2008 

Specific and essential to the development of the building design in 2008 of the Greenleaf Trust Building 
was the concept that the Building become one of the two "Gateway'' elements, of particularly high 
design and quality materials to announce the entry and terminate the vista from the east approach to 
downtown. Materials were carefully chosen, and were considered with a later abandoned 
development planned to the north in order to harmonize and create the unique gateway feature. This 
approach was taken at the initial suggestion of the Birmingham planning department, and became one 
of the signature themes of future design. Creation of a timeless, expressive building to anchor the 
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Southwest corner became a driving factor. The City expressed a strong desire in the architectural 
review of the project to have a building with four distinct and attractive elevations, including the south 
elevation adjacent to the Peabody site. The articulation, detailing and materials used on this fai;ade 
were identical in quality to that of the other elevations, as there is no uncertainty that a simple 
masonry wall to the south with no windows would not have been acceptable in site plan review. 

It was always considered, and even discussed in workshops, that the potential for infill structures at the 
Peabody site and further would step down in scale, perhaps to structured parking or secondary liner 
buildings. In the CIS narrative by staff, it notes "The 2016 Plan further recommended that the City 
attempt to secure and hold this site, and the additional parcels to the south, to construct a substantial 
new parking deck". Considerations for the future potential development south of the Greenleaf site 
were incorporated into the building, anticipating perhaps a 2-3 story parking structure, especially on 
the South fai;ade, where the building was inset to create a light well should future building to the South 
be developed. 

Ill. 34965 Woodward- Peabody Redevelopment Site Plan and CIS Planning review- c. 2017 

In review of the initial submittal for CIS for the Peabody site, a number of items of concern can be seen 
that should be further considered in the design and implementation of the overall design of the 
building, in order to truly meet the requirements of the CIS submittal, as well as to attempt to follow 
the Master Plan 2016 goals. Areas of concern include the following; 

• A lack of study of the relative floor heights relative to the developments to the north and south 
to understand the coordination of openings and elements. The project is an infill project and 
should be designed with some intention of harmonious contextual language with the 
neighboring structures. The design as presented is overly modern, and detracts from the 
architectural languages of both the Greenleaf and Balmoral buildings. 

• A lack of submittal of the Building and Site exterior lighting concepts, fixtures and an 
understanding of the implication to the neighboring sites. This was indicated as completed on 
the applicants checklist but no document in the set exists to show locations, footcandle levels, 
or the detrimental impact these might have on the previously developed adjacent sites. Both 
the Greenleaf and Balmoral projects were required to undertake this effort. 

• A potential overuse of glass/glazing based upon allowable percentages for the upper floors of 
the development based upon code requirements for openings. Both the Greenleaf and 
Balmoral Buildings were designed with the required level of first floor openness, and then 
switch to more conventional masonry and punched openings to keep the differentiation of 
first floor Retail and upper floor Office/Residential in place. The proposed Peabody 
redevelopment does not illustrate that care in detailing, and instead proposes larger expanses 
of glass with a far more foreign, contemporary look than the surroundings. 

• No discussions to date about the potential logistics of constructing a zero lot line building with 
neighboring sites. Without careful engineering study and coordination with the neighboring 
properties, building a building directly against another structure offers serious challenges in 
both the support of the structure and the method of construction employed. During the 
construction of the Greenleaf Building, this process was not only undertaken very early on in 
the design phase, but was also a part of the CIS submittal, to satisfy concerns of both the City 
and the neighbors at the Peabody site. The level of design care to ensure no disruption to 
both the restaurant in 2008 and its patrons was heroic, and carefully discussed by the 
Construction Manager to minimize debris and noise/vibration. 

Tower Pinkster Titus Associates Inc. ARCHITI:CTS ENGIN EERS 
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• To date, the Peabody redevelopment project has provided no such information, nor 
conversations to either the property owners of the Greenleaf and Balmoral Builidings, nor the 
City as part of their submittals to address concerns of constructability, disruption of 
operations, or impact on neighboring sites. This shows a disregard for the tenants and visitors 
of the two currently occupied buildings, ~nd their established place within downtown 
Birmingham, instead choosing to value the potential of the next project. 

• A false statement, to the effect of the applicant indicating how the proposed structure has 
been studied to impact, block or degrade views, or create a new focal point. There is no 
supporting evidence in any of the submittals indicating the impacted neighboring buildings 
based upon the proposed massing. This omission on the part of the submitter shows a lack of 
careful design consideration, for the sake of maximizing footprint and rentable areas. The City 
of Birmingham had strongly encouraged this study during the original Greenleaf Building, and 
provided suggestions and guidance on creating an iconic structure anchoring the corner of 
Maple and Woodward. 

• A lack of acknowledgement to the interference or impairment of ambient conditions necessary 
to enjoy the physical environment, which is yet another item indicated as provided in the CIS 
submittal, but not visible in the packet submitted. This opportunity exists to coordinate the 
architecture of the Peabody site with the two existing structures, to create something unified 
and more than just three buildings that end at the lot line into each other. Instead, the 
redevelopment creates solid walls to its neighbors to the North and South, blocking windows 
and views without grace or concern. Furthermore, the interior spaces created on these 
windowless areas create deep floor plates lacking natural light from 2 sides. By simply pulling 
inwards these two walls on floors 3-5, much of this could be avoided, and natural daylighting 
provided to both the Peabody and 2 existing buildings. To date, this conversation with the 
neighboring property owners has not been initiated. 

We understand the importance of well-considered planning and design in Birmingham and feel that 
with some coordinated effort among stakeholders in this area, and a more inclusive process with the 
immediate neighbors, a more successful outcome may occur that leaves all parties with a sense of 
creating a more vibrant block in Birmingham. If the developer was not fixed on developing nearly 100% 
of the entirety of the footprint on every available floor, there likely could be a far more graceful, 
harmonious, and neighborly design solution that could be arrived at. This will require a commitment of 
time, some concessions of space and use, and ultimately funds in order to foster the best outcome. 

Sincerely, 

TowerPinkster 

J~~ --
Senior Principal Director of Design 
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Ms. Patti Owens 

255 E. Brown Street, Suite 105 
Birmingham, Ml 48009 

August 21, 2017 

Catalyst Development Company, LLC 
Vice President & Managing Director 
100 West Michigan Avenue 
Suite 300 
Kalamazoo, Ml 49007 

RE: The Greenleaf Trust Building, Birmingham, Ml 

Dear Patti: 

As an active commercial and residential broker in Birmingham and as the 
leasing agent for your building for the past six years, you asked me to review the 
plans for the proposed five story Peabody, mixed-use development south of your 
building. In particular, you asked me to review the block wall the developer plans 
to construct along your southern property to within, I believe, approximately a 
foot or so of the southern side of your building. You asked me to opine on the 
possible impact this wall may have on the rental rates you may be able to 
achieve once the wall is constructed and as a result the corresponding effect on 
your property's value. 

As a preamble to my comments on the impact the proposed wall will have 
on your property, it is necessary to reiterate that the Greenleaf Trust Building is 
among the finest mixed-use properties in Birmingham or all of Michigan for that 
matter. This market position has been attained by virtue of your building's 
outstanding design features and high quality construction materials. Your 
building was placed in service in 2010 or so in the aftermath of the recession of 
2008. Birmingham, like most of Michigan, was experiencing difficult times. None 
the less, you developed a Class A project and spared no expense to construct a 
magnificent mixed-use building. In fact, your building has attained record rental 
rates for its five apartments that surpass over 99% of apartment rents ever 
attained anywhere in the state of Michigan. This trend has proven to be durable 
and continues to this day. That is quite an accomplishment which could only be 
attained as a result of the significant capital, design and planning investment you 
made with the goal of constructing one of the finest properties in Birmingham and 
all of Michigan for that matter. 

And what effect has your building had on the City of Birmingham? It led 
the way to Birmingham's commercial property recovery. It has lifted all 
properties by virtue of its success. All property owners have benefitted from your 
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foresight and investment. I, for one, am very grateful for what you have done for 
our community. 

Regarding the wall on your southern elevation, I believe once it is built it 
will have a significant, negative impact on your future rental rates, especially for 
four of your five apartment units which are affected. Your ability to attain rental 
rates at the levels you have consistently attained over the past six years will be 
diminished for these units. Your five apartments have consistently attained rents 
ranging from $45 up to and over $60 per square foot per annum. Your office 
rents have been at the $35 per square foot level. These are meaningful rents not 
only to you as the owner, but to the Birmingham market as a whole. I cannot 
state strongly enough that the trend you established has benefitted all 
Birmingham residents and property owners. New records are being set every 
year for homes and condo values as well as commercial properties in 
Birmingham. The Greenleaf Trust Building certainly has played a major part in 
the local market's success by the setting the high end of the market. 

Of the four apartments which currently have windows on the southern side 
of your building, three have kitchens which will have a view of the block wall once 
constructed. Bedrooms, libraries and bathrooms will also be adversely impacted. 

Based upon the meaningful deterioration of these views, I estimate an 
approximately 25% reduction in rent will be required for the four apartments 
affected by the wall. For instance, one of the penthouse units which is currently 
leased for $14,000 per month in the future, after the wall is built, may require a 
monthly rent reduction to $10,000 or so per month rent. This is a significant 
possible loss of rental income. Similar reductions may likely be required on the 
other three effected apartment units as well. 

I believe a reduction to your office rents would also be required. It is hard 
to estimate how much this reduction may be. 

Generally speaking, the wall will render the effected units (apartment and 
office) to a level below the Birmingham market standard for high-end luxury 
apartments and office space. Thus, your building will go from a trend setting, top 
in class asset to a nice albeit partially impaired, partially diminished property. 

Further, it is possible that the affected portion of your building may require 
significant, future interior modifications as a possible remedy to mitigate the 
adverse rental impact in the event rental losses turn out to be catastrophic (say, 
over 25% reduction). There is no way of knowing at this time if future 
modifications will be required. If modifications in the future -are required, the 
impact could be significant. For example, three of the four apartments have high-
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end kitchens which will lose all or a portion of their views. A possible remedy 
may be to re-locate the kitchens elsewhere within the premises. I can only 
imagine how much re-designing and re-configuring these luxury apartment 
interiors would cost. In addition, this type of remedy would also require the 
abandonment of the remaining useful life of the existing high-end improvements 
previously made at a significant investment. 

I am sorry to say that, in my opinion, the wall on your southern property 
line will have a significant, adverse effect on your property. At this time I can only 
guess as to what extent. I know your building as well as anyone. I have 
personally leased all of the space. I know the discerning tastes of your clientele. 
I have met them and I can say that once the wall is built the affected areas of 
your building will surely be met with market resistance. 

File: BS GL letter 8-21-2017.doc 

Sincerely yours, 
Bailey Schmidt Inc. 

'D'UWI- p. Sd.uit 
Drew J. Schmidt 
President 
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HOBBS+ BLACK ARC H I TE CT S 
ARCHITECTURE I ENGINEERING I INTERIOR DESIGN 

August22,2017 

Ms. Jana Ecker, Planning Director 
City of Birmingham 
151 Martin Street 
Birmingham, Michigan 

RE: 34965 Woodward Avenue (former Peabody's Restaurant} 
Request for Preliminary Site Plan Approval 

Dear Jana: 
I am writing this letter in regard to the proposed mixed use building to be located on the former 
Peabdy's Restaurant site, adjacent to The Balmoral's north boundary. We concur with the stated 
findings of the Dykema letter dated August 22, 2017 and the Tower Pinkster letter dated August 21, 
2017. The intent of this letter is not to restate those points, but to provide supplemental technical 
comments relative to The Balmoral. 

ENVIRONMENTAL IMPACT AND CONSTRUCTABILITY 
In our professional opinion, the applicant's design ignores the opportunities presented by The Balmoral 
and will present concerns that will negatively impact our building during construction and over time: 

I. Construction an exterior south wall without trespassing on our site wili cause the applicant 
significant expense using "blind construction" methods to construct the structure from the 
interior of the site. Their south wall is different than typical urban infill abuting wall construction 
because those walls are enclosed so no longer exposed to weather after construction is 
completed. In this case, the applicant's south wall would abut the Balmoral's 5 foot setback 
(above the 1st floor} so will be exposed to weather and deterioration over time. When the wall 
cracks or suffers sealant joint failure over time, there will be no practical way to repair it without 
trespassing on our site.' If the wall is set back 5 to 10 feet, the wall will be more economical to 
construct and maintain over time. 

II. By it's nature, heavy construction is an imprecise process and damage to the Balmoral will be 
practically unavoidable. We hope the damage will be cosmetic rather than structural, but both 
are not uncommon. A video survey should be made in advance of construction to confirm the 
current state and condition of the Balmoral structure as a means to evaluate any future 
concerns or claims. 

Ill. The foundations supporting areas of the north wall bear higher than normal structural loads as 
4 stories are supported across the 40 foot span of the drive thru. The applicant proposes to 
excavate 2 stories of parking below grade immediately adjacent to these heavy foundations, 
which will require some form of support during construction to prevent undermining our 
structure. While not the only method, permanent foundation underpinning below our 
foundations may be the most economical approach. Such a design would require careful 
coordination and cooperation of the parties to implement successfully. 

IV. Flashing between the Drive-thru roof and Frame Shop will need to be reworked to flash across 
the space and to their new wall. 

V. The grade slopes from north to south along Woodward. We request assurances that storm 
water within the site is properly contained. 

C:IBALMORAL_PEABODY LEITER_HOBBS+BLACK_08222017.doe0< 

HOBBS+BLACK ASSOCIATES INC ARCHITECTS I ENGINEERS I INTERIOR DESIGNERS 
P. 734.663.4189 F. 734.663.1770 100 N . State Street Ann Arbor. Michigan 48104 www.hobbs-black.com 

ANN ARBOR I LANSING I PHOENIX 
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DESIGN APPROACH 
The requirement for architects to design new structures that are compatible with neighboring properties 
is a common theme throughout the City's Master Plan and Zoning Ordinance. Such compatibly is also 
synergistic with economic value, resulting in projects that are successful and continue to maintain the 
City of Birmingham's success as an urban destination over the decades. 

As a firm with more than 50 years of experience, we acknowledge that the nature of "value" is an 
important topic and significant driver of building design. While maximizing square footage is one 
approach to optimize value, our experience shows that in some circumstances, providing tenants 
greater access to air and daylight can add more value to the building than the square footage required 
to do so. 

In this case, the Peabody site offers the applicant a unique opportunity because, at the urging of the 
City, both the Balmoral and Green Leaf Trust were designed with detailed, high quality elevations facing 
their property lines, as opposed to blank concrete walls that anticipated typical urban infill structures. 
Specifically, these elevations feature decorative cast stone walls, sculptural metal panels and windows 
with custom designed metal rails. 

This suggests that with relatively minor setbacks along their north and south property lines above the 1st 

floor, the applicant could support more economical construction and maintenance of their building 
envelope, while providing air and daylight to office and residential tenants occupying the 2"d, 3rd, 4th and 
5th floors. We suggest that such a benefit will provide building occupants with a nicer environment and 
Ownership with higher rents and asset value over time while creating a more harmonious urban setting. 

Thank you in advance for your consideration and please contact Alan Greene or myself with any 
questions or if we could provide any additional information or clarification. 

Sincerely, 
HOBBS+BLACK ASSOCIATES, INC. 

Thomas L. Phillips 
Vice President LEED AP 

Cc: Harvey Weiss, Patti Owns, Steve Samona, Najib Samona, Alan Greene, File 



 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   
CITY OF BIRMINGHAM  

PLANNING BOARD ACTION ITEMS 
OF WEDNESDAY, JANUARY 8, 2014 

 
Item Page 

 
FINAL DESIGN REVIEW 
34901 - 34953 Woodward Ave. 
The Balmoral 
Request for design changes to the previously approved five-story mixed-
use building 
 
      Motion by Mr. DeWeese  
Seconded by Mr. Koseck to approve the Revised Final Site Plan and 
Design for 34901 - 34953 Woodward Ave., The Balmoral, as it meets all 
the requirements established in Article 7, section 7.27 of the Zoning 
Ordinance, with the following conditions: 
1) No valet parking is permitted to serve this site; 
2) Applicant provide drive-thru hours before implementation subject to 
the approval of the Planning Division; 
3) Planning Board approves the use of the wall mounted fixtures which 
are not cut-off fixtures; 
4) Applicant execute a streetscape agreement with the City, including the 
removal of the cobra fixture on the corner of Brown and Peabody, 
provision of City standard flower pots, street lights, hanging basket 
systems, benches, and trash receptacles; 
5) Applicant provide four street trees on Brown in the layout prepared by 
the Engineering Dept.; 
6) Administrative approval of an amended photometric plan; 
7) Parking changes along Woodward Ave. are permitted but not required, 
subject to administrative approval. 
8) Applicant provide 14 ft. clear height for the loading area; 
9) Applicant add one stop sign at the location of Brown and Peabody 
along with sidewalks and ramps; 
10) Applicant ensure ADA compliance with barrier-free ramps at 
Woodward Ave. and Brown; 
11) Applicant meet Engineering Dept. requirements not otherwise 
specified by Planning Board; 
12) Applicant meet all Fire Dept. requirements. 
 
Motion carried, 7-0.  
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Birmingham Planning Board Proceedings  
January 8, 2014 

 

 

Item Page 
 

STUDY SESSION  
Transitional Zoning  
 
      Motion by Mr. DeWeese  
Seconded by Ms. Lazar to set a public hearing on this matter for 
Wednesday, February 26. 
 
Motion carried, 7-0. 
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CITY OF BIRMINGHAM  
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, JANUARY 8, 2014 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held January 
8, 2014.  Chairman Robin Boyle convened the meeting at 7:30 p.m. 
 
Present: Chairman Robin Boyle; Board Members Carroll DeWeese, Scott Clein, 

Bert Koseck, Gillian Lazar, Janelle Whipple-Boyce, Bryan Williams 
 
Absent:  Student Representative Arshon Afrakhteh                  
   
Administration:  Matthew Baka, Sr. Planner 
  Jana Ecker, Planning Director   
  Carole Salutes, Recording Secretary 
            

01-01-14 
 

APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING 
HELD DECEMBER 11, 2013 
 
Mr. Williams: 
Page 1 - Voice vote Yeas, delete "Clein" and insert "Williams." 
Page 3 - Voice vote Yeas, add "DeWeese, Boyle, Lazar." 
 
Motion by Mr. DeWeese  
Seconded by Mr. Williams to accept the Minutes of the Regular Planning Board 
Meeting of December 11, 2013 as revised. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  DeWeese, Williams, Boyle, Clein, Koseck, Lazar, Whipple-Boyce  
Nays:  None 
Absent:  None 

 
01-02-14 

 
CHAIRPERSON’S COMMENTS  
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The chairman announced that tonight will be a blended meeting where the board 
reviews a Final Design Plan and then holds a study session to consider administrative 
policies. 
 

01-03-14 
 
APPROVAL OF THE AGENDA (no change) 
 

01-04-14 
 

FINAL DESIGN REVIEW 
34901 - 34953 Woodward Ave. 
The Balmoral 
Request for design changes to the previously approved five-story mixed-use 
building 
 
Ms. Ecker explained the current applicant has only owned the property since 2010.  A 
previous owner had demolished the existing buildings and surface parking lot and 
received approval to construct a five-story building.  The new owner proposes to 
maintain the site plan and footprint as previously approved.  At this time, they are 
requesting approval of design and material changes for the proposed building.  Ms. 
Ecker went on to highlight the requested changes before and after: 
 
• Revising the 2nd floor building line from 118 ft. 7 in. to 116 ft. 2 in.;  
• Moving the loading space from the bank drive-thru area to the Woodward Ave. parking 
area (for use in off hours only as discussed at the Planning Board in 2011); 
• Extending the elevator to the 5th floor to provide access for the residential unit; 
• Replacing pre-finished metal storefront canopies with pre-finished metal sun screens; 
• Replacing main entry revolving doors with glass storefront doors; 
• Removal of fire rated glass windows on the north elevation in the stair tower, cover 
openings with recessed cast stone and decorative metal grille panels; 
• Replacing granite pavers at first floor entries with masonry pavers; 
• Reducing number of lower level parking spaces from 29 to 23 (only 2 parking spaces 
are required on site for residential unit); 
• Replacing pre-cast concrete building facades with unit cast stone masonry (12 in. by 
24 in. units, mounted in high running bond) in similar limestone color; 
• Reconfiguring rooftop mechanical and screening; and 
• Relocating residential unit on 4th and 5th floors from the NE corner of the building to 
the SE corner of the building. 
 
Both the Building Dept. and the Fire Dept. have indicated there needs to be an 
additional exit from the residential unit.  The Engineering Dept. had some concerns with 
the streetscape and the layout of the trees because they will block off light from the 
street fixtures.  Further, M-DOT has indicated they do not want striping included on the 
plan where the drive-thru comes out onto the Woodward Ave. service drive.  Normally, 
the concrete of the sidewalk continues along so that there is a clear demarcation 
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between the drive and the sidewalk for pedestrians.  Also, it is M-DOT's decision as to 
whether loading and unloading can occur within the Woodward Ave. service drive. 
 
Mr. Tom Phillips, Hobbs & Black Architects, was present with Mr. James Sharba, their 
director of design; and the owner, Mr. Ed Janisette. 
 
Mr. Sharba spoke about the changes, before and after, from a design standpoint.  The 
cast stone product allows more control on the color of the panels and it can be hand laid 
to provide detail.  They have added interest by creating shadow play along the facade of 
the building. Moving the residential unit from the NE corner to the SE corner increases 
its value because that location is near the elevator and provides a better view with more 
sunlight. 
 
Mr. Phillips noted the building now has a more contemporary elevation which puts it in 
better context with the surrounding area.  Mr. Sharba explained the base will be 
limestone which will not be damaged by salt.  The change in the awnings to metal and 
glass adds a nice geometric element above the windows. 
 
Mr. Phillips responded to inquiries from board members: 
• There will be two exits for the residential unit which will be worked out with the building 
official;   
• The elevator will have a prox reader system that will take the resident only to the fourth 
and fifth floors;  
• The pavers will be granite chips on a concrete base;  
• Screenwalls will be tall enough to hide rooftop mechanical;  
• They have no objections to the Engineering Dept.'s design for placement of the street 
trees; 
• Trash is wheeled on the public sidewalk over to the rubbish area.  Mr. Koseck was 
surprised it is not collected inside the building. Ms. Lazar said that is a busy street and 
the plan for trash collection should be revised.  Mr. Williams noted this development 
adds huge volume to that area. 
• There is a tenant commitment for a bank with a drive-thru on the first floor.  A 
restaurant and another small tenant will complete that level.  The uses being pursued 
for the other floors are within the context of zoning requirements. 
• They will revise the photometric plan to show the cut-off lighting. 
 
There were no comments from members of the public at 8:20 p.m. 
  
Motion by Mr. DeWeese  
Seconded by Mr. Koseck to approve the Revised Final Site Plan and Design for 
34901 - 34953 Woodward Ave., The Balmoral, as it meets all the requirements 
established in Article 7, section 7.27 of the Zoning Ordinance, with the following 
conditions: 
1) No valet parking is permitted to serve this site; 
2) Applicant provide drive-thru hours before implementation subject to the 
approval of the Planning Division; 
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3) Planning Board approves the use of the wall mounted fixtures which are 
not cut-off fixtures; 
4) Applicant execute a streetscape agreement with the City, including the 
removal of the cobra fixture on the corner of Brown and Peabody, provision of 
City standard flower pots, street lights, hanging basket systems, benches, and 
trash receptacles; 
5) Applicant provide four street trees on Brown in the layout prepared by the 
Engineering Dept.; 
6) Administrative approval of an amended photometric plan; 
7) Parking changes along Woodward Ave. are permitted but not required, 
subject to administrative approval. 
8) Applicant provide 14 ft. clear height for the loading area; 
9) Applicant add one stop sign at the location of Brown and Peabody along 
with sidewalks and ramps; 
10) Applicant ensure ADA compliance with barrier-free ramps at Woodward 
Ave. and Brown; 
11) Applicant meet Engineering Dept. requirements not otherwise specified 
by Planning Board; 
12) Applicant meet all Fire Dept. requirements. 
 
Mr. Koseck thought this is as good, if not better, than the earlier project. 
 
There were no final comments from members of the public. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  DeWeese, Koseck, Boyle, Clein, Lazar, Whipple-Boyce, Williams 
Nays:  None 
Absent:  None 

 
01-05-14  

 
STUDY SESSION  
Transitional Zoning 
 
The chairman announced this is a continuing study session and the next stage will be a 
public hearing. 
 
Mr. Baka drew attention to the key changes that were discussed at the November 11 
public hearing.  Two parcels were identified as being unique from the other transition 
parcels due to their location and/or existing zoning and uses.  The board was not sure 
whether they fit within the zones that have been developed: 
• Adams Square, 555-775 S. Adams;  
• Parcels at the corner of Woodward Ave. and Quarton. 
It was felt these could handle a little more density than the rest of the transitional sites. 

 4 



 

 
The other sites are currently zoned for residential uses: 
• The multi-family parcel next to the Post Office; 
• The single-family parcels on Fourteen Mile Rd. west of Woodward Ave.; 
• Multi-family parcels just north of W. Maple Rd. on N. Eton. 
 
The board discussed the parcels along the east side of Adams between Adams Square 
and Lincoln. A 20 ft. rear setback on a 40 ft. wide lot would render the third parcel which 
is currently zoned O-2 unbuildable.  The 20 ft. setback can only work if the three lots are 
developed as one and they front Adams.  If the Transition Overlay is not made 
mandatory, the lots are not penalized if they can do in the future what they can do now.  
It was concluded that in all areas a rear yard setback adjacent to single-family 
residential should be 20 ft.  If it is a side yard adjacent to single-family, developed 
individually, the setback is 10 ft.  
 
Board members agreed that rebuild of single-family should follow the underlying zoning.  
If anything else is built, follow the overlay.  This is confirmed in the draft ordinance, 
Section 3.19, Permitted Uses and Use Regulations (D) which should be moved to 
Section 3.8, Applicability (5) for additional clarity. 
 
The board considered a sliver of land at Woodward Ave. and Quarton.  The sliver is cut 
out of the R-1 Residential parcel, zoned Parking and owned by The Sign of the 
Beefcarver. The Parking Zone allows residential.  It was concluded that the existing 
house should be left as-is and removed from the Overlay. 
 
The group looked at Adams Square and decided it should be left out of Transitional 
Zoning and dealt with separately because it is the largest underdeveloped parcel left in 
the City.   
 
Mr. Clein was bothered that the board has looked at certain Multi-Family Residential 
properties and not others.  Either include them all or don't.  The board decided that to 
maintain consistency, to take out those properties currently zoned Multi-Family 
Residential from Transitional Zoning. Therefore, the Post Office can stay in, but the 
Multi-Family next to it is left as-is. 
 
It was further agreed to take out the R-8 parcels on Southfield Rd. north of Fourteen 
Mile Rd.; Multi-Family at Pierce and Fourteen Mile Rd. next to the gas station; Parcel at 
Fourteen Mile Rd. and Woodward Ave. next to the FedEx building; R-7 parcel next to 
Eton St. Plaza. 
 
Board Members favored taking Adams Square out as part of the transition zoning for 
now, but it could be added in the future.   
 
With respect to naming the zones the board's consensus was to call them TZ 1 through 
4. Further, the requirements of the Transition Overlay don't address the desire to 
provide a transition rather than being compatible in scale and massing to adjacent uses. 
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The group decided to look carefully at the definitions of TZ 1, 2, 3, and 4 in line with the 
discussion. 
 
Under Section 3.20, Height and Placement Requirements (K, Buffer Requirements) 
remove "The Planning Board may waive the two (2) feet of landscaping if it can be 
demonstrated that the additional space gained from the landscaping will allow for the 
fulfillment of the on-site parking requirement." 
 
Section 3.21, Commercial/Mixed-Use Architectural Requirements (4) should read 
"Doors for vehicular access shall not be permitted in a front facade." 
 
The board discussed Section 3.19, Permitted Uses and Use Regulations - Land Use 
Matrix.  The idea is to get compatible neighborhood uses.  It was recommended that 
institutional uses be SLUPs.  Recreational uses except parks can be SLUPs. Also, food 
and drink establishments as well as drycleaners are SLUPs.  Change "Child Care 
Center" to "Family Day Care Home." 
 
The chairman called for comments from the public at 10 p.m. 
  
Mr. Vince Pangel, Strategic Property Services, Troy, said that his clients have engaged 
his firm to redevelop their property known as the Cranbrook Auto Care Center at Maple 
Rd. and Cranbrook for a new financial institution.  They like the concept of Transitional 
Zoning; however it doesn't allow them to have a drive-thru.  The existing B-1 Zoning 
doesn't work for them either.  Mr. Pangel would like to see bank drive-thrus included in 
the Transitional Zone.  Ms. Ecker explained the zoning requirement will depend on the 
date plans are submitted.  The board's suggestion was to permit Bank without drive-thru 
in MU-2 and MU-3.  Banks with drive-thrus should only be permitted with SLUP in MU-2 
and MU-3. 
 
The board recommended the following notification process for the public hearing: 
 
Properties within 300 ft. will be sent a post card to the effect that the City is considering 
changing the zoning on selected sites located within 300 ft. of their property. The intent 
is to create buffers in transition zones. This may have an impact on their neighborhood.  
For further details the recipients are directed to a web site that contains a map with 
further information.  The owners of record of properties under consideration should be 
given a different notice informing them that their property is being considered for 
rezoning. 
 
It was noted that correspondence received from Chuck DiMaggio, Brad Host, and Alice 
Thimm was considered in tonight's discussion. 
  
Motion by Mr. DeWeese  
Seconded by Ms. Lazar to set a public hearing on this matter for Wednesday, 
February 26. 
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Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  DeWeese, Lazar, Boyle, Clein, Koseck, Whipple-Boyce, Williams 
Nays:  None 
Absent:  None 
 

01-06-14 
 
MEETING OPEN TO THE PUBLIC FOR ITEMS NOT ON THE AGENDA (none) 

 
01-07-14 

 
MISCELLANEOUS BUSINESS AND COMMUNICATIONS  
 
a. Communications (none) 

 
b. Administrative Approvals  
 
 34745 Woodward Ave., Jax Car Wash - Damaged east wall of car wash.  In lieu 

of repairing, enlarge existing overhead 10 ft. door to a 16 ft. door and move the 
east main door to the north side of the building.  All would be done within the 
current footprint of the building. 

 
 210 S. Old Woodward Ave. - Installation of exhaust fan for new kitchen hood at 

new roof location. 
 

Ms. Ecker noted a request for administrative approval for Bella Piati.  They want to 
place a trellis type system over their deck with a canopy and have the ability to hang 
sides down on it.  The consensus was this is a SLUP amendment and the applicant 
should come before the Planning Board. 

 
c. Draft Agenda for the Regular Planning Board Meeting on January 22, 2014  
 
 Study session items to be determined. 

 
d. Other Business  
 
 It was discussed that consideration should be given to amending the Bistro 

Ordinance in order to stop plastic enclosures. 
 
 The Long-Range Planning Meeting will be held on February 1. 

 
 Ms. Lazar noticed there are three "No Left Turn" signs at Pierce and Maple Rd.  

Something should done about removal. 
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 01-08-14 
 
PLANNING DIVISION ACTION ITEMS 
 
a. Staff report on previous requests (none) 

 
b. Additional items from tonight’s meeting (none) 
 

01-09-14 
 
ADJOURNMENT  
 
No further business being evident, board members motioned to adjourn at 10:30 p.m. 
 
 
        Jana Ecker 

Planning Director 
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Preliminary Site Plan & CIS Review 
34977 Woodward – Catalyst Development 
June 25, 2008 
Date:  June 16, 2008 
 
To:    Planning Board Members 
 
From:  _________________________ 

Jana L. Ecker, Planning Director 
 
Re: 34977 Woodward – Catalyst Development 

Final Site Plan & Design Review 
   
 
1.0 Introduction 
 

The subject site, 34977 Woodward, is currently the site of a vacant gas 
station and has a total land area of 0.315 acres.  It is located on the 
southwest corner of Maple and Woodward Avenue.  The applicant is 
proposing to increase the area of the site to 0.343 acres by squaring off 
the intersection of Maple and Peabody to improve the pedestrian crossing 
and to allow expansion of the corner of their building into the right-of-way.  
The applicant is proposing to demolish the existing building and surface 
parking lot to construct a mixed use development.  The proposed 
development will consist of one large building containing a maximum of 5 
residential units and 45,404 sq.ft. of office / retail space.   
 
The applicant appeared before the Planning Board on May 28, 2008, at 
which time the Planning Board accepted the Community Impact Study, 
and approved the Preliminary Site Plan with the following conditions: 
 

1) Provision of specification sheets for the residential 
condensing units prior to final site plan and design review; 

2) Provision of details on the size, location and required 
screening for all transformers prior to final site plan and 
design review; 

3) Identify a loading space on northbound Peabody to be 
included in the final site plan; and obtain a variance from the 
BZA. 

4) Preparation of a streetscape plan with all required Downtown 
streetscape elements prior to final site plan and design 
review; 

5) Provision of a photometric plan and specification sheets for 
all light fixtures; 

6) Provision of information regarding the percentage of glazing 
on each elevation prior to final site plan and design review; 
and 

7) Adjustment of the building footprint and planters along 
Woodward Ave. to provide a 10 ft. clear pedestrian walking 



Preliminary Site Plan & CIS Review 
34977 Woodward – Catalyst Development 
June 25, 2008 

path on the property that will be subject to the long-term 
lease, and a 5 ft. clear path east of Woodward Ave. 

8) The preliminary site plan would exclude the one street tree 
on Maple Rd. closest to Woodward Ave. 

 
The applicant has now provided the required specification sheets for the 
residential condensing units and wall sconces, a photometric plan, and 
has altered their site plan to show one loading space on Peabody, 
removed one street tree along Maple Road, and has shown all appropriate 
streetscape elements in accordance with Downtown Birmingham 
standards.  The applicant has also provided all glazing percentages, 
and will be required to obtain a variance from the Board of Zoning 
Appeals for the first level of the west elevation along Peabody Street.  
The applicant will also be seeking a variance for the required loading 
spaces. 
 
The applicant has not yet determined where the transformer will be 
located, but has advised that negotiations continue with Peabody’s to 
locate the transformer next door.  If this option does not work out, the 
applicant intends to locate the transformer in the underground parking 
level of the building.  Finally, the footprint of the building was not shifted to 
the south as requested by the Engineering Department, however, the 
applicant has shifted the street trees along Maple and adjusted the depth 
of the planter boxes to maximize the sidewalk width along Maple, and they 
have added a concrete pad for public art at the southeast corner of Maple 
and Peabody as requested by the Planning Board at Preliminary Site Plan 
Review. 
 

2.0      Land Use and Zoning  
 

2.1     Existing Land Use – The site currently consists of a vacant building 
and a surface parking lot.  The site was previously utilized as a 
gasoline service center, and is now used for temporary parking for 
construction vehicles.  The existing building is proposed to be 
demolished to allow construction of the new mixed use building. 
 

2.2  Zoning – The site is zoned B-4, Business Residential, and is zoned D-
4 in the Downtown Overlay District.  The applicant has elected to 
develop the site under the Overlay District regulations. The existing 
use and surrounding uses appear to conform to the permitted uses of 
the Zoning District. 

 
2.3  Summary of Adjacent Land Use and Zoning - The following chart 

summarizes existing land use and zoning adjacent to and/or in the 
vicinity of the subject site, including the proposed 2016 Regulating 
Plan zones. 
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A map of the area showing the subject property highlighted in red and showing 
the surrounding properties and the existing zoning is attached for your review.  
 
3.0    Use of Site 
 
In accordance with Article 3, section 3.04(c) of the Zoning Ordinance, the 
proposed retail, office and residential uses are permitted in the Downtown 
Overlay District.  The applicant has elected to develop under the Downtown 
Overlay District regulations.   
 
4.0    Setback and Height Requirements 
 
The attached summary analysis provides the required and proposed bulk, area, 
and placement regulations for the proposed project. The applicant meets the 
bulk, height, area and placement requirements for the D-4 Overlay District 
zoning.   The applicant will be required to obtain variances from the Board of 
Zoning Appeals for the required loading spaces. 
 
5.0   Screening and Landscaping 
 

5.1 Dumpster Screening – The applicant is proposing to store all trash 
within the proposed building.  A private collection service will be 
utilized.   

 
5.2 Parking Lot Screening – The applicant is proposing 10 on-site parking 

spaces, to be located in the underground level.  Thus, all parking is 
fully screened by the building itself.   
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5.3 Mechanical Equipment Screening – The applicant is proposing to 
house the mechanical equipment on the rooftop.  Rooftop screening is 
required for all proposed rooftop mechanical units.  Article 04, 4.49 
(C)(8) of the Zoning Ordinance requires that all rooftop mechanical 
equipment must be obscured by a screen wall constructed of materials 
compatible with the materials used on the building, that provides an 
effective permanent visual barrier that minimizes the visual impact of 
the equipment from other points of observation and that: 

(a) The screen walls must be less than 10 feet in height; and 
(b) The screen walls shall, to the best extent possible, not extend 

above the top edge of an imaginary plane extending upward no 
more than 45 degrees from the eave line. 

 
The applicant is proposing to screen all rooftop mechanical units with 
10’  high screen walls around all of the proposed rooftop mechanical 
equipment.  The proposed screen walls will not extend past an 
imaginary 45 degree plane from the eave line, and they have been 
integrated into the design of the building to give the building a more 
substantial presence.  The applicant has provided dimensions and 
specification sheets for all of the proposed rooftop mechanical 
equipment.  Four RTU’s are proposed between 6’4” in height and 9’10” 
in height.  One MUA is proposed at 5’ in height, along with 10 
residential condensers at 3’ in height.  As the largest rooftop 
mechanical unit is 9’ 10” in height, all units will be fully screened by the 
proposed screen wall.   
 
The location of electrical transformer(s) has not yet been determined.  
The applicant has provided an electrical room on the underground 
parking level which could house a transformer.  The plans note that the 
applicant is negotiating with the owners of Peabody’s to locate the 
transformer(s) on the Peabody property.  If negotiations are 
unsuccessful, the applicant will locate the transformer in the 
underground parking level of the building.  If the transformer is 
proposed outside of the building, appropriate screening will be 
required.   The applicant must provide details on the size, location 
and required screening for all transformers and submit same for 
Administrative Approval prior to installation. 
 

5.4 Landscaping – A detailed landscape plan has been provided.  It shows 
an extensive use of container plantings and the addition of street trees 
along Maple, Woodward and Peabody.  Planters are proposed on all 
sides of the building.  Proposed perennials for the planters include 
Variegated Sweet Flag, Montgomery Astilbe, Happy Returns Daylilly, 
Fire and Ice and Halcyon Hosta and Northwind Switch Grass.  In 
accordance with Article 4, section 4.20 LA-01, the only required 
landscaping is 1 street tree / 40’ of street frontage.  The applicant has 
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320’ of street frontage, and thus 8 street trees are required.  Eight are 
proposed.  Specifically, two “Princeton Sentry” Ginkgo street trees with 
tree grates are proposed on Peabody, three “Princeton Sentry” Ginkgo 
trees are proposed on Maple with tree City approved “Gingko” tree 
grates from East Jordan Iron Works, and three “Skyline” Honey Locust 
trees are proposed on Woodward, to be surrounded by grass in the 
MDOT right-of-way.  A permit from MDOT will be required for changes 
in the right-of-way along Woodward.  

 
6.0    Parking, Loading and Circulation 
 

6.1      Parking –  The subject site is located within the Parking 
Assessment District and thus no parking is required for the retail or 
office uses.  A maximum of five residential units are proposed, and 
thus 8 on-site parking spaces are required.  The applicant is 
roposing 10 parking spaces in the underground parking level.   

 
6.2 Loading – In accordance with Article 4, section 4.21 of the Zoning 

Ordinance, 1 loading space is required for the restaurant use (less 
than 20,000 sq.ft.), and 1 is required for the office use (less than 
50,000 sq.ft.).  Due to the constraints of the site, the applicant is not 
able to provide any loading spaces on site, and intends to apply to 
the Board of Zoning Appeals for the required variance.  At 
Preliminary Site Plan Review, the Planning Board expressed their 
support for loading on the east side of Peabody, just south of 
Maple.  The applicant has now submitted plans showing the 
on-street loading area on Peabody as recommended by the 
Planning Board, and will appear before the Board of Zoning 
Appeals on July 8, 2008 to seek a variance for the required 
loading spaces.  It was previously determined that on-street 
loading would occur at off-peak hours (before 7:00 a.m. and after 
5:00 p.m.), and that parking meters would be installed to allow on-
street parking during the daytime hours.  The applicant is 
requesting to maintain the loading area as such at all times to 
provide maximum flexibility for deliveries, loading and to allow 
for people to be dropped off or picked up.  The City’s traffic 
consultant has expressed concern about the safety and 
feasibility of a valet service at this location.  The Engineering 
Department has also indicated their preference for metered 
parking so that the public use of the street is maximized. 

 
6.3 Vehicular Circulation and Access – The proposed development 

includes the removal of two curb cuts along Woodward, and the 
removal of one curb cut on Maple.  The existing curb cut on 
Peabody will be reconfigured, but vehicular access to the site will 
continue off of Peabody at the southwest corner of the site.  There 
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will be private access only to the underground parking level, which 
only contains 10 parking spaces.  A permit from MDOT will be 
required for changes in the right-of-way along Woodward.   

 
6.4      Pedestrian Circulation and Access – The applicant has provided 

pedestrian entrances directly from the public sidewalks at the 
corner of Maple and Peabody  to the office and restaurant lobby, 
which is accessible directly from Maple, and directly from Peabody.  
Pedestrian entry to the residential lobby has been provided on the 
Maple elevation towards the center of the building.  Secondary 
pedestrian access to the building has also been provided off of 
Woodward at the southeast corner of the site.  These entrances 
are not located on the frontage lines as required by the Zoning 
Ordinance.  However, the City Attorney has advised that this 
provision is in conflict with the Michigan Building Code, and 
that state law supercedes our local ordinance.  Accordingly, 
the requirement that the doorway be located “on the frontage 
line” cannot be enforced.  As such, the City Attorney has 
advised that a variance is not required.   

 
 At Preliminary Site Plan Review, the Engineering Department 

expressed concern with the width of the sidewalk on the west end 
of the site along Maple (previously shown as 8.3’), in the area to be 
leased from the City.  The Engineering Department has requested 
a minimum 10’ wide sidewalk in this area.  The width of the 
sidewalk as currently proposed from the face of the curb is: 

 
• 13.66’ at northwest corner (lobby); 
• 9.47’ at the northwest pier along Maple; 
• 9.01’ at the northeast pier along Maple;  and 
• 8.81’ at the northeast corner of the planting bed. 

 
In accordance with the Zoning Ordinance, the minimum width of the 
pedestrian path is 5’ clear.  At the narrowest point of the sidewalk 
along Maple, the pedestrian path is 5.845’ in width from the face of 
the building to the edge of the hole in the proposed tree grates, 
which are ADA compliant.  Thus, the proposed sidewalk widths 
exceed the minimum requirements contained in the Zoning 
Ordinance. 

 
 The applicant has shifted the Woodward Avenue crosswalk to the 

south as requested by the Engineering Department to reduce the 
distance for pedestrians to cross the southbound lanes of 
Woodward.  The applicant has also shown the proposed Maple 
Road crosswalk on the plan from the southwest corner of Maple 
and Peabody to the northwest corner of Maple and Park.  The 
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application states that the proposed Maple Road crosswalk is not 
contained within the scope of the project, and is not recommended 
by their traffic consultant given the potential to cause traffic back 
ups onto Woodward Avenue.  However, the Engineering 
Department has requested that this crosswalk be included 
within the scope of the project to ensure that safe and efficient 
access is provided along Maple during construction of this 
building, as the entire south side of Maple sidewalk will have 
to be closed to accommodate construction. 

 
6.5 Streetscape – The applicant has proposed a sidewalk expansion at 

the northwest corner of the site to improve the pedestrian crossing 
at the intersection of Maple and Peabody.  This intersection has 
long been identified as one ripe for improvement.  The 2016 Plan 
recommended the removal of the concrete island, and the 
realignment of the intersection to line up with Park Street to the 
north, and to reduce the distance of the crossing for pedestrians.  
The applicant has met with the Engineering and Planning 
Departments to review their proposal for this intersection.  The 
changes as proposed will significantly reduce the distance for 
pedestrians to cross Peabody, and will eliminate the concrete 
island, as recommended in the 2016 Plan.  The reconfiguration also 
expands the width of the public sidewalk to create a plaza area at 
the corner of Maple and Peabody, which will now prominently 
display a piece of public art at its center.   The proposed 
realignment also lines up with Park Street to the north, which would 
allow for this intersection to return to a full movement intersection if 
the City so chooses when the gas station on the north side of 
Maple redevelops.   

 
The applicant is currently proposing the use of the downtown 
standard furnishings in Birmingham Green, as required.  The 
proposed location of benches and trash receptacles as shown on 
the plan will add to the pedestrian experience and create intimate 
public gathering spaces.  

 
As discussed above, the City is recommending installation of two 
parking meters on the east side of Peabody in the area of the 
proposed on-street loading area.  The Engineering Department is 
also requesting that the installation of the proposed Maple 
crosswalk be included within the scope of this project to ensure 
adequate pedestrian circulation around the site during construction. 
The City will require the execution of a streetscape agreement 
outlining all required improvements in the right-of-way, 
including new sidewalks, curbs, tree wells etc.   
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7.0      Lighting  
 

The applicant is proposing 25 custom sconce light fixtures to be affixed to 
the façade of the building on three sides at a height of 6.75' above grade.  
The south side of the building abuts the property line of the property to the 
south, no lighting is proposed for this elevation.   
 
The vertical wall mounted lights will be 30” in length 13” wide and 4” deep.  
The fixture will be fitted with two 39 watt fluorescent twin tube T5 bulbs.  
The sconce shroud will be a custom design of a fabricated aluminum grill 
over a translucent white acrylic enclosure. In addition, the applicant is 
proposing six (6) pedestrian scale street lights in the downtown 
Birmingham style, four along E. Maple and two on Peabody.  Additional 
fixtures are proposed for the upper level terraces as required by Code; 
these lights should not have a significant effect on the lighting at the street 
level.   
 
A photometric plan and specification sheets for all light fixtures have been 
provided by the applicant.  The light levels and variation ratios in the 
right of way abutting and adjacent to the building are in compliance 
with section 4.21 LT-01 of the zoning ordinance.   
 
Sign lighting will also be proposed for signage to be determined at a later 
date.  The applicant will be required to appear before the Design Review 
Board for approval of all signage and sign lighting. 
 

8.0 Departmental Reports 
 

8.1 Engineering Department - The Engineering Division has reviewed 
the plans dated June 8, 2008, for the above project.  The following 
comments are offered: 

 
1. If the building is to be constructed as shown, the City will need to 

enter into a long-term lease with the building owner to allow use of 
the publicly owned land southeast of the Maple Rd./Peabody St. 
intersection.  In our attempt to create a pedestrian-friendly 
environment, the City should avoid overly narrow City sidewalks, 
particularly where vehicle traffic levels are as high as they are here.  
The thirty foot long section just east of the Maple Rd. lobby door is 
proposed such that the excessively narrow sidewalk is being 
extended further to the west than necessary (i.e.: an 8 ft. wide 
sidewalk would be provided for the public when in fact a larger 
section of public property exists for this purpose today).  The 
Engineering Dept. recommends that no less than ten foot sidewalks 
be provided along Maple Rd. for that portion where a lease to 
private use is being entertained. 



Preliminary Site Plan & CIS Review 
34977 Woodward – Catalyst Development 
June 25, 2008 

 
2. Construction of this project will be difficult given the shortage of 

space available in the adjacent rights-of-way for construction 
staging.  The applicant should be aware that the City will not be in a 
position to allow any lane closures of Maple Rd. longer than for 
short time periods (less than a day) during the life of the project.  
Further, assuming the existing sidewalk will be closed during 
construction, there will be no space available to provide a sidewalk 
shed.  Construction of this property cannot be conducted 
concurrently with a project on the north side of the block, as there 
would be no space left for pedestrian access.  In addition, the 
applicant needs to be aware that the proposed reconstruction of the 
Maple Rd./Park St./Peabody St. traffic signal, which will incorporate 
a Maple Rd. pedestrian crossing, will be required to be 
implemented prior to closure of the Maple Rd. sidewalk, thereby 
providing a safe access for Maple Rd. south side pedestrians to 
Woodward Ave.  The City will expect the modernization of this 
traffic signal to include a mast arm design matching others currently 
being installed in the downtown Birmingham area. 

 
3. The C.I.S. indicates that a zoning variance will be required to 

construct the building without a loading zone.  In discussions with 
the owner, it is their proposal to park trucks on Peabody St. during 
low traffic periods of the day to accomplish daily loading needs.  It 
is important to remember that Peabody St. will be converted into a 
three-lane road in the near future, meaning that the northbound 
traffic lane will be up against the curb, in direct conflict with where 
trucks would have to park as proposed.  Creating an inherently 
dangerous situation on a new building when alternatives exist 
seems like poor planning.  In a previous discussion with the owner, 
it was noted that a loading zone could be created by using the 
existing parking area in the Woodward Ave. right-of-way directly 
south of the site.  Using this area would be significantly safer than 
what is proposed.  Waiving this requirement is not in the best 
interest of the City or the public that will use Peabody St. well into 
the future. 

 
 Noting the modifications to the plan in this area, we offer the 

following: 
  

a. The bumpout as designed seems excessively large.  The 
City cannot approve dimensions of this nature if the space provided 
for trucks to make a right turn from Peabody St. to Maple Rd. is not 
provided. 

  
b. The excess space being taken up in the right-of-way will 
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benefit the tenants of this building, as well as the neighboring 
buildings, significantly more, if the loading zone is allowed to be 
used as such until 9 AM in the morning.  After that time, it will be of 
much better use to the public marked as two metered parking 
spaces.  We see no reason such a large area of valuable public 
right-of-way would be granted to the exclusive use of this property 
owner without any consideration for the other uses this area can 
provide.  

 
4. Notes on the plan indicate that negotiations are underway to install 

a transformer for this building on adjacent private property.  Should 
these negotiations not materialize, the applicant needs to be aware 
that installing the transformer on public right-of-way is not an 
option.    

 
5. Being in the downtown area, the owner will be required to sign a 

Streetscape Agreement, agreeing to pay for all costs necessary to 
finish the E. Maple Rd. and Peabody St. frontages of the property 
with the City’s standard streetscape consisting of exposed 
aggregate sidewalk, landscaping, etc. The sidewalk on the 
Woodward Ave. frontage shall have the small sawcut pattern to 
carry this design theme on this side of the building as well.  The 
agreement must be signed prior to the issuance of a construction 
permit. 

 
The following permits will be required from the Engineering Division for 

this project: 
 
A. Sidewalk/Drive Approach Permit (for all pavement installed in the 

right-of-way). 
B. Right-of-Way Permit (for excavations in the right-of-way). 
C. Street Obstruction Permit (for partial obstructions of the City 

sidewalk or alley). 
 

In addition, a permit will be required from the Michigan Dept. of 
Transportation (MDOT) for any use and construction within the 
Woodward Ave. right-of-way. 

 
8.2      Department of Public Services – DPS has no concerns. 
 
8.3     Fire Department - The Fire Department has no concerns, as the 

required FDC connection has been added on the north end of the 
east elevation of the building and a fire hydrant was added to the 
plan along Woodward Avenue. 

 
8.4     Police Department – The Police Department has no concerns. 
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8.5 Building Division – The City of Birmingham may be enforcing the 

2006 Building Codes when application for building permit is made. 
The proposed plan has an exiting issue with the stairwells located in 
the South-West corner of the proposed building. Discussions have 
been had with the architect on this issue.  No window openings are 
allowed for the proposed zero property line setbacks on the south 
elevation of the proposed building. This applies only to the area not 
abutting the building towards the south in accordance with a State of 
Michigan Construction Code Commission ruling.          

 
9.0 Design Review 
 

The applicant has submitted full elevation drawings on sheets A-7 and A-
8, along with three dimensional illustrations on sheet G1.  The applicant is 
proposing to utilize the following materials: 
 

• Mankato Stone in honed Golden Amber and Golden Buff; 
• Indiana Limestone with a sugar cube finish and a bush-hammered 

finish; 
• Bronze finish aluminum windows and doors; 
• 1”  bronze tint insulated glass windows and doors with Low-E 

coating; 
• ACM Centria metal panels with a Kynar finish to match the Indiana 

limestone and the bronze aluminum finish of the windows for the 
mechanical screen walls, cornices, and other architectural accent 
details; 

• Custom bronze painted aluminum canopies and sunshades; 
• Custom bronze painted aluminum solid panel for the dumpster 

screening;   
• Custom bronze painted aluminum open panels for the parking 

access doors;  
• Custom painted aluminum scones in Pewter;   
• Custom steel railings in Pewter to surround all of the outdoor 

terraces;  and 
• Medium bronze door hardware. 

 
The applicant has stated that the building will be designed with as many 
LEED certified materials and processes as is practical, and that the 
building will be energy efficient and will respect the environment.  No 
details on the LEED certified materials or processes have been 
provided at this time.   
 
The five-story mixed use building will provide a substantial presence for 
the gateway to downtown, and extensive detailing has been provided to 
create a vertically-proportioned façade that is suitable for a terminating 
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vista location.  In addition, particular care has been given to providing 
pedestrian scale architectural details on the first floor, and to creating a 
pedestrian friendly streetscape on this site.   The use of terraces on levels 
2, 4 and 5 maximize outdoor living area for tenants, and will add interest 
and life to the building.   
 
The proposed building meets most of the architectural standards set out in 
Article 3, Overlay District, of the Zoning Ordinance as it is at least 90% of 
the exterior finish of the building is Mankato stone, limestone, metal, wood 
and glass, the first floor storefronts are directly accessible from the 
sidewalk, vehicular openings are less than 25’ in width, the windows are 
vertically proportioned, no blank walls face a public street, the storefront 
windows have mullion systems, with doorways and signage integrally 
designed, all glass is lightly tinted or clear, balconies and railings are 
made of metal, and the main entries incorporate canopy features to add 
architectural interest on a pedestrian scale.   
 
However, the proposed building does not meet all of the architectural 
standards set out in Article 3 of the Zoning Ordinance, as only 33% 
glazing is proposed on the first floor of the west elevation (Peabody), and 
a minimum of 70% is required.  This particular parcel fronts on three 
streets, and thus has no opportunity for providing basic trash and loading 
services from the rear, and thus the Peabody side has been selected as 
the best choice for the service-oriented operations of the building, which 
do not allow for the 70% glazing requirement to be met.  The applicant is 
scheduled to have their variance request considered by the Board of 
Zoning Appeals on July 8, 2008.   
 
The primary building colors and materials of natural colored limestone and 
Mankato stone  are compatible with the character of the surrounding area.  
Overall, the Planning Division finds that the proposed massing, design and 
materials for the new mixed use building are compatible with adjacent 
structures, and in keeping with the character of downtown Birmingham.   
The applicant will be required to obtain sign approval from the 
Design Review Board for all proposed signage as this in not within 
the jurisdiction of the Planning Board. 
 

10.0  Overlay District Compliance   
 
Article 3, section 3.01 of the Zoning Ordinance states that the purposes of 
the Overlay District are to: 
 

(a) Encourage and direct development within the boundaries of 
the Overlay Zoning District and implement the 2016 Plan; 

(b) Encourage a form of development that will achieve the 
physical qualities necessary to maintain and enhance the 
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economic vitality of downtown Birmingham and to maintain 
the desired character of the City of Birmingham as stated in 
the 2016 Plan; 

(c) Encourage the renovation of buildings;  ensure that new 
buildings are compatible with their context and the desired 
character of the city;  ensure that all uses relate to the 
pedestrian;  and, ensure that retail be safeguarded along 
specific street frontages; and 

(d) Ensure that new buildings are compatible with and enhance 
the historic districts which reflect the city’s cultural, social, 
economic, political, and architectural heritage. 

 
The proposed development implements some of the recommendations 
contained in the Downtown Birmingham 2016 Master Plan (“2016 Plan”) 
as the applicant is proposing a mixed use building with first floor retail 
space, and the applicant has provided significant architectural elements at 
the corner of Maple and Woodward to create a terminating vista as 
recommended in the 2016 Plan.  The proposed development and uses 
relate to the pedestrian, as the building is located at the property line and 
was designed with human scale detailing on the first floor, including 
canopies, large windows, planters, and pedestrian entrances from all 
adjacent streets.   
 
In addition, the DB 2016 Report encourages four or five story buildings 
along Woodward Avenue and states that “Traditional American cities, 
except the very largest, rarely exceed five stories in building height and 
most commonly range from two to four stories.  Downtown Birmingham 
adheres to this rule, with the most memorable streets tending to be at 
least two stories and the least memorable being mostly one story”.  The 
Planning Division finds that the proposed five story building does meet the 
spirit and intent of the 2016 Plan as it does provide for significant massing 
at this prominent corner and provides the mass and architectural details 
required for a site identified as a terminating vista under the 2016 Plan.  
The proposed streetscape elements and plant material at the northwest 
corner of the site also provide greater interest and prominence. The 
proposed development also adds two floors of residential units, and 
provides retail uses on the ground floor along both Maple and Woodward 
as required.   
 
In addition to these general goals and objectives, the 2016 Plan also 
contained specific recommendations for this area, named the “Maple 
Road Gateway”.   The 2016 Plan states that the Maple Road entry to 
downtown is currently flanked by two gasoline stations, both of which still 
exist today, but are vacant.  The Plan states that portions of both of these 
sites as a pair could form a significant gateway to downtown and should 
share a similar height, massing and, as much as possible, architectural 
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syntax.  Previously, a five story mixed use building was approved for the 
northwest corner of Maple and Woodward.  This building was similar in 
height and massing to the proposed Catalyst development.  It was also 
similar in terms of the design and materials, from the use of stone, to 
metal panels to screen the rooftop mechanical.  However, the site plan for 
the northwest corner of Woodward and Maple has since expired.  No new 
concepts have been proposed at this time.  Accordingly, the Catalyst 
building will be the first one of the twin buildings to be constructed, and 
should be used as a model for the height, scale and design of the building 
that will ultimately be constructed on the northwest corner, in accordance 
with the recommendations of the 2016 Plan.   
 
The 2016 Plan further recommended that the City attempt to secure and 
hold this site, and additional parcels to the south, to construct a substantial 
new parking deck.  Appendix G-9 recommends a mixed use liner building 
on the northern half of this site and the eastern portion of this site, with 
approximately one third of the site (the SW portion) to be utilized for a 
parking deck.  Appendix G-9 also recommends the use of the entire 
Peabody Restaurant site and the Great Frame Up for use as a parking 
deck.  At this time, the City is not interested in constructing additional 
parking structures within the downtown, and neither of the two southern 
parcels are available for sale. 
 
Finally, Appendix G-11 provides a rendering of the conceptual build-out of 
the portion of Maple Road from Park Street to Woodward Avenue.  The 
rendering illustrates a substantial mass of building on the northern half of 
the subject site, to be matched in scale, mass and architecture to another 
twin building on the north side of Maple.  As discussed above, the Catalyst 
building, if approved, will be the first of the two gateway buildings to be 
constructed, and any proposals for a building on the northwest corner of 
Maple and Woodward will be required to mirror the height, scale and 
design of this building.  The illustrations contained in the 2016 Plan 
recommend five story buildings on both of the Maple gateway sites, which 
is the height proposed by Catalyst at this time.  However, the rendering 
also shows sloped roofs on both twin buildings.  Catalyst is proposing a 
flat roof building which is compatible with other buildings in the vicinity.  
Finally, the 2016 Plan recommends that any proposed development at the 
Maple Road gateway should be carefully scrutinized at the time of 
development given its prominence as a gateway to the downtown core of 
Birmingham.  The northeast corner of the site also provides a terminated 
vista with a vertical tower element, which contains distinct and prominent 
architectural features of enhanced character and visibility to provide a 
positive visual landmark.   
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11.0 Approval Criteria 
 

In accordance with Article 7, section 7.27 of the Zoning Ordinance, the 
proposed plans for development must meet the following conditions: 

 
(1) The location, size and height of the building, walls and fences shall be 

such that there is adequate landscaped open space so as to provide 
light, air and access to the persons occupying the structure. 

 
(2) The location, size and height of the building, walls and fences shall be 

such that there will be no interference with adequate light, air and 
access to adjacent lands and buildings. 

 
(3) The location, size and height of the building, walls and fences shall be 

such that they will not hinder the reasonable development of adjoining 
property nor diminish the value thereof. 

 
(4) The site plan, and its relation to streets, driveways and sidewalks, 

shall be such as to not interfere with or be hazardous to vehicular and 
pedestrian traffic. 

 
(5) The proposed development will be compatible with other uses and 

buildings in the neighborhood and will not be contrary to the spirit and 
purpose of this chapter. 

 
(6) The location, shape and size of required landscaped open space is 

such as to provide adequate open space for the benefit of the 
inhabitants of the building and the surrounding neighborhood. 

 
12.0 Recommendation 
 

The Planning Division recommends that the Planning Board APPROVE 
the Final Site Plan & Design for 34977 Woodward with the following 
conditions: 
 

1. Approval by the City Commission of a lease for the portions of City 
property proposed for use by the applicant on the southeast corner 
of Maple and Peabody, and the southwest corner of Maple and 
Woodward Avenue; 

2. The applicant must provide details on the size, location and 
required screening for all transformers and submit same for 
Administrative Approval prior to installation; 

3. Obtain a loading space variance from the Board of Zoning Appeals; 
4. Obtain a variance from the Board of Zoning Appeals for the 33% 

proposed first floor glazing along Peabody;  
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5. Provision of documentation demonstrating the capacity of the 
Peabody and Maple intersection to accommodate 40’ long truck 
turning movements;  and 

6. Execution of a Streetscape Agreement with all required Downtown 
streetscape elements, including the relocation of the southbound 
Woodward crosswalk and the Maple Road crosswalk west of 
Park/Peabody and the installation of two new parking meters on 
Peabody.  

 
13.0 Sample Motion Language 
 

Motion to APPROVE the Preliminary Site Plan for 34977 Woodward 
subject to the following conditions: 
 

1. Approval by the City Commission of a lease for the portions of City 
property proposed for use by the applicant on the southeast corner 
of Maple and Peabody, and the southwest corner of Maple and 
Woodward Avenue; 

2. The applicant must provide details on the size, location and 
required screening for all transformers and submit same for 
Administrative Approval prior to installation; 

3. Obtain a loading space variance from the Board of Zoning Appeals; 
4. Obtain a variance from the Board of Zoning Appeals for the 33% 

proposed first floor glazing along Peabody;  
5. Provision of documentation demonstrating the capacity of the 

Peabody and Maple intersection to accommodate 40’ long truck 
turning movements;  and 

6. Execution of a Streetscape Agreement with all required Downtown 
streetscape elements, including the relocation of the southbound 
Woodward crosswalk and the Maple Road crosswalk west of 
Park/Peabody and the installation of two new parking meters on 
Peabody.  

 
OR 

 
Motion to DENY the Final Site Plan & Design for 34977 Woodward. 
 
OR 
 
Motion to POSTPONE the Final Site Plan & Design for 34977 Woodward 
until the outstanding issues can be addressed.   
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Planning Board Minutes 
May 28, 2008 

 
PRELIMINARY SITE PLAN AND COMMUNITY IMPACT STUDY (“CIS”) 
REVIEW 
34977 Woodward Ave. 
Catalyst Development 
 
Ms. Ecker advised that the subject parcel is currently the site of a vacant gas 
station and has a total land area of 0.315 acres.  It is located on the southwest 
corner of Maple Rd. and Woodward Ave. The applicant is proposing to increase 
the area of the site to 0.343 acres by squaring off the intersection of Maple Rd. 
and Peabody to improve the pedestrian crossing and to allow expansion of the 
corner of their building into the right-of-way.  The applicant is proposing to 
demolish the existing building and surface parking lot to construct a mixed-use 
development.  The proposed development will consist of one large building 
containing a maximum of five residential units and 45,404 sq. ft. of office/retail 
space.  The applicant was required to prepare a CIS in accordance with Article 7, 
section 7.27 (E) of the Zoning Ordinance, as they are proposing a new building 
containing more than 20,000 sq. ft. of gross floor area. 
 
Due to the constraints of the site, the applicant is not able to provide any 
loading spaces on site, and intends to apply to the Board of Zoning 
Appeals for the required variance. The Engineering Dept. has advised that 
the loading for the site should occur from the Woodward Ave. right-of-way 
due to potential traffic conflicts on Peabody. 
 
CIS 
The applicant intends to seek financing through the Brownfield Redevelopment 
Authority to assist them in paying for the clean-up of this site, which has potential 
contamination due to its long-term use as a gasoline service station and auto 
repair shop.  Also there is potential migration from the site to the north and also 
from the site to the southwest of this property that may have leached onto this 
site and contributed to additional contamination levels.   
 
The applicant’s traffic study by Birchler-Arroyo Associates, Inc. concluded that 
traffic levels in the area have gone down, so there is ample capacity there to 
handle any additional traffic from this development.  Ten spaces are proposed in 
the underground parking level to provide parking for the residential component 
on the upper level.  Most of the people using this building will use public parking 
facilities.   
 
The letter received today from Wells & Associates, the City’s traffic consultant, 
noted several general data questions.  With regard to walking and transit trips, 
the applicant showed that approximately 10 percent of people arriving at this site 
would do so on foot or by transit.  Therefore they were able to reduce their 
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anticipated trip generation by ten percent.  The report should either provide 
support for the application of the 10 percent reduction related to Downtown 
Birmingham or remove it from the analysis to provide a conservative capacity 
analysis.   
 
The applicant’s traffic study made reference to the pedestrian cross-walk that the 
City has been considering implementing at the intersection of Maple 
Rd./Peabody St./Park St.  The Birchler-Arroyo study recommends that it is 
doubtful that such a crosswalk would be feasible but the report does not present 
the information on which they relied in coming to that decision.   
 
Further, Wells & Associates had concerns with regard to the evaluation methods 
and the traffic simulation models that were used. 
 
 
Mr. Rod Arroyo with Birchler-Arroyo Associates, Inc. said he feels confident they 
can address all of the traffic review concerns that have been raised by the City’s 
traffic consultant.  A lot of it is a matter of clarifying some of the information they 
have already provided plus running the simulation a little longer. 
 
They are looking at some alternatives in terms of signal timing for the pedestrian 
crossing of Maple Rd. at Peabody.  Because Peabody is so close to Woodward 
Ave., you do not want to have a situation where traffic is backing up onto 
Woodward Ave. because signal timing is being taken away.  They are proposing 
at the moment that the signaling situation, other than timing, would be the same.   
 
Mr. Bruce Browning with Eckert Wordell Architects, LLC said they always have 
envisioned that there would be three lanes at that intersection, one headed 
south, one headed north, and a center left lane being unused.  For off hours a 
truck could park in the right-hand lane for temporary loading, still maintaining the 
center lane which was not being used as the right turn lane.  Also, there would be 
a single right turn off of Maple Rd. onto Peabody.  Mr. Nickita suggested taking 
the right lane and making it a turn-out for loading, leaving one lane going north 
and one gong south. 
 
Mr. Arroyo indicated the reconfiguration of lanes would not have a substantial 
impact on volumes and backing up. 
 
Mr. Blaesing asked how they will accommodate loading for offices and other 
features of the building if their only loading is off of northbound Peabody.  Mr. 
Browning replied the entrance point to the restaurant and all of the offices is at 
the corner of Maple Rd. and Peabody.  Ms. Ecker thought that Peabody is the 
best location for loading because it is the least heavily traveled.   
 
On another subject, Mr. Browning said because they are building up to the lot 
line they have been in contact with a foundation retaining specialist as to how to 
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seal off the site to construct the sub-level.  Mr. Jason Novotny with Eckert 
Wordell added they plan an integrated approach with the construction of the 
building as well as the excavation and support system.  They anticipate going 
down 12 ft. 6 in. from grade. 
 
Mr. Dan Cassidy with Soil and Materials Engineers, Inc. spoke about what he 
knows is there and how they intend to deal with it.  With the proposed 12 ft. 
excavation all of the fill material and water will be removed and the building on 
native clays.   
 
Mr. Tim Akney with the CSM Group, Construction Manager, explained they are in 
the preliminary stages of sorting out what type of engineered system will be used 
for this site, depending on the amount of contaminated water that is found and 
that will need to be treated. 
 
Chairman Boyle emphasized they look to the applicant to put together a team 
that will ensure that whatever happens on this site is not going deleteriously 
affect the building immediately to the south, or any other facilities immediately in 
that area. 
 
There was no public comment at 9:58 p.m.  
 
Motion by Mr. Blaesing 
Seconded by Mr. Nickita to accept the CIS for 34977 Woodward Ave, 
Catalyst Development, with the following conditions: 

1) The applicant coordinate with the City and the utility companies 
to determine the location of any utility easements;  

2) Approval of the traffic study by the City’s traffic consultant, Wells 
& Associates; and 

3) The applicant supply all of the requested information to satisfy 
the concerns of the City’s traffic consultant. 

 
Mr. Blaesing commented that traffic levels are down.  Even in the worst-case 
condition there doesn’t seem to be a traffic problem that would be initiated by this 
project. 
 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas: Blaesing, Nickita, Boyle, Haberman, Lazar, Whipple-Boyce, Williams 
Nays: None 
Absent:  None 
 
Mr. Blaesing could not understand why the board only received the letter from 
the City’s traffic consultant at the beginning of this meeting.  The four page letter 
ends with the conclusion that the board should deny approval, yet the board 
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members had no time to review it.  In the past when an applicant submitted this 
kind of data at the last minute the board would not consider it.  He wanted to 
prevent this from happening in the future.  Ms. Ecker was not sure what happens 
at the traffic consultant’s end in terms of the delay, but she assured that as soon 
as the City receives the CIS study from the applicant it is sent by currier, next day 
delivery, or they pick it up.  The study went to them at least three weeks ago and 
she just received the final draft of their response this afternoon. 
 
Mr. Blaesing encouraged Ms. Ecker to talk to them and also asked that she 
mention this to Mr. Markus.  He is not happy they are providing the City with this 
kind of service.  It is not the first time this has happened; in fact, it has become 
almost a regular occurrence.  Mr. Nickita agreed.  The same standard should be 
expected from people who work with the board as is expected from applicants.  
 
Ms. Ecker indicated the city attorney has advised this will be a long-term lease 
situation between the applicant and the City with regard to the applicant using 
City property to redefine the boundaries of their parcel.  It will require approval by 
the City Commission. 
 
Preliminary Site Plan Review 
 
Discussion centered around the sidewalk widths. 
 
Mr. Browning explained that they virtually achieve 10 ft. sidewalk width for the 
corners along Woodward Ave.  It is just for the three bays in between that the 
sidewalk would be slightly under 10 ft. in width.   
 
Mr. Williams suggested the applicant could relieve some of the congestion at the 
northeast corner by eliminating one of the trees.  That would improve site lines 
there. 
Mr. Blaesing said to the extent that the applicant is asking the City for additional 
land at that corner, the City certainly has a good negotiating tool to come back 
and ask them to take the building in a foot and a half or more to make sure there 
are adequate sidewalks along Maple Rd.  There needs to be space for trees and 
space for people, and if that has an impact on the building, so be it.   
 
Mr. Browning talked about the proposed building.  The design team has decided 
to shoot for a LEED silver certification. They have tried to give the building some 
architectural balance and style.  The restaurant will feature modern Italian-style 
dining where the chef will show the preparation of different types of featured 
dishes. 
 
Ms. Patti Owens, Catalyst Development, estimated that 100 new jobs will be 
created as a result of the business they will be bringing.  The restaurant will 
probably employ anywhere from forty to fifty people.   
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Ms. Ecker indicated the building height to the eave line is 54.6 ft.  It conforms to 
the Zoning Ordinance. 
 
Mr. Blaesing felt that buildings of this nature and larger have the responsibility to 
provide some amenities to the City of Birmingham.  The City has strived over the 
last 20 years to introduce sculpture into as many locations as possible.  
Therefore, one of things he usually asks developers of significant buildings is 
whether or not they can find a place to locate some kind of public art which would 
be a gift to the citizens of Birmingham.  He looks forward to the applicants 
coming back at final site plan review with something to offer. 
 
Mr. Nickita asked the applicants to continue to consider outdoor dining within a 
niche of their building.   
 
Chairman Boyle took the discussion to members of the public at 10:53 p.m. 
 
Mr. Carroll DeWeese, 932 Purdy, cautioned there may not be enough capacity in 
the parking garage to serve the building adequately.  Even with valet parking for 
the restaurant, where will they park?  It is in the applicant’s self interest to have 
an answer that is clear to everyone because they are talking anywhere from one 
hundred to two hundred additional vehicles at any given peak point in time. 
 
Mr. Williams noted that an additional parking garage across the street in the 
Triangle District may be something for the City to consider, particularly as this 
corner becomes more developed.   
 
Mr. Nickita said that given the complexity of the tight site, the applicant should 
think about incorporating the third lane along Peabody into the site plan as a 
loading/service zone.  Chairman Boyle agreed, and urged the applicant to 
consider that space for circulation and for loading, perhaps using different 
textures, signage, and lighting.   
 
Motion by Mr. Blaesing 
Seconded by Mr. Williams to extend the meeting 15 minutes to 11:15 p.m. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas: Blaesing, Williams, Boyle, Haberman, Lazar, Nickita, Whipple-Boyce  
Nays: None 
Absent:  None 
 
Motion by Mr. Blaesing 
Seconded by Mr. Williams to approve the preliminary site plan for 34977 
Woodward Ave., Catalyst Development, subject to the following conditions: 
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9) Provision of specification sheets for the residential condensing 
units prior to final site plan and design review; 

10) Provision of details on the size, location and required screening 
for all transformers prior to final site plan and design review; 

11) Identify a loading space on northbound Peabody to be included in 
the final site plan; and/or obtain a variance from the BZA. 

12) Preparation of a streetscape plan with all required Downtown 
streetscape elements prior to final site plan and design review; 

13) Provision of a photometric plan and specification sheets for all 
light fixtures; 

14) Provision of information regarding the percentage of glazing on 
each elevation prior to final site plan and design review; and 

15) Adjustment of the building footprint and planters along 
Woodward Ave. to provide a 10 ft. clear pedestrian walking path 
on the property that will be subject to the long-term lease, and a 5 
ft. clear path east of Woodward Ave. 

16) The preliminary site plan would exclude the one street tree on 
Maple Rd. closest to Woodward Ave. 

 
Mr. Nickita explained the idea is to have one southbound lane, one northbound 
lane and then the third lane being incorporated into some type of service 
situation along Peabody. 
 
Chairman Boyle thought that with some modifications to the northwest corner the 
applicant could satisfy condition (7) without moving the building.   
 
Mr. Williams thought it is possible to reduce the sidewalk below 10 ft. on the 
property at the northwest corner that the applicant will lease from the City.  The 
City Commission may recognize that this plan can be accomplished with less 
than 10 ft. of sidewalk.   
 
Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas: Blaesing, Williams, Boyle, Haberman, Lazar, Nickita, Whipple-Boyce 
Nays: None 
Absent:  None 
 
Ms. Patti Owens pointed out this building has been under design for almost two 
years.  A lot of time and money went into the project.  It is a big deal to change a 
building that has been designed as far as this one has.  Therefore, she does not 
want to change the footprint of the building; it very small as it is. 
 
Motion by Mr. Haberman 
Seconded by Ms. Whipple-Boyce to extend the meeting 5 minutes to 11:20 
p.m. 
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Motion carried, 7-0. 
 
VOICE VOTE 
Yeas: Haberman, Whipple-Boyce, Blaesing, Boyle, Lazar, Nickita, Williams 
Nays: None 
Absent:  None 
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Item Page 

 
FINAL SITE PLAN REVIEW  
Woodward Ave. 
Catalyst Development 
New construction of a five-story, mixed-use building containing retail, 
office, structured parking, and two floors of residential units  
 
     Motion by Mr. Haberman 
Seconded by Mr. Williams to approve the Final Site Plan for 34977 
Woodward Ave. subject to the following conditions:   

1) Approval by the City Commission of a lease for the portions of 
City property proposed for use by the applicant on the 
southeast corner of Maple Rd. and Peabody, and the southwest 
corner of Maple Rd. and Woodward Ave.; 

2) The applicant must provide details on the size, location, and 
required screening for all transformers and submit same for 
administrative approval prior to installation; 

3) Obtain a loading space variance from the BZA; 
4) Obtain a variance from the BZA for the 33 percent proposed 

first-floor glazing along Peabody; 
5) Execution of a Streetscape Agreement with all required 

Downtown streetscape elements, including the re-location of 
the southbound Woodward Ave. crosswalk and the Maple Rd. 
crosswalk west of Park/Peabody.  

 
     Amended by Ms. Whipple-Boyce  
And accepted:  Item (2) will state that the transformer will be located in 
the basement level. 
 
     Amended by Mr. Nickita 
And accepted: 

6) The applicant is required to have clear glazing at the retail level 
of the building.  

Add to the end of Item (5) “conditioned upon M-Dot approval.”  
 
Motion carried, 7-0.  
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Item 

 
FINAL SITE PLAN REVIEW 
117 Willits 
Mitchell’s Fish Market 
Request for outdoor dining  
 
     Motion by Ms. Whipple-Boyce 
Seconded by Mr. Blaesing to approve the Final Site Plan for 117 Willits, 
subject to the following conditions: 

1) The applicant comply with the requirements of Article 04, 
section 4.41 OD-01 of the Zoning Ordinance as they relate to 
licensing and insurance requirements for the use of the public 
right-of-way; 

2) The applicant works with the Dept. of Public Works to locate a 
suitable location for the City bench currently located adjacent 
to the building; 

3) The applicant remove or adjust the two-top table along the west 
end of the café and rotate the planter to create a better 
enclosure for the café; 

4) The applicant comply with requests from City Departments; 
5) The applicant provide a detail of how they plan to address the 

door and the step on the northeast corner; and 
6) Tree grates are required on the trees on either side of the dining 

area. 
 
Motion carried, 6-1. 
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CITY OF BIRMINGHAM  
PLANNING BOARD PROCEEDINGS OF 

WEDNESDAY, JUNE 25, 2008 
 

 
 
Minutes of the Joint meeting of the City of Birmingham Planning Board held June 25, 
2008.  Chairman Robin Boyle convened the meeting at 7:35 p.m. 
 
Present: Chairman Robin Boyle; Board Members Brian Blaesing, Sam Haberman, 

Gillian Lazar, Mark Nickita, Janelle Whipple-Boyce, Bryan Williams; 
Student Representative Cole Fredrick 

 
Absent:  None  
   

06-23-08 
 

Approval of the Minutes of the Planning Board Meeting held June 11, 2008 
 
Postponed. 
 

06-24-08 
 
Chairperson’s Comments  
 
The chairman commented that the projects being considered this evening are strong 
buildings that people will want to look after far into the future. 
 

06-25-08 
 
Approval of the Agenda  
 
Ms. Ecker informed everyone that Elie’s has decided to withdraw their proposal to add 
an elevated outdoor dining platform in addition to their existing café, in light of the City 
Commission’s decision with respect to “Toast” not to allow extra outdoor dining on the 
sidewalk.  The review for 122 E. Brown St. and 503-511 Pierce St. is postponed 
awaiting the determination of the City Commission on July 14, 2008 with regard to that 
parcel’s zoning overlay status.  The review for the former Barclay Inn site at 500 E. 
Maple has been postponed because they are having issues with providing the required 
parking on-site. 
 

 
 
 
 

1 



 

06-26-08 
 

SPECIAL LAND USE PERMIT (“SLUP”) REVIEW 
263 Pierce St 
Elie’s Bistro 
 
FINAL SITE PLAN REVIEW 
263 Pierce St 
Elie’s Bistro 
 
Withdrawn by the applicant. 
 

06-27-08 
 

FINAL SITE PLAN REVIEW  
34977 Woodward Ave. 
Catalyst Development 
New construction of a five-story, mixed-use building containing retail, office, 
structured parking, and two floors of residential. 
 
Ms. Ecker advised the subject parcel is currently the site of a vacant gas station and 
has a total land area of 0.315 acres.  It is located on the southwest corner of Maple Rd. 
and Woodward Ave. The applicant is proposing to increase the area of the site to 0.343 
acres by squaring off the intersection of Maple Rd. and Peabody to improve the 
pedestrian crossing and to allow expansion of the corner of their building into the right-
of-way.  The applicant is proposing to demolish the existing building and surface parking 
lot to construct a mixed-use development.  The proposed development will consist of 
one large building containing a maximum of five residential units and 45,404 sq. ft. of 
office/retail space.   
 
The applicant appeared before the Planning Board on May 28, 2008, at which time the 
Planning Board accepted the Community Impact Study, and approved the Preliminary 
Site Plan with several conditions.  They are still in negotiations with the property owner 
to the south (Peabody’s Restaurant) for an easement or a lease of property to locate the 
transformer.  If they are unsuccessful they will put it within the building on the 
underground parking level beneath the dumpster area.   
 
Ms. Ecker advised that the applicant has improved the situation for pedestrians along 
Woodward Ave. but they still don’t provide a 10 ft. clear pedestrian walking path on the 
property that will be subject to a long-term lease from the City.  The Engineering Dept.’s 
feeling is if they are leasing the property from the City they should provide more than 
the required 5 ft. clear pedestrian right-of-way.  Mr. Bruce Browning from Eckert 
Wordell, LLC, the project architect, explained at its narrowest point the proposed 
sidewalk measures 8.81 ft.  At the lobby area they provide 13.6 ft.  Largely there is 
about an 8 ft. stretch where they are not in compliance with the Engineering Dept.’s 
suggestions. 
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Ms. Ecker advised that the applicant’s consultant and the City’s traffic consultant have 
worked out all of the details of the traffic study and the City’s traffic consultant is now 
satisfied. 
 
The applicant has proposed 33 percent glazing, with a minimum of 70 percent 
required, for the first level of the west elevation along Peabody St., and will be 
required to obtain a variance from the Board of Zoning Appeals (“BZA”).   
 
The applicant is required to have two loading spaces on-site and they are 
proposing one, but it is in the public right-of-way. The applicant will also be 
seeking a variance for the required loading spaces.  The Engineering Dept. would 
like to see the area along Peabody also used for two public parking meters during peak 
hours of the day, so that it is not an exclusive use by this property owner of the public 
right-of-way.  The applicant has stated in their application that they intend to limit 
loading to off-peak hours. 
 
The project is scheduled to go before the BZA for the glazing and loading space 
variances on July 8, 2008. 
 
The applicant will be required to obtain sign approval from the Design Review 
Board for all proposed signage as this is not within the jurisdiction of the 
Planning Board. 
 
It was discussed that the terraces on the south side of the building could potentially be 
blocked by a building that may be constructed to the south.  Ms. Ecker advised it is not 
a residential unit, and therefore the terrace is not really necessary for quality of life for 
someone living there.  Mr. Browning explained the current plan is to use a system that 
has been tested UL for fire ratings.  A one hour rating fits the requirement. 
 
Mr. Blaesing verified that trucks will be able to make a 90 degree right turn onto Maple 
Rd. from Peabody. 
 
Ms. Ecker passed around the materials that have been proposed for the building.  Mr. 
Novotny pointed out where each material is used relative to the elevation.  He agreed to 
use clear glass everywhere on the building, rather than the tinted glazing that had been 
originally proposed.   
 
On another subject Mr. Novotny said the design team feels it is preferential not to have 
parking meters in the loading area in order to open up traffic flow through the City.  The 
architectural design on the corner of the building is planned to be integrated into the 
window system.  Ms. Patti Owens of Catalyst Development Co. explained it is part of 
the logo for Greenleaf Trust, the major tenant in the building.  The design is repeated on 
the sconce shroud.  She went on to advise they are scheduled to close with the current 
owners of the parcel on July 2, 2008 and they are presently in negotiations for the lease 
of City property.  The City Commission still has to grant approval. 
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Mr. Nickita felt that if both parking entrance and exit doors were set in it would help to 
articulate that wall to some degree, and it would be consistent with other conditions 
throughout town.  The architect did not think they would be opposed to doing that, as 
long as there is a way to ensure that cars are not picking up speed as they come out.  
He went on to explain the doors will be constructed of a segmented metal grid.   
 
The canopy design will contain a slim line tube section rail with a glass infill and a steel 
tieback, painted to match the window frames. 
 
They are hoping to begin work in the fall.  Mr. Tim Aiken of the CSN Group advised that 
the haul route will turn right off of Peabody onto Maple Rd. to Woodward Ave.  Mr. 
Browning described the dumpster enclosure which will be carried to a height of 7 ft.  At 
the street level one would not recognize it as a dumpster. 
 
The chairman called for comments from the public at 8:41 p.m. 
 
Mr. Carroll DeWeese, 932 Purdy, thought it would be appropriate to keep the loading 
zone continuous all day, rather than blocking the space with two parking meters. 
 
Mr. Scott Wertman, 5562 Langley Ct., said his biggest issue is access around the 
building.  People will be required to navigate Peabody within three 10 ft. 2 in. driving 
lanes.  Further, he is concerned with putting a loading dock in the public right-of-way.  
He doesn’t understand why it could not be placed within the building.  He questioned 
why two ramps are needed for a parking garage that holds only eight to ten cars.  A 
loading dock could be put into one of the ramps.   
 
Ms. Ecker verified there is not a requirement to have two ramps.  With regard to the 
driving lanes, the Engineering Dept. and the city traffic consultant studied the width of 
Peabody in great detail and they determined it would be best to have the three lanes 
south of Maple on Peabody to accommodate turning movements into and out of the 
various developments and particularly the City parking garage.  Mr. Wertman agreed 
that there should not be parking meters placed at the loading dock.  Deliveries occur at 
all times of the day.  The loading space measures only 40 ft.  A 50 ft. truck requires a 
ramp that would stick out beyond the truck.  Lastly, he noted most waste pick up 
companies require that the dumpster be rolled out to the street. 
 
Ms. Owens said they have had no trouble with their waste management people rolling 
carts out.  The architect explained why maneuvering a semi into a loading dock within 
the building would tend to block up traffic much more than they are proposing with on-
street loading.   
 
Ms. Susan Peabody of Peabody’s Restaurant said she and Ms. Owens have decided it 
is best to keep their transformer on their property and not compromise the integrity of 
Peabody’s property.  She asked how the construction would get staged and in what 
area.  Ms. Ecker described the permits that are required to construct on a site.  Ms. 
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Owens indicated they are working on a staging area and they want to be good 
neighbors. 
 
Mr. Fredrick inquired if there is a Health Dept. issue regarding the transporting of food 
through an enclosed dumpster area.  Mr. Browning replied they have not found anything 
that would restrict them from doing so. 
 
Mr. Haberman announced this is a significant and architecturally pleasing building and 
he thanked Catalyst for proposing to make this substantial investment in Birmingham on 
a key intersection. 
 
Motion by Mr. Haberman 
Seconded by Mr. Williams to approve the Final Site Plan for 34977 Woodward 
Ave. subject to the following conditions:   

1) Approval by the City Commission of a lease for the portions of City 
property proposed for use by the applicant on the southeast corner of 
Maple Rd. and Peabody, and the southwest corner of Maple Rd. and 
Woodward Ave.; 

2) The applicant must provide details on the size, location, and required 
screening for all transformers and submit same for administrative 
approval prior to installation; 

3) Obtain a loading space variance from the BZA; 
4) Obtain a variance from the BZA for the 33 percent proposed first-floor 

glazing along Peabody; 
5) Execution of a Streetscape Agreement with all required Downtown 

streetscape elements, including the re-location of the southbound 
Woodward Ave. crosswalk and the Maple Rd. crosswalk west of 
Park/Peabody.  

 
Amended by Ms. Whipple-Boyce  
And accepted:  Item (2) will state that the transformer will be located in the 
basement level. 
 
Amended by Mr. Nickita 
And accepted: 

6) The applicant is required to have clear glazing at the retail level of the 
building.  

Add to the end of Item (5) “conditioned upon M-Dot approval.”  
 
Mr. Blaesing agreed that loading docks should be located on the building site.  
However, if the loading dock is difficult to get into, trucks won’t use it and will stop in the 
middle of the street.  Therefore, it is practical to provide a place to pull off the street so 
as not to block traffic. 
 
There were no members of the public who wished to comment on the motion at 9:18 
p.m. 
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Motion carried, 7-0. 
 
ROLLCALL VOTE 
Yeas: Haberman, Williams, Blaesing, Boyle, Lazar, Nickita, Whipple-Boyce 
Nays: None 
Absent:  None 
 
The board took a short recess at 9:20 p.m. 
 

06-28-08 
 

FINAL SITE PLAN REVIEW 
117 Willits 
Mitchell’s Fish Market 
Request for outdoor dining 
 
Ms. Robinson reported that the subject site is located on the south side of Willits and 
the east side of Bates St.  The parcel is zoned B-4 Business-Residential and D-4 in the 
Downtown Overlay District.  The applicant is proposing to add an outdoor café adjacent 
to the building in the right-of-way along the corner of Willits and Bates.  The proposed 
outdoor café will be located on the City sidewalk.  The outdoor café is a permitted 
accessory use in the B-4 Zoning District per Article 04, Section 4.44 OD-O1. 
 
The applicant has proposed one new trash receptacle within the outdoor dining area, as 
required by Article 04, section 4.41 OD-O1 of the Zoning Ordinance.  The trash 
receptacle will be held within a wooded outdoor service station which will be painted 
black.  In addition, the café enclosure will be created with 13 planters made of black 
painted metal at the top of a railing system. The outdoor café and enclosure are 
proposed to follow the curvature of the building along the corner.  The applicant is 
proposing five 36 in. x 36 in. square teak tables, seven 24 in. x 30 in. teak tables, and 
34 teak arm chairs with silver metal frames. 
 
The proposed outdoor dining area will maintain a 5 ft. minimum width of unobstructed 
pedestrian access adjacent to the café enclosure in the public right-of-way.  The 
Planning Division recommends that the two-top table located on the west end of the 
outdoor café be removed or adjusted and that the planter be shifted to set perpendicular 
to the storefront in order to create a better enclosure. 
 
The site is located in a Historic District, and thus approval of the Historic District 
Commission (“HDC”) is required. 
 
There are four designated valet parking spaces east of the café.  Ms. Robinson read a 
couple of letters into the record.  One letter was against approval of the outdoor dining, 
and the other questioned how the compound use of outdoor dining and valet parking is 
appropriate or acceptable.   
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Mr. Nickita suggested there would be a lot more space for outdoor seating if it were 
across the pedestrian path rather than up against the building.  This would help the 
pedestrian flow.  Ms. Ecker explained that, given the location of the existing doors, the 
proposal is to have them open directly into the dining area. 
 
Mr. John Carlin, attorney for the applicant, said they agree to move the table and turn 
the corner on the west end.  They also agree with the enclosure, and don’t think that the 
valet is really an issue because it is far enough away.  There will be no music, so the 
only noise would be from conversation.  Because of the location of the doors, the 
delivery of food service is a lot easier if the café is against the building.  There is quite a 
bit of room for pedestrian traffic flow. 
 
Mr. Keith Joseph with Mitchell’s Fish Market said they had considered moving the 
seating out away from the building.  However it would not be conducive to the traffic 
flow of pedestrians if their patrons and servers were criss-crossing pedestrian traffic 
back and forth.  That would make it cumbersome and very challenging to maintain the 
level of service and security that they would like to provide for everybody.  
 
Ms. Whipple-Boyce pointed out that the east door needs a step that would protrude out 
into the walkway in the winter months.  Mr. Joseph said they will add a step that can be 
removed.  He agreed to put grates around the City trees.   
 
Chairman Boyle pointed out that the City reviews outdoor dining every year.  Whatever 
the board does this evening will be viewed as an experiment to see how it works for the 
restaurant and how it works for pedestrians.  Mr. Williams noted that the current process 
doesn’t ensure this will come back to the Planning Board.  Mr. Haberman thought this is 
a good, simple plan and the board should just move on and approve it.  Mr. Nickita said 
that outside seating becomes an impediment in the pedestrian flow if the board is not 
careful.  He does not want to approve something that he thinks is fundamentally less 
than ideal.   
 
Ms. Whipple-Boyce thought that placing grates on the trees on either side of the dining 
may help to clear up obstacles. 
 
Chairman Boyle called for public comments at 10:08 p.m. 
 
Mr. Carroll DeWeese thought the board should pay particular attention to Mr. Nickita’s 
comments.  As a pedestrian he has always felt more comfortable walking between the 
building and the outdoor café.   
 
Motion by Ms. Whipple-Boyce 
Seconded by Mr. Blaesing to approve the Final Site Plan for 117 Willits, subject to 
the following conditions: 
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1) The applicant comply with the requirements of Article 04, section 4.41 
OD-01 of the Zoning Ordinance as they relate to licensing and insurance 
requirements for the use of the public right-of-way; 

2) The applicant works with the Dept. of Public Works to locate a suitable 
location for the City bench currently located adjacent to the building; 

3) The applicant remove or adjust the two-top table along the west end of 
the café and rotate the planter to create a better enclosure for the café; 

4) The applicant comply with requests from City Departments; 
5) The applicant provide a detail of how they plan to address the door and 

the step on the northeast corner; and 
6) Tree grates are required on the trees on either side of the dining area. 

 
Motion carried, 6-1. 
 
ROLLCALL VOTE 
Yeas: Whipple-Boyce, Blaesing, Boyle, Haberman, Lazar, Williams 
Nays: Nickita 
Absent:  None 
 

06-29-08 
 
PRELIMINARY SITE PLAN AND COMMUNITY IMPACT STUDY (“CIS”) REVIEW 
122 E. Brown St. and 503-511 Pierce St. 
New construction of a two-story retail and office building and a four-story 
residential building with associated parking 
 
Request by applicant for postponement to July 23, 2008. 
 

06-30-08 
 
PRELIMINARY SITE PLAN AND COMMUNITY IMPACT STUDY (“CIS”) REVIEW 
500 E. Maple Rd. (former Barclay Inn) 
Hampton Inn and Suites 
Demolition of existing buildings and construction of an eight-story mixed-use 
building containing retail, office, structured parking, a bistro, and a Hampton Inn 
and Suites 
 
Request by the applicant for postponement to July 23, 2008. 
 

06-31-08 
 
Meeting Open to the Public for Items Not On the Agenda (none) 
 

06-32-08 
 
Miscellaneous Business and Communications  
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Communications (none) 
 
 
Administrative Approvals  
 
 588 S. Old Woodward Ave., Phoenicia Restaurant – 

1) Change details of planters.  Planter boxes attached steel 20 ft. x 20 ft. 
square to railing.  (previously approved clay pots.) 

2) Specification sheet for trash can. 
 
 735 Forest Ave., Forest Ave. Development –  

1) Approval of street lights.  
2) Approval of tree and tree grate locations. 
3) Approval of exposed aggregate sidewalks. 

 
 260 N. Old Woodward Ave., Chen Chow – Added trash receptacle. 

1) Re-do outdoor seating area. 
 
 Ms. Ecker advised that the Dept. of Public Service wants to add a plaque to the 

Rotary Garden at the corner of Merrill St. and Pierce St.  No one objected. 
 
 New public art locations have been determined: 
- The wall of the North Old Woodward Ave. Parking Deck; 
- A sculpture at the east entrance of City Hall; and 
- Relocate the Dancing Fish from the Library over by Quarton Lake south of the 

waterfall. 
 
 Chocolat would like to add three tables and six chairs of outdoor dining in the 

indentation of their building.  All were in agreement to allow administrative 
approval. 

  
Draft Agenda for the next Regular Planning Board Meeting of July 9, 2008  
 
There are two public hearings set, one for the Michigan Zoning Enabling Act changes 
and one for the uses and regulations in the O-1 and O-2 Zoning Districts. 
 
Other Business  
 
Ms. Ecker explained with respect to wayfinding that the City Commission had approved 
up to $12,500.  However the vendor that quoted that amount is no longer willing to do it 
for that.  The City Manager has requested that this be brought back before the City 
Commission on July 14, 2008. 
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Holy Name Church will be back before the Planning Board on July 25, 2008 for the 
Rectory and for extension of their parking lot.  Ms. Ecker agreed to consult the City 
Attorney prior to the hearing with respect to the issue of conflicts. 

  
06-33-08 

 
Planning Division Action Items 
 
Staff report on previous requests  
 
Ms. Ecker indicated that the building at Forest and Elm has not submitted options for 
their bricked up windows.   
 
Additional items from tonight’s meeting (none) 
 

06-34-08 
 
Adjournment 
 
No further business being evident, meeting adjourned at 10:20 p.m. 
 
      Respectfully submitted, 
 
 
 
      Jana Ecker 

 Planning Director  
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MEMORANDUM 
Planning Division 

DATE:  September 6, 2017 

TO:  Planning Board Members 

FROM: Nicholas Dupuis, Planning Intern 

APPROVED: Jana L. Ecker, Planning Director 

SUBJECT: Rezoning Request for 191 N. Chester – The First Church of 
Christ, Scientist 

The property owner (Parcel Number 1925356023) of 191 N. Chester (The First Church of Christ, 
Scientist), is requesting that the Planning Board to consider the rezoning of the property from 
TZ-1 (Transitional Zone 1) to TZ-2 (Transitional Zone 2).  The applicant is proposing to keep 
the building as-is on site while renovating the inside to suit an office use.  

The subject site is located on the west side of N. Chester, with single family homes to the north 
and office/commercial buildings to the south (Integra Building) and east (McCann Worldgroup 
Building). The area of the site is .40 acres, the building is 16,000 sq. ft. in size.  A copy of the 
Certified Land Survey for the property is attached.  The subject property is in the Downtown 
Overlay District and is zoned C - Community Use, due to its former use as a Church. 

The applicant is seeking a rezoning as they would like to convert the former Church building 
into an office use. In the current TZ1 zoning district, office uses are not permitted. When the 
property was last rezoned from R4, the TZ2 zone did not exist. The only other option at the 
time was TZ3, whose wide commercial uses could have damaged the intended buffer between 
residential and commercial uses. Thus, the property was rezoned TZ1 to keep the sensitive 
buffer zone intact. The applicant states that with the City’s adoption of TZ2 into the Zoning 
Ordinance, the TZ2 classification would be better suited for the following reasons: 

• The building is no longer suitable for a Church or other religious use. The applicant has
marketed the property with a reputable religious broker in the area, which proved that
there is no market for a 16,000 sq. ft. facility, especially with the amount of expense
that the building would require to stay operational, before even considering rent.
Therefore, keeping a Church as a legal non-conforming use is off the table.

• While the building is in good condition, it is not suitable to be converted into residential.
Unlike the loft style renovations of old warehouses in Pontiac and Detroit into
apartments/condominiums, which are easy to do because of the wide-open, box type
nature of those structures, this building has 6 different levels, along with a very
complicated configuration/load bearing walls with corridors, etc., that does not lend
itself to adaptive reuse as a residential development.

• By keeping this property as TZ1, the landlord is in essence forced to tear the building
down as it cannot be converted to residential. This building has been in the community

Back to Agenda



for over 90 years, and has historical significance. There are very few heritage type 
buildings left in town, and it would be a shame to demolish a structure that lends itself 
well to an adaptive reuse. 

• The neighbors and community are used to the building. During a meeting held with the 
surrounding neighbors on Willits back in March of 2017, the applicant presented the idea 
of converting the building to an office, which was widely accepted and well received as 
everyone is already familiar with the mass and scale of the existing building. 

• The applicant is looking to simply preserve and restore the outside of the building, and 
renovate the inside for office use. 

• The building is also well short of the zero lot line. If the applicant were to tear the 
building down and build residential to fit the current zoning, the development would be 
maximized to cover as much height and surface area as possible. This along with the 
extra traffic trips taken by residential (nights, weekends, multiple trips per day)  would 
be more disruptive to the neighborhood as opposed to simply leaving what is already 
there, which sits well within the property line threshold. 

• Although the building is part of the Parking Assessment District and is very close to the 
Chester Street Deck, there will be onsite parking which will not impact the parking 
shortage that the city currently faces.  

• The building is already surrounded by commercial uses and does not have very good 
views for a residential apartment/condo complex, without increasing the height of the 
building. 

 
History of Property 
 
The First Church of Christ, Scientist was originally built in 1926 and has been used as such ever 
since. In 2015, the property was rezoned from R4 to TZ1. In the Downtown Overlay Zoning 
District, the property is zoned C, Community Use. In 2016, the church was relocated and the 
building at 191 N. Chester was sold. The only physical modification done to the building was in 
1956, when an addition was added to the existing Church. The Church building is still present 
today, and in fair condition. 
 
Requirements for Rezoning 
 
The requirements for a request for the rezoning of a property are set forth in Article 07, section 
7.02 of the Zoning Ordinance as follows:    
 

Each application for an amendment to change the zoning classification of a particular 
property shall include statements addressing the following:  
  

1. An explanation of why the rezoning is necessary for the preservation 
and enjoyment of the rights of usage commonly associated with 
property ownership. 

 
Applicant response:  

• The subject property was purchased because of the desire to enjoy and 
preserve the current building, the Christian Science Church, which is 
currently, and has been, situated on the same piece of land for over 90 
years. The first option considered was whether or not the building could 



continue to be used for religious purposes, thus being able to preserve and 
enjoy it. Over the last 14 months, Surnow has marketed the property with 
a reputable religious broker in the area, and has proved there is no 
marked for a 16,000 sq. ft. facility, especially with how large it is and the 
amount of expense that the building would require to stay operational 
(CAM, Insurance, Taxes, etc.) before even considering rent. Due to a 
market that is non-existent, it was concluded that the building is no longer 
suited for a religious use.  

• With the current zoning being TZ1, the Surnow Company has invested 
significant resources in determining whether or not the Christian Science 
Church could be converted to a residential building, with the goal of 
preserving what is currently there. Based on the following reasons, it was 
found that having a residential use while also preserving the Church was 
simply not feasible.  

o The lack of feasibility in converting the church to a residential 
structure had to do with multiple issues, including the lack of glass 
and views. Most residential units demand plenty of windows as well 
as a surrounding view of the neighborhood for the residents to 
enjoy. The Church has a very limited amount of glass windows, and 
approximately two thirds of the glass is currently located in areas 
that are undesirable for views. The building is mainly surrounded 
by massive office structures, with the McCann Worldgroup building 
to the east, and the Integra building to the south. That only leaves 
one side view of Willits to the north, which would potentially 
require the landlord to punch out and destroy the brick to allow for 
large glass openings. 

o Converting the Church to a residential structure was also compared 
to the loft-style renovations of old warehouses in Pontiac and 
Detroit into apartments/condominiums. The loft-style conversions 
lend themselves to a residential use because of the wide open, 
box-type nature of those structures. The Church building has 5 or 6 
different levels, at least two of which a person cannot even stand 
in, and the building also has a very complicated configuration with 
multiple corridors, etc. Almost all of these hallways and rooms are 
entirely supported by load bearing walls, and with very tight and 
awkward configurations. This would require a significant amount of 
demolition and construction to the point where is doesn’t make 
sense to keep the building for creating a residential environment. 
With an office development, however, we can utilize those areas 
for storage, copy machine/office supply areas, janitorial closets, 
HVAC equipment, utility/phone/data rooms, small conference 
rooms, or small executive offices. Because of the demand for open 
areas and view with residential, economically it would make more 
sense to completely demolish the current building and build 
residential from the ground up. Of course having new construction 
still does not negate the fact that the building would still be 
surrounded by commercial office as well as the restricted views.  



• Therefore, with the lack of a religious market, along with the fact that the 
building is not able to be converted into a residential use, the current 
residential zoning ordinance essentially forces the landlord to demolish the 
current building. This action would then prevent the preservation of the 
building and enjoyment of the rights of usage commonly associated with 
owning this property. 

 
2. An explanation of why the existing zoning classification is no longer 

appropriate 
 
Applicant response:  

• The existing zoning classification of TZ1 is no longer appropriate because 
demolishing the current building and replacing with new construction will 
heavily impact and change the feeling of the neighborhood. In March of 
2017, a meeting was held between the Surnow Company and the 
neighborhood surrounding the Church. The feedback received was that 
this building has been part of the community for over 90 years. The 
neighbors like the building, are used to the building, and they would 
prefer to keep it since they feel it is a historically significant structure.  

• If the Church was to be torn down for new residential construction, the 
development would be maximized to cover as much of the height and 
surface area as possible. A new building would require a much greater 
footprint on the land, as the church is currently well short of the zero lot 
line. With a residential development, the landlord would have to decrease 
the setbacks in order to maximize what is allowed. Also, as the property 
is in the D4 overlay, the landlord can build higher with multiple stories, 
thus also changing the low-rise nature of the Church.  See Exhibit A for 
the current property line and building, the proposed office development, 
and the massing study shown for what could built for residential. This 
would not only greatly impact the neighborhood due to scale and 
visibility, but a vital piece of Birmingham’s history would essentially be  
eliminated by replacing the structure with a new building. 

• In addition to having the impact to the neighborhood associated with a 
new structure, the neighborhood will also be impacted due to the extra 
traffic trips taken by residential compared to office. With onsite parking 
for residential, there are extra trips taken on nights, weekends, holidays, 
etc., as well as multiple trips per day. With office, tenants typically arrive 
once at 9 AM, and depart once at 5PM when leaving. Although the 
building is part of the Parking Assessment District and is very close to the 
Chester Street Deck, there will be onsite parking sufficient to 
accommodate the office tenants, which not only make the building more 
attractive to high profile tenants, but will also not impact the parking 
shortage that the city currently faces.  The Surnow Group believes that 
this is a win-win situation, and they have already started ideas with the 
engineering department to control the flow of traffic properly. These 
conversations are necessary whether we keep the building or go 
residential.  



• Despite the negative effects of changing the look and feel of the 
neighborhood, it would be a shame to demolish a structure that lends 
itself so well to an adaptive reuse. At the neighbor meeting, it was 
concluded that there are very few heritage type buildings left in town, 
and that keeping the current structure has the least amount of impact on 
the community, including scale, visibility, and traffic.  

 
 

3. An explanation of why the proposed rezoning will not be detrimental to 
the surrounding properties. 
 

Applicant response:  
• The proposed zoning change from TZ1 to the TZ2 classification will not 

be detrimental to the surrounding properties, because the Surnow 
Company is keeping exactly what is there today. One of the other 
projects that the Surnow Company completed in 2011 was the 
renovation of the Birmingham Post Office building. While the inside of 
the building was completely updated to a modern, Class A office 
environment as well as brought to code, the outside of the building 
was completely preserved to keep the original look and feel of the 
historic structure. The project ended up being so low impacts to the 
surrounding properties and the neighborhood that even to this day, 
almost 7 years later, individuals enter multiple times a week looking to 
mail an envelope or package, still thinking it is a post office. 

• Similar to the Post office project, the Surnow Company is looking to 
restore the outside of the current Church building, which will greatly 
minimize the impact to the surrounding properties. While the inside will 
be remodeled to the same standards as other Surnow buildings in 
town, the company will only be fixing or replacing, not changing, the 
exterior windows, limestone and masonry detail, as well as any other 
exterior repairs needed to maintain what is original.  

• As discussed in our March 2017 meeting with neighbors on Willits, the 
only potential impact would be the traffic impact of offsite parking for 
the office tenants. However, the onsite parking required with the 
construction of new residential units would have a heavier impact to 
the neighborhood, as mentioned above. It is also noted that only one 
side of the building faces the Willits neighborhood, the other sides of 
the building are surrounded by commercial.  

• To put it simply, what is seen today will be seen tomorrow. For the 
reasons above, the Surnow Company believes the proposed rezoning 
will not be detrimental to the surrounding properties.  

 
Article 7, section 7.02 of the Zoning Ordinance further states: 
 
Applications for amendments that are intended to change the zoning classification of a 
particular property shall be accompanied by a plot plan. (See attached)  
 



Information required on plot plans shall be as follows: 
 

1. Applicant’s name, address and telephone number. 
2. Scale, north point, and dates of submission and revisions. 
3. Zoning classification of petitioner’s parcel and all abutting parcels. 
4. Existing lot lines, building lines, structures, parking areas, driveways, and other 

improvements on the site and within 100 feet of the site. 
5. Existing use of the property. 
6. Dimensions, centerlines and right-of-way widths of all abutting streets and alleys. 
7. Location of existing drainage courses, floodplains, lakes, streams, and wood lots. 
8. All existing easements. 
9. Location of existing sanitary systems and or septic systems. 
10.  Location and size of existing water mains, well sites and building service. 
11.  Identification and seal of architect, engineer, land surveyor, or landscape architect who 

prepared the plans.  If any of the items listed above are not applicable to a particular 
plot plan, the applicant must specify in the plot plan which items do not apply and, 
furthermore, why the items are not applicable. 
 
A land survey was provided by the applicant and submitted to the Planning Board (see 
attached) that includes all of the required elements.   
 
Article 7 section 7.02 of the Zoning Ordinance further states: 

 
The Planning Board shall hold at least one public hearing on each application for 
amendment at such time and place as shall be established by the Planning 
Board. 
 
The Planning Board shall make findings based on the evidence presented to it 
with respect to the following matters: 

a. The objectives of the City’s then current master plan and the City’s 2016 
plan. 

b. Existing uses of property within in the general area of the property in 
question. 

c. Zoning classification of property within the general area of the property in 
question. 

d. The suitability of the property in question to the uses permitted under the 
existing zoning classification. 

e. The trend of development in the general area of the property in question, 
including any changes which have taken place in the zoning classification. 
 

Planning Division Analysis 
   

A. The objectives of the City’s then current master plan and the City’s 2016 Plan 
 
The City’s current master plan is The Birmingham Future Land Use Plan (“Master Plan”) 
which was the last comprehensive plan done for the entire City in 1980.  The residential 
area to the north and west of 191 N. Chester is not identified in the Master Plan as a 



sensitive residential area.  It is identified as the edge of the CBD.  Commercial 
Development Policy 4 in the Master Plan states: 
 

Whenever possible, commercial areas in close proximity to residential 
development should be restricted to office and low-intensity commercial uses. 

 
As the western edge of the CBD is in close proximity to residential development, the 
proposed office use would comply with Policy 4 in the Master Plan.  
 
The Downtown Birmingham 2016 Plan focuses on retaining and enhancing the character 
and vitality of Downtown Birmingham. The subject property, existing in a sensitive 
transitional zone between commercial and residential, aims to accomplish the intent of 
the Downtown Birmingham 2016 Plan (2016 Plan), retaining the character of the area 
through adaptive reuse.  In accordance with the 2016  Plan vision statement (pg. 181), 
the proposed development can certainly add to the economic viability of the Downtown 
business community and ensure good land use transitions and structural compatibility in 
form and mass to the traditional, residential neighborhoods surrounding Downtown. 
 
The intersections at Chester and Maple Road (nearby intersection), as well as Chester 
and Willits (subject property at this intersection), were specifically targeted for 
improvements in the 2016 Plan. The improvements were envisioned to enhance local 
access and circulation in the downtown and improve the ease of pedestrian crossing at 
these intersections. Although unrelated to circulation, the subject properties proposed 
renovation will not change the dynamic of the intersections by demolishing the existing 
structure and rebuilding residential units. The intersections will remain improved and 
viable throughout the rehabilitation. 
 
Section 1.04 of the Birmingham Zoning Ordinance states: the purpose of the Zoning 
Ordinance is to guide the growth and development of the City in accordance with the 
goals, objectives and strategies stated within the Birmingham Future Land Use Plan and 
the Downtown Birmingham 2016 Plan.  A review of both plans reveals that the proposal 
to rezone the subject property to a TZ2 District meets the spirit and intent of the 
ordinance. The adaptive reuse of a vacant historic building would not only support 
growth and development, but also keep the character of the neighborhood intact.  
 
Rezoning the subject property from TZ1 to TZ2 will support the intent of the City’s 
Master Plan, the Downtown Birmingham 2016 Plan and uphold the purpose of the 
Birmingham Zoning Ordinance. 
  

B. Existing uses of property within the general area of the property in question 
 
North of the subject site across Willits Street there are single family homes. The west 
side of the property, behind the building, also abuts single family homes. To the east of 
the property, the McCann Worldgroup office/commercial building resides. Lastly, the 
Integra Building (office/commercial) is to the south. 
 
The following chart summarizes the land uses and zoning districts adjacent to and in the 
vicinity of the subject site. 



 
 North South East West 
Existing Land 

Use 
Single Family 
Residential 

Office, 
Commercial 

Office, 
Commercial 

Single Family 
Residential 

Existing 
Zoning 

R2, Single Family 
Residential 

TZ3, Transitional 
Zone 3 

B-4, Business-
Residential 

R-2, Single 
Family 

Residential 
Overlay Zoning N/A D4 D4 N/A 

 
 

C. Zoning classification of property within the general area of the property in 
question 
 
The general area, aside from the immediate properties in relation to the subject 
property described above, are zoned R6 – Multi Family Residential and PP – Public 
Property. Public property includes the nearby Chester Street Parking Deck, Booth Park, 
and the Birmingham Historical Museum and Park.  

 
     D. The suitability of the property in question to the uses permitted under the 

existing zoning classification. 
 
Under the current zoning, the building would be useless unless torn down and the land 
newly constructed upon. The TZ1 district does not permit a church, but the building is 
currently a legal non-conforming use. As described above, it is not economically feasible 
to convert the existing building to residential use, which is the only use permitted in the 
TZ1 zoning classification.  Thus, if the community desires to preserve the existing 
structure, residential uses are not suitable.  
 

E. The trend of development in the general area of the property in question, 
including any changes which have taken place in the zoning classification. 
 
The subject property is located along the outer edge of the Downtown Overlay District. 
The majority of adjacent properties are also in the Overlay District, except the 
residential properties to the north and west. The Integra Building to the south was built 
to its final form in 2016 having added a lobby to an existing 3-story office building. The 
McCann Worldgroup building was completed in 2005. Being such an old building, the 
subject property has watched Downtown Birmingham change and grow from the start to 
what it is today. Aside from the residential sections on two sides, development has been 
toward office/commercial uses in that corridor. The proposed rezoning would continue 
the trend of office/commercial uses.  

 
Departmental Reports 
 

1. Engineering Division – No concerns were reported. 
 

2. Department of Public Services – No concerns were reported. 
 

3. Fire Department – The Fire Department has no concerns with this site plan at this time.  



One note: the parking area will require fire suppression. 
 

4. Police Department – The Police Department does not have any concerns. 
 

5. Building Department – No comments were received. 
 
Planning Department Findings 
 
Based on a review of the rezoning application and supporting documentation submitted by the 
applicant, a review of the applicable master plan documents, current zoning and recent 
development trends in the area, the Planning Department finds that the applicant meets the 
established ordinance requirements to qualify for a rezoning of the property from TZ1 
(Transitional Zone 1) to TZ2 (Transitional Zone 2) to permit the adaptive reuse of the building 
for office/commercial use.  Given the recommendations of the Master Plan and the 2016 Plan, 
the existing mix of uses in the immediate neighborhood and given the age and character of the 
building, the proposal to adaptively reuse the building is appropriate and compatible with the 
area.  The following sample motions with attached conditions have been provided in the event 
that the Planning Board deems it appropriate to send a recommendation of approval forward to 
the City Commission.    
 
Sample Motion Language 
 
Based on a review of the rezoning request and supporting documentation submitted by the 
applicant, a review of the applicable master plan documents and the development trends in the 
area, the Planning Board recommends APPROVAL to the City Commission for the rezoning of 
191 N. Chester from TZ1 (Transitional Zone 1) to TZ2 (Transitional Zone 2).   
 

OR 
 
Motion to recommend POSTPONEMENT of the applicant’s request for the rezoning of the 
property at 191 N. Chester from TZ1 (Transitional Zone 1) toTZ2 (Transitional Zone 2), pending 
review and approval of the following: 
 

1. A site plan and elevation drawings detailing the proposed development of the property 
for office/commercial use. 
 

OR 
 
Motion to recommend DENIAL to the City Commission of the applicant’s request for the 
rezoning of the property at 191 N. Chester from TZ1 (Transitional Zone 1) to TZ2 (Transitional 
Zone 2), for the following reasons: 
 

1. ________________________________________________________ 
2. ________________________________________________________ 
3. ________________________________________________________ 

 





August 29, 2017

City Commission 
151 Martin Street 
Birmingham, MI 48009

RE:  Rezoning of 191 N. Chester Street (First Church of Christ, Scientist)

Dear Commissioners:

The First Church of Christ, Scientist was originally owned and built in 1926 by the 
Christian Science congregation. For over 90 years, the Christian Science group occupied 
and maintained this building until they vacated in December of 2016 due to lack of 
funding. It was one of the longest tenancies in the history of Birmingham. The building’s 
Greek revival architecture is almost identical to the Christian Science churches built 
throughout the country during that time in the early 1900’s. While now vacant, the 
building is in good working order as well as structurally sound. Almost everything is in 
original condition, although there was an add-on done to the building in the late 60’s. 

In September of 2015, the property was rezoned from R4 to TZ1. Unfortunately, the only 
other zoning option at the time of the rezoning was TZ3, which has a wide variety of 
commercial uses and would have prevented the intended buffer between reasonable 
commercial uses and single family residential. As TZ2 was subsequently adopted in 2017 
as part of the city’s zoning ordinance, we believe that this is the appropriate classification 
for 191 N. Chester, specifically so we can keep the structure by converting it to a Class A 
office building and have onsite parking. Please refer to the below responses that justify 
the rationale for this proposed zoning change from TZ1 to TZ2:

An explanation of why the rezoning is necessary for the preservation and enjoyment 
of the rights of usage commonly associated with property ownership:

⦁ The subject property was purchased because of the desire to enjoy and preserve 
the current building, the Christian Science Church, which is currently and has 
been situated on the same piece of land for over 90 years. The first option we 
considered was whether or not the building could continue to be used for religious 
purposes, thus being able to preserve and enjoy it. Over the last 14 months, 
Surnow has marketed the property with a reputable religious broker in the area, 
and has proved there is no market for a 16,000 sq ft facility, especially with how 
large it is and the amount of expense that the building would require to stay 
operational (CAM, Insurance, Taxes) before even considering rent. Due to a 
market that is non-existent, it was concluded that the building is no longer suitable 
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for a religious use.

⦁ With the current residential zoning being TZ1, The Surnow Company has 
invested significant resources in determining whether or not the Christian Science 
Church could be converted to a residential building, with the goal of preserving 
what is currently there. Based on the following reasons, it was found that having a 
residential use while also preserving the Church was simply not feasible.

⦁ The lack of feasibility in converting the church to a residential structure had to do 
with multiple issues, including the lack of glass and views. Most residential units 
demand plenty of windows as well as a surrounding view of the neighborhood for 
the residents to enjoy. The Church has a very limited amount of glass windows, 
and approximately two thirds of the glass is currently located in areas that are 
undesirable for views. The building is mainly surrounded by massive office 
structures, with the Mcann Worldgroup Building to the east, and the Integra 
Building to the south. That only leaves one side view of Willits to the north, 
which would potentially require the landlord to punch out and destroy the brick to 
allow for large glass openings. 

⦁ Converting the Church to a residential structure was also compared to the loft 
style renovations of old warehouses in Pontiac and Detroit into 
apartments/condominiums. The loft style conversions lend itself to a residential 
use because of the wide-open, box-type nature of those structures. The Church 
building has 5 or 6 different levels, at least two of which a person cannot even 
stand in, and the building also has very complicated configuration with multiple 
corridors, etc. Almost all of these hallways and rooms are entirely supported by 
load bearing walls, and with very tight and awkward configurations. This would 
require a significant amount of demolition and construction to the point where it 
doesn’t make sense to keep the building for creating a residential environment. 
With an office development, however, we can utilize those areas for storage, copy 
machine/office supply areas, janitorial closets, HVAC equipment locations, 
utility/phone/data demark rooms, small conference rooms, or small executive 
offices. Because of the demand for open areas and view with residential, 
economically it would make more sense to completely demolish the current 
building and build residential from the ground up. Of course having new 
construction still does not negate the fact that you are surrounded by commercial 
office as well as the restricted views.

⦁ Therefore, with the lack of a religious market, along with the fact that the 
Building is not able to be converted to a residential unit, the current residential 
zoning ordinance essentially forces the landlord to demolish the current building. 
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This action would then prevent the preservation of the Building and enjoyment of 
the rights of usage commonly associated with owning this property.

An explanation of why the existing zoning classification is no longer appropriate:

⦁ The existing zoning classification of TZ1 is no longer appropriate because 
demolishing the current building and replacing with new construction will heavily 
impact and change the feeling of the neighborhood. In March of 2017, a meeting 
was held between the Surnow Company and the neighborhood surrounding the 
Church. The feedback received was that this building has been 

part of the community for over 90 years. The neighbors like the building, are used 
to it, and they would prefer to keep it since it is a historically significant structure.  

⦁ If the Church was to be torn down with new residential, the development would 
be maximized to cover as much height and surface area as possible. A new 
building would require a much greater footprint on the land, as the Church is 
currently well short of the zero-lot line. With a residential development, the 
landlord would have to decrease the setbacks in order to maximize what is 
allowed. Also, as the property is in the D4 overlay, where the landlord can build 
higher with multiple stories, thus also changing the low-rise nature of the church. 
See Exhibit A for the current property line and building, the proposed office 
development, and the massing study shown for what we would build for 
residential. This would not only greatly impact the neighborhood due to scale and 
visibility, but a vital piece of Birmingham’s history is essentially eliminated by 
replacing the structure with a new building. 

⦁ In addition to having the impact to the neighborhood associated with a new 
structure, the neighborhood will also be impacted due to the extra traffic trips 
taken by residential compared to office. With onsite parking for residential, there 
are extra trips taken on nights, weekends, holidays, etc, as well as multiple trips 
per day. With office, tenants typically arrive once at 9am, and depart once at 5pm 
when leaving. Although the building is part of the parking assessment district and 
is very close to the Chester Street Deck, there will be onsite parking sufficient to 
accommodate the office tenants, which not only makes the building more 
attractive to high profile tenants, but will also not impact the parking shortage that 
the city currently faces. To us that is a win-win situation, and we have already 
started ideas with the engineering department to control the flow of traffic 
properly. These conversations are necessary whether we keep the building or go 
residential.  

⦁ Despite the negative effects of changing the look and feel of the neighborhood, it 
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would be a shame to demolish a structure that lends itself so well to an adaptive 
re-use. At the neighbor meeting, it was then concluded that there are very few 
heritage type buildings left in town, and that keeping the current structure has the 
least amount of impact on the community, including scale, visibility, and the 
traffic. 

An explanation of why the proposed rezoning will not be detrimental to the 
surrounding properties:

⦁ The proposed zoning change from TZ1 to the TZ2 classification will not be 
detrimental to the surrounding properties, because we are keeping exactly what 
you see today. One of the other projects that our company completed in 2011 was 
the renovation of the Birmingham Post Office Building. While the inside of the 
building was completely updated to a modern, Class A office environment as well 
as brought to code, the outside of the building was completely preserved to keep 
the original look and feel of the historic structure. The project ended up being so 
low impact to the surrounding properties and neighborhood, that even to this day, 
almost 7 years later, 

individuals enter multiple times a week looking to mail an envelope or package, 
still thinking it’s a post office. 

⦁ Similarly to the Post Office project, our organization is looking to restore the 
outside of the current Church building, which will greatly minimize the impact to 
the surrounding properties. While the inside will be remodeled to the same 
standards as the other Surnow buildings in town, we will only be fixing or 
replacing, not changing, the exterior windows, limestone and masonry detail, as 
well as any other exterior repairs needed to maintain what is original.  

⦁ As discussed in our March 2017 meeting with the neighbors on Willits, the only 
potential impact would be the traffic impact of onsite parking for the office 
tenants. However, the onsite parking required with the construction of new 
residential units would have a heavier impact to the neighborhood, as mentioned 
above. It’s also noted that only one side of the building faces the Willits 
neighborhood, the other sides of the building are surrounded by commercial. 

⦁ Put it simply, what you see today, will be what you see tomorrow. For these 
reasons, we believe that the proposed rezoning will not be detrimental to the 
surrounding properties.

As with the Post Office, School Administration, and the recently completed Woodward 
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Building, The Surnow Company has a proven track record of preserving and renovating 
historically significant structures, and converting them into beautiful, contemporary 
buildings. While we are open to the idea of demolishing the building and developing the 
lot into a residential use, we believe it would be a shame to lose one of the city’s oldest 
gems that the neighborhood has enjoyed for over 90 years. Our organization strongly 
desires to continue the positive impact we’ve created in the community by moving this 
project forward, and would greatly appreciate the opportunity for our family company to 
put the same passion and creativity into the Christian Science Church as we have with our 
other Birmingham developments. Thank you for your time and consideration.

Sincerely,

Sam Surnow
President 
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 CITY OF BIRMINGHAM 
PLANNING BOARD ACTION ITEMS 

OF WEDNESDAY, MAY 10, 2017 
 

Item Page 
 

PUBLIC HEARING  
 
 1.  An ordinance to amend Chapter 126, Zoning, of the Code of the City 
of Birmingham as follows:  
 
1. AN ORDINANCE TO AMEND CHAPTER 126, ZONING, OF THE CODE OF 
THE CITY OF BIRMINGHAM AS FOLLOWS: 
 
TO AMEND ARTICLE 2, SECTION 2.43, TZ-2 (TRANSITION ZONE 2) DISTRICT 
INTENT, PERMITTED USES, AND SPECIAL USES TO ADD THE TZ-2 ZONING 
CLASSIFICATION; 
 
TO AMEND ARTICLE 2, SECTION 2.44, TZ2 DEVELOPMENT STANDARDS TO ADD 
STANDARDS FOR THE TZ-2 DISTRICT; 
 
TO MOVE THE EXISITNG TZ-3 (TRANSITION ZONE 3) ZONING CLASSIFCATION, 
DISTRICT INTENT, PERMITTED USES, AND SPECIAL USES TO ARTICLE 2, SECION 
2.45 WITH NO CHANGES; 
 
TO MOVE THE EXISITNG TZ-3 (TRANSITION ZONE 3) ZONING CLASSIFCATION, 
DEVELOPMENT STANDARDS TO ARTICLE 2, SECION 2.46 WITH NO CHANGES; 
 
TO AMEND ARTICLE 5, SECTION 5.15, USE SPECIFIC STANDARDS, TO ADD USE 
SPECIFIC STANDARDS FOR THE TZ-2 ZONE DISTRICT; 

AND 
TO AMEND CHAPTER 126, ZONING, OF THE CODE OF THE CITY 
OF BIRMINGHAM, ARTICLE 4, ALL SECTIONS NOTED BELOW, TO 
APPLY EACH SECTION TO THE NEWLY CREATED TZ-2 ZONE 
DISTRICTS AS INDICATED: 
 

Ordinance Section Name Section Number 
 

Accessory Structures 
Standards (AS) 

4.02 
4.04 

Essential Services 4.09 
Standards (ES)  
Fence Standards (FN) 4.10 
Floodplain Standards (FP)  4.13 
Height Standards (HT) 
 

4.16 
4.18 

Landscaping Standards (LA) 4.20 
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Item Page 
 

Lighting Standards (LT) 4.21 
4.22 

Loading Standards (LD) 4.24 
Open Space Standards (OS) 4.30 
Outdoor Dining Standards (OD) 4.44 
Parking Standards (PK) 4.45 

4.46 
4.47 
4.53 

Screening Standards (SC) 4.54 
4.59 

Setback Standards (SB) 4.65 
Street Standards (ST) 4.73 
Structure Standards (SS) 4.74 

4.83 
Temporary Use Standards (TU) 4.84 
Utility Standards (UT) 4.88 
Vision Clearance Standards 
(VC) 

4.89 

Window Standards (WN) 4.90 
 
 
      Motion by Mr. Jeffares 
Seconded by Mr. Boyle to accept as pointed out in the packet: 
 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to add Article 02 District Intent, Permitted Uses, and Special 
Uses, Section 2.43 TZ-2 (Transition Zone) District to create the TZ-2 
Zoning Classification. 
 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to add Article 02 Development Standards, Section 2.44 TZ-2 
(Transition Zone) to adopt the following development standards for the 
TZ-2 Zone District, as in the packet. 
 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to renumber the existing TZ-3 (Transition Zone 3) Zoning 
Classification, District Intent, Permitted Uses, and Special Uses to Article 
2, Section 2.45 with no changes. 
 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to renumber the existing TZ-3 (Transition Zone 3) Zoning 
Classification, Development Standards to Article 2, Section 2.46 with no 
changes. 
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Item Page 
 

 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to add Article 5, Section 5.15, Use Specific Standards, to 
add Use Specific Standard for the TZ-2 District, as in the packet. 
 
Ms. Ecker added a friendly amendment and it was accepted by the makers of 
the motion: 
 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to update the following sections in Article to add TZ-2 as a 
zone district to which they apply:  4.02, 4.04, 4,09, 4.10, 4.13, 4.16, 4.18, 
4.20, 4.21, 4.22, 4.24, 4.30, 4.44, 4.45, 4.46, 4.47, 4.53, 4.54, 4.59, 4.65, 4.73, 
4.74, 4.83, 4.84, 4.88, 4.89, 4.90. 
 
Motion carried, 7-0.  
 
 
STUDY SESSION ITEMS 
 
 1. Window Tinting 
 
      Motion by Mr. Williams 
Seconded by Mr. Jeffares that the Planning Board set a public hearing for 
June 14, 2017 to allow the public to comment on these proposed changes 
and for the Planning Board to make a recommendation to the City 
Commission on these issues. 
 
Motion carried, 7-0. 
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, MAY 10, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on May 
10, 2017. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert 

Koseck, Vice Chairperson Gillian Lazar, Janelle Whipple-Boyce, Bryan 
Williams; Student Representative Isabella Niskar  

 
Absent: Student Representative Ariana Afrakhteh 
 
Alternates:   Lisa Prasad and Dan Share were not asked to attend 
 
Administration:  Matthew Baka, Sr. Planner               
              Jana Ecker, Planning Director  
              Carole Salutes, Recording Secretary   
 

05-86-17 
 

APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING 
OF MARCH 29, 2017 
 
Motion by Mr. Williams 
Seconded by Ms. Whipple-Boyce to approve the Planning Board Minutes of 
March 29, 2017 as presented.  
 
Motion carried, 5-0. 
 
VOICE VOTE 
Yeas:  Williams, Whipple-Boyce, Boyle, Clein, Jeffares 
Nays:  None 
Abstain:  Koseck, Lazar 
Absent:  None 
 
APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING 
OF APRIL 26, 2017 
 
Mr. Jeffares noted with respect to 2010 Cole St. that the CIS was accepted by the board 
and the Preliminary Site Plan Review was postponed, correction on pages 2 and 11. 
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Motion by Mr. Koseck 
Seconded by Mr. Jeffares to approve the Planning Board Minutes of April 26, 2017 
as amended. 
 
Motion carried, 5-0. 
 
VOICE VOTE 
Yeas:  Koseck, Jeffares, Clein, Lazar, Whipple-Boyce 
Nays:  None 
Abstain:  Williams, Boyle 
Absent:  None 
 

05-87-17 
 

CHAIRPERSON’S COMMENTS (none) 
 

05-88-17 
 

APPROVAL OF THE AGENDA (no change) 
 

05-89-17 
 

PUBLIC HEARING  
 
 1.  An ordinance to amend Chapter 126, Zoning, of the Code of the City of 
Birmingham as follows:  
 
1. AN ORDINANCE TO AMEND CHAPTER 126, ZONING, OF THE CODE OF 
THE CITY OF BIRMINGHAM AS FOLLOWS: 
 
TO AMEND ARTICLE 2, SECTION 2.43, TZ-2 (TRANSITION ZONE 2) DISTRICT 
INTENT, PERMITTED USES, AND SPECIAL USES TO ADD THE TZ-2 ZONING 
CLASSIFICATION; 
 
TO AMEND ARTICLE 2, SECTION 2.44, TZ2 DEVELOPMENT STANDARDS TO ADD 
STANDARDS FOR THE TZ-2 DISTRICT; 
 
TO MOVE THE EXISITNG TZ-3 (TRANSITION ZONE 3) ZONING CLASSIFCATION, 
DISTRICT INTENT, PERMITTED USES, AND SPECIAL USES TO ARTICLE 2, SECION 
2.45 WITH NO CHANGES; 
 
TO MOVE THE EXISITNG TZ-3 (TRANSITION ZONE 3) ZONING CLASSIFCATION, 
DEVELOPMENT STANDARDS TO ARTICLE 2, SECION 2.46 WITH NO CHANGES; 
 
TO AMEND ARTICLE 5, SECTION 5.15, USE SPECIFIC STANDARDS, TO ADD USE 
SPECIFIC STANDARDS FOR THE TZ-2 ZONE DISTRICT; 
 
AND 
TO AMEND CHAPTER 126, ZONING, OF THE CODE OF THE CITY 
OF BIRMINGHAM, ARTICLE 4, ALL SECTIONS NOTED BELOW, TO 
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APPLY EACH SECTION TO THE NEWLY CREATED TZ-2 ZONE 
DISTRICTS AS INDICATED: 
 

Ordinance Section Name Section Number 
 

Accessory Structures 
Standards (AS) 

4.02 
4.04 

Essential Services 4.09 
Standards (ES)  
Fence Standards (FN) 4.10 
Floodplain Standards (FP)  4.13 
Height Standards (HT) 
 

4.16 
4.18 

Landscaping Standards (LA) 4.20 
Lighting Standards (LT) 4.21 

4.22 
Loading Standards (LD) 4.24 
Open Space Standards (OS) 4.30 
Outdoor Dining Standards (OD) 4.44 
Parking Standards (PK) 4.45 

4.46 
4.47 
4.53 

Screening Standards (SC) 4.54 
4.59 

Setback Standards (SB) 4.65 
Street Standards (ST) 4.73 
Structure Standards (SS) 4.74 

4.83 
Temporary Use Standards (TU) 4.84 
Utility Standards (UT) 4.88 
Vision Clearance Standards 
(VC) 

4.89 

Window Standards (WN) 4.90 
 
 
The Chairman opened the public hearing at 7:35 p.m. 
 
Mr. Baka stated that the City Commission and Planning Board have held a number of 
meetings relating to this issue. On March 29, 2017, the Planning Board held a study 
session to further discuss the TZ-2 Zone. After much discussion the Planning Board set 
a public hearing for May 10th, 2017 to consider the adoption of the TZ-2 Zoning District 
and all of the additional provisions associated with the creation of this new zone. In 
addition to setting the hearing the board also requested some minor changes to the 
existing draft ordinance that would make it consistent with the TZ-3 Zone in regards to 
permitted uses.  However, at this time the Planning Board is not considering applying 
the new zone to any specific properties.  Accordingly, the Planning Division has revised 
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the draft ordinance language in accordance with the comments of the Planning Board.  
He highlighted the standards as they are currently proposed. 
 
Discussion concluded that "hours of operation"  includes when employees are present 
and not just when business is being conducted.  If an extension is needed those 
affected can apply to have that made a condition of the SLUP.   
 
No comments from the public were heard at 7:48 p.m. 
 
Mr. Williams noted it needs to be explained to the City Commission that the distinction 
between TZ-2 and TZ-3 has more to do with massing and less to do with types of uses.  
It was discussed that the cost to obtain a SLUP is $2,800. 
 
 
Motion by Mr. Jeffares 
Seconded by Mr. Boyle to accept as pointed out in the packets: 
 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to add Article 02 District Intent, Permitted Uses, and Special Uses, 
Section 2.43 TZ-2 (Transition Zone) District to create the TZ-2 Zoning 
Classification. 
 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to add Article 02 Development Standards, Section 2.44 TZ-2 
(Transition Zone) to adopt the following development standards for the TZ-2 Zone 
District, as in the packet. 
 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to renumber the existing TZ-3 (Transition Zone 3) Zoning 
Classification, District Intent, Permitted Uses, and Special Uses to Article 2, 
Section 2.45 with no changes. 
 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to renumber the existing TZ-3 (Transition Zone 3) Zoning 
Classification, Development Standards to Article 2, Section 2.46 with no changes. 
 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to add Article 5, Section 5.15, Use Specific Standards, to add Use 
Specific Standard for the TZ-2 District, as in the packet. 
 
Ms. Ecker added a friendly amendment and it was accepted by the makers of the 
motion: 
 
An Ordinance to amend Chapter 126 Zoning of the Code of the City of 
Birmingham, to update the following sections in Article to add TZ-2 as a zone 
district to which they apply:  4.02, 4.04, 4,09, 4.10, 4.13, 4.16, 4.18, 4.20, 4.21, 4.22, 
4.24, 4.30, 4.44, 4.45, 4.46, 4.47, 4.53, 4.54, 4.59, 4.65, 4.73, 4.74, 4.83, 4.84, 4.88, 
4.89, 4.90. 
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Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  Jeffares, Boyle, Clein, Koseck, Lazar, Whipple-Boyce, Williams 
Nays:  None 
Absent:  None 
 
Chairman Clein closed the public hearing at 7:57 p.m. 
 

05-90-17 
 
OLD BUSINESS 
 
 1. 225 E. Maple Rd., Social Kitchen  
   Request for Special Land Use Permit ("SLUP") Amendment and Revised      
   Final Site Plan to allow construction of a glass enclosure system around the   
   existing outdoor dining in the via, and to allow a new canopy on the rooftop   
   (postponed from March 22, 2017) 
 
The applicant was not present. 
 
Ms. Ecker said the applicant met with the Building Official as the Planning Board had 
asked; however the Building Official requested them to send a letter outlining all of their 
arguments as to why the glass enclosure system is not a permanent structure and an 
interior space with over 65 seats.  The Building Official has not received anything back 
from them.   
 
Board members noted it was not part of their original contemplation for bistros that there 
would be such large facilities all year around. 
 
No one motioned to postpone, so the matter died. 
 

05-91-17 
 
STUDY SESSION ITEMS 
 
 1. Window Tinting 
 
Mr. Baka stated that the City Commission has held a public hearing and the Planning 
Board has held several study sessions to discuss the issue of window standards and 
examine potential changes to the Ordinance to address the concerns of the City 
Commission. As a result of those discussions, a general consensus was reached that 
prohibiting the tinting of windows would promote the intent of  creating a pedestrian 
friendly interactive condition in the commercial areas of the City. 
 
With regards to the treatment of glazing in passageways and vias, the Planning Board 
decided not to recommend a required amount of glazing in these spaces as it might 
impede important “back of house” functions and have a negative impact on businesses. 
Presently, the Via Activation Overlay Standard does indicate a requirement for windows 
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but does not set a specific percentage that is required.  As currently written, this 
provision allows the Planning Board to evaluate projects on a case-by-case basis but 
does not provide a baseline or minimum amount of glazing that is required in these 
spaces. 
 
Discussions have concluded that clear glass must have a visual transmission level of at 
least 80%.  Further, not less than 70% visual transmission qualifies as lightly tinted. 
(The lower the percentage, the darker the tint.) 
 
On March 29, 2017, the Planning Board reviewed draft ordinance language and  
requested that it be revised to include definitions for clear glazing and lightly tinted 
glazing that have specific percentages of visual transmittance. Accordingly, those 
definitions have been drafted and are now incorporated. This draft language also 
includes the original ordinance amendments that were recommended to the City 
Commission in July of 2016. 
 
Chairman Clein made a change to 4.90 WN-01 (2) to say "Only clear glazing is 
permitted on storefront facades . . ." 
 
Discussion from the public was taken at 8:15 p.m. 
 
Mr. Steve Kalczynski from the Townsend Hotel said that regarding their second-story 
bakery it was strongly suggested they take the blinds down, so they put curtains up 
because of the need to block the sun. 
 
Ms. Ecker suggested inserting the following provision to the Downtown Overlay 
Standard 3.04 prior to setting a public hearing:  " First floor windows shall not be 
blocked with opaque materials or furniture, products, signs, blank walls, or the back of 
shelving units.  This language could be added for purposes of discussion at the public 
hearing. It can always be taken out. 
 
Mr. Koseck indicated his view is to have clear glass throughout the first floor of the City 
with a visual transmission level of 80%.  If the sun is blazing in he is okay with a blind 
because it might go away, the use might change, etc.  Further, above the first floor, 
blinds may be permitted.   
 
Motion by Mr. Williams 
Seconded by Mr. Jeffares that the Planning Board set a public hearing for June 
14, 2017 to allow the public to comment on these proposed changes and for the 
Planning Board to make a recommendation to the City Commission on these 
issues. 
 
There were no comments from the public at 8:30 p.m. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  Williams, Jeffares, Boyle, Clein, Koseck, Lazar, Whipple-Boyce 
Nays:  None 
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Absent:  None 
 

05-92-17 
 
 2. Definition of Retail 
 
Ms. Ecker advised that last week Planning Staff was directed by the City Manager to 
come up with a temporary ordinance amendment that would halt the conversion of first-
floor retail space to quasi office/quasi retail uses.  The City Commission talked about 
that on May 8 and in the end they voted in favor of directing the Planning Board to bring 
back to them by July 24 an ordinance amendment that would be a temporary measure 
of relief until the board's overall discussion of retail is completed.  Further, they have 
asked the board to consider an ordinance amendment that would temporarily stop 
personal services and community uses from being on first-floor retail space Downtown 
while the board studies the full issue. They want personal services to be defined. 
 
After researching the subject, Ms. Ecker thought the best example of defining Personal 
Services came from the City of Bremerton, Washington:  
 

Personal Service Business means an establishment engaged primarily in 
providing services involving the care of a person or apparel, such as:  shoe 
repairs, laundry and dry cleaning, beauty and barber shops, 
clothing/costume rental, tanning, other personal grooming facilities and 
domestic assistance services.  This does not include massage parlors, 
health care services, exercise establishments, nor funeral services.    

 
At their meeting on May 8 it seemed the majority of Commission members appeared to 
value the beauty services as something that drives activity Downtown. 
 
Mr. Boyle noted this is the fundamental problem of a form based code. It is not easy to 
take that form and assume you will get what you want in it.   
 
Ms. Lazar observed the board needs to remember  that offices like McCann Erickson 
that have moved into town have increased foot traffic, which also helps the retail.  
Chairman Clein said this board can either craft a measure for the presumed short term 
that solves a policy issue that the City Commission has already come to a conclusion 
on, and then come back and try and make it right; or they can continue to spin until the 
joint meeting.   
 
Board members decided to add personal services to the definition of retail and to add a 
definition personal service that includes retail bank branches.  Then in the Downtown 
Overlay, community uses should not be considered retail, but personal services should 
be allowed. 
 
Consensus was to send this matter back to Staff for due consideration and they will 
bring back appropriate definitions to the next meeting. Also, invite the BSD Director to 
that meeting. The board can talk about scheduling a public hearing at that time.  
 

05-93-17 
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 3. Parking Requirements for all uses 
 
Ms. Ecker noted the Planning Board was asked to study the current parking 
requirements for all uses within the City. 
 
At the March 29, 2017 Planning Board meeting, the board discussed the complex issue 
of parking throughout the City. After much discussion, the board requested additional 
information on options that reduce demand, including a sample Transportation Demand 
Model ("TDM") report to show how developers were designing to reduce reliance on 
automobiles.   
 
Mr. Boyle suggested taking the Community Impact Study ("CIS") model and tweaking it 
to include certain elements that will or will not affect parking.  Chairman Clein said it 
seems to him many of the complaints about the parking problem are between 11 a.m. 
and 2 p.m. when all of the offices are full and people have come into town for lunch.  
Now there are offices in the Parking Assessment District that were not anticipated and 
they are being given "free" parking.  Mr. Williams noted that the perceived 11 a.m. to 2 
p.m. parking problem results from the growth of the restaurant business combined with 
daytime office uses. 
 
Ms. Ecker said the Ad Hoc Parking Development Committee did a parking study and 
they found the single biggest problem is that more people are being housed in smaller 
amounts of space.   
 
Mr. Jeffares observed that offices in the absence of affordable housing provide the 
density required to have retail work.  
 
Ms. Whipple-Boyce thought that asking a potential developer for the added information 
about how they plan to handle parking for their employees is not about being able to tell 
an applicant whether or not they can build a building because they cannot 
accommodate the people who will be in the building.  But, asking for the added 
information will help the Planning Board manage the way they help the building evolve.   
 
Ms. Ecker said that looking at what extra information can be added as part of the CIS is 
an option. Also, mandating that every new development incorporate bike parking, and 
having designated ride-share spots in the parking decks or in a private development 
may be options.  
 
Ms. Whipple-Boyce encouraged the board to take a look at the terms of the Parking 
Assessment District and identify some of the things they see from the work they do that 
are contributing to the problem. 
 
Ms. Ecker noted the difficulty is that the parking problem is Downtown where everyone 
has paid into the Parking Assessment District and there is no parking requirement for 
most of the uses that cause the problem.  Mr. Williams added they can't quantify the 
extent of the problem.  It is not known how many people don't come now to shop in 
Birmingham because they can't park. 
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Chairman Clein said there is data that suggests two parking decks within Downtown are 
at least near capacity during key summer hours.  So there is a demand problem there.  
But if the City doesn't  change the processes moving forward there will just be more 
demand problems.  In his view the 2016 Plan has not been successful with Downtown 
residential.  So perhaps this board could offer opinions to the Commission that they not 
only need to attack the current demand, but immediately move toward with reviewing 
the Parking Assessment District to determine whether or not they need to make some 
shifts in the current ordinance that says you get an extra floor of office if you add a fifth 
floor of residential. 
 
Mr. Boyle said he has had thoughts about asking the Planning Dept. if they would 
consider organizing a parking workshop.  They could invite several people to speak 
about the current situation, and what other cities are doing.  Have open discussion 
about the current parking situation in Birmingham and the likely changes that will occur 
based upon the pipeline of development. 
 
Chairman Clein asked staff to bring back to the next study session a bulleted list of 
problems inside or outside of the scope of the Planning Board.  Make a 
recommendation to the City Manager that a workshop be held and present the key 
issues, many of which are not under the Planning Board's jurisdiction. 
 

05-94-17  
 
MISCELLANEOUS BUSINESS AND COMMUNICATIONS 
 
a.        Communications (none)  
 
b.    Administrative Approval Correspondence 
 

 2100 E. Maple Rd., Whole Foods – Approval of two raceway mounted and one 
individually mounted channel letter signs, and one ground sign. 
 

 2075 E. Fourteen Mile Rd. - Application to locate two (2) A/C condensers 10 ft. 
south of N/E corner, screened by 4 ft. tall hedge of Hicks Yews. 
 

 2200 Holland, Mercedes Benz Storage Facility - To remove Mercedes Benz 
emblems on the building. 
 

 2400 E. Lincoln, The Sheridan at Birmingham – Temporary Use Permit to allow 
a temporary sales trailer. 

 
c.    Draft Agenda for the Regular Planning Board Meeting on May 24, 2017 
 
 298 S. Old Woodward Ave, CIS and Preliminary Site Plan;  
 2010 Cole, Preliminary Site Plan; 
 277 Pierce (Varsity Shop), CIS and Preliminary Site Plan ; 
 Definition of Retail, Study Session.    
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d.   Other Business (none) 
 

05-95-17 
   
PLANNING DIVISION ACTION ITEMS 
 
a. Staff report on previous requests (none) 

 
b. Additional items from tonight’s meeting (none) 

 
05-96-17 

 
ADJOURNMENT  
 
No further business being evident, the Chairman adjourned the meeting at 9:50 p.m. 
 
      
 
                                        Jana Ecker 

Planning Director 
   
 

 
 
 
 



MEMORANDUM 
Planning Division 

DATE:        September 6, 2017 

TO:         Planning Board 

FROM: Jana L. Ecker, Planning Director 

SUBJECT:        Economic Development Liquor License Boundaries 

In 2009, the City Commission approved the creation of an Economic Development Liquor 
License as an incentive to encourage development in certain areas of the City. The properties 
that are eligible for this incentive are identified on the map in Exhibit 1 of Appendix C of the 
Zoning Ordinance. These properties are predominately located on or near Woodward Avenue. 

On February 13th, 2017, the owners of the Whole Foods property at 2100 E. Maple requested 
that the City either expand the Rail District boundary to include the Whole Foods property so 
that a bistro license could be approved or expand the boundaries of the Economic Development 
License area along Woodward to allow Whole Foods to qualify for an Economic Development 
Liquor License. The City Commission reviewed both options, and voted to include Whole Foods 
within the Rail District to allow use of a bistro license, and decided not to expand the Economic 
Development Boundaries at that time. 

On June 19, 2017 at the joint meeting, both the City Commission and the Planning Board 
discussed the expansion of the Economic Development License area to include a larger area of 
the City, perhaps including the Triangle District and/or the Rail District. 

On July 10, 2017, the City Commission amended the Planning Board’s Action List to include a 
review of the Economic Development License boundaries as the third priority. Accordingly, the 
Planning Board began discussions again regarding the expansion of the Economic 
Development Liquor License areas to include the Triangle and/or Rail District(s) or other areas 
of the City. 

On August 9, 2017, the Planning Board discussed the expansion of the Economic Liquor License 
areas, specifically to expand the opportunities in the Triangle District, and to allow such 
licenses in the Rail District.  Board members discussed several options, and ultimately directed 
staff to come back to the board with revised ordinance language and a revised map to include 
all of the Triangle District, with the exception of the single family residential area at the north 
end, all of the Rail District, with the exception of the Crosswinds development, and parcels 
along the east side of Adams adjacent to the Triangle District which do not abut single family 
residential zoned parcels.   

Please find attached draft ordinance language that expands the boundaries established in 
Exhibit 1 of Appendix C to include all of the Rail District, w i th  the  excep t i on  o f  t he  
C rossw inds  deve l opment ,  and the remainder of the Triangle District, with the 

Back to Agenda



 

exception of the single family residential area (zoned R2, single family residential, and 
ASF-3, attached single family residential), and those parcels on the east side of Adams adjacent 
to the Triangle District which do not abut single family residential zoned properties. 
 
Suggested Action: 

 
To set a public hearing for October 25, 2017 to consider the fo l lowing ord inance 
amendments to allow the use of Economic Development Liquor Licenses in an expanded 
area as shown on the attached map: 

a) Article 2, Section 2.27, District Intent, Permitted Uses and Special Uses to amend the 
uses requiring a Special Land Use Permit in the B1 (Neighborhood Business) zone 
district; 

b) Article 2, Section 2.29, District Intent, Permitted Uses and Special Uses to amend the 
uses requiring a Special Land Use Permit in the B2 (General Business) zone district; 

c) Article 2, Section 2.31, District Intent, Permitted Uses and Special Uses to amend the 
uses requiring a Special Land Use Permit in the B2B (General Business) zone district; 

d) Article 2, Section 2.39, District Intent, Permitted Uses and Special Uses to amend the 
uses requiring a Special Land Use Permit in the MX (Mixed Use) zone district;   

e) Article 3, Section 3.08, District Intent, Permitted Uses and Special Uses to amend the 
uses requiring a Special Land Use Permit in the MU-3, MU-5 and MU-7 (Mixed Use) 
zone districts;  and 

f) Appendix C, Exhibit 1, Economic Development Licenses Map to expand the number of 
parcels which may qualify for the use of an Economic Development Liquor License. 

 
  



 

ECONOMIC DEVELOPMENT OPTION 
ORDINANCE NO.   

 

THE CITY OF BIRMINGHAM ORDAINS: AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 
TO AMEND 2.27, B1 (Neighborhood Business) DISTRICT INTENT, PERMITTED 
USES, AND SPECIAL USES TO AMEND THE USES REQUIRING A SPECIAL LAND 
USE PERMIT. 

 
Section 2.27, B1 (Neighborhood Business) District Intent, Permitted Uses, and 
Special Uses 

 
Accessory Permitted Uses 

• Alcoholic beverage sales* 
• Kennel* 
• Laboratory – medical/dental* 
• Loading facility – off-street* 
• Outdoor cafe* 
• Outdoor display* 
• Parking facility – off-street* 
• Sign 

 
 

Uses Requiring a Special Land Use Permit 
• Alcoholic beverage sales (off-premise consumption) 
• Alcoholic beverage sales (on-premise consumption) 
• Child care center 
• Continued care retirement community 
• Independent hospice facility 
• Drive-in facility* 
• Gasoline full service station* 
• Skilled nursing facility 
• Establishments operating with a liquor license obtained under Chapter 10, 

Alcoholic Liquors, Article II, Division 3, Licenses for Economic Development 
(only permitted on those parcels identified on Exhibit 1; Appendix C) 

 

 
 
 
ORDAINED this day of , 2017 to become effective 7 days after publication. 

 
 
 



 

 
 

Mark Nickita, Mayor 
 
 
 
 
Cherilynn Mynsberge, City Clerk 



 

ECONOMIC  DEVELOPMENT OPTION 
ORDINANCE NO.   

 

THE CITY OF BIRMINGHAM ORDAINS: AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 
TO AMEND 2.29, B2 (General Business) DISTRICT INTENT, PERMITTED  
USES, AND SPECIAL USES TO AMEND THE USES REQUIRING A SPECIAL LAND 
USE PERMIT. 

 
Section 2.29, B2 (General Business) District Intent, Permitted Uses, and Special 
Uses 

 
Accessory Permitted Uses 

• Alcoholic beverage sales(off-premise consumption) * 
• Kennel* 
• Laboratory – medical/dental* 
• Loading facility – off-street* 
• Outdoor cafe* 
• Outdoor display* 
• Outdoor storage* 
• Parking facility – off-street* 
• Retail fur sales cold storage facility 
• Sign 

 
 

Uses Requiring a Special Land Use Permit 
• Alcoholic beverage sales (on-premise consumption) 
• Assisted living 
• Auto laundry 
• Auto sales agency 
• Bistro (only permitted in Triangle District or Rail District)* 
• Bus/train passenger station and waiting facility 
• Continued care retirement community 
• Display of broadcast media devices (only permitted in conjunction with a gasoline 

service station) 
• Drive-in facility 
• Establishments operating with a liquor license obtained under Chapter 10, Alcoholic 

Liquors, Article II, Division 3, Licenses for Economic Development (only permitted on 
those parcels within the Triangle District and on Woodward Avenue identified on 
Exhibit 1; Appendix C) 

• Funeral home 



 

• Gasoline full service station* 
• Gasoline service station 
• Independent hospice facility 
• Independent senior living 
• Skilled nursing facility 
• Trailer camp 

 
 

Uses Requiring City Commission Approval 
• Regulated uses* 

 
 
 
 
ORDAINED this day of , 2017 to become effective 7 days after publication. 

 
 
 
 
 

Mark Nickita, Mayor 
 
 
 
 
 
Cherilynn Mynsberge, City Clerk 



 

ECONOMIC  DEVELOPMENT OPTION 
ORDINANCE NO. ____ 

 

THE CITY OF BIRMINGHAM ORDAINS: AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 
TO AMEND 2.31, B2B (General Business) DISTRICT INTENT, PERMITTED 
USES, AND SPECIAL USES TO AMEND THE USES REQUIRING A SPECIAL LAND 
USE PERMIT. 

 
Section 2.31, B2B (General Business) District Intent, Permitted Uses, and Special 
Uses 

 
Accessory Permitted Uses 

• Alcoholic beverage sales(off-premise consumption) * 
• Kennel* 
• Laboratory – medical/dental* 
• Loading facility – off-street* 
• Outdoor cafe* 
• Outdoor display* 
• Outdoor storage* 
• Parking facility – off-street* 
• Sign 

 
 

Uses Requiring a Special Land Use Permit 
• Alcoholic beverage sales (on-premise consumption) 
• Assisted living 
• Auto laundry 
• Bistro (only permitted in Triangle District or Rail District)* 
• Bus/train passenger station and waiting facility 
• Continued care retirement community 
• Display of broadcast media devices (only permitted in conjunction with a gasoline 

service station) 
• Drive-in facility 
• Establishments operating with a liquor license obtained under Chapter 10, Alcoholic 

Liquors, Article II, Division 3, Licenses for Economic Development (only permitted on 
those parcels within the Triangle District and on Woodward Avenue identified on 
Exhibit 1; Appendix C) 

• Funeral home 
• Gasoline full service station* 
• Gasoline service station 



 

• Independent hospice facility 
• Independent senior living 
• Skilled nursing facility 
• Trailer camp 

 
 

Uses Requiring City Commission Approval 
• Regulated uses* 

 
 
 
 
ORDAINED this day of , 2017 to become effective 7 days after publication. 

 
 
 
 

 
Mark Nickita, Mayor 

 
 
 
 
Cherilynn Mynsberge, City Clerk 

  



 

ECONOMIC DEVELOPMENT OPTION 
ORDINANCE NO.   

 
 

THE CITY OF BIRMINGHAM ORDAINS: AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 
TO AMEND 2.39, MX (Mixed Use) DISTRICT INTENT, PERMITTED USES, AND 

SPECIAL USES TO AMEND THE USES REQUIRING A SPECIAL LAND USE 
PERMIT. 

 
Section 2.39, MX (Mixed Use) District Intent, Permitted Uses, and Special Uses 

 
 

Accessory Permitted Uses 
• Alcoholic beverage sales* 
• Dwelling – accessory* 
• Garage – private 
• Greenhouse – private 
• Home occupation 
• Loading facility – off-street* 
• Outdoor café* 
• Outdoor display* 
• Outdoor storage* 
• Parking facility – off-street* 
• Parking structure* 
• Renting of rooms* 
• Sign 
• Swimming pool - private 

 
 

Uses Requiring a Special Land Use Permit 
• Alcoholic beverage sales (on premise consumption) 
• Bistros operating with a liquor license granted under the authority of chapter 10, 

Alcoholic Liquors, Division 4 – Bistro Licenses 
• Uses with expanded hours past 7 a.m. to 11 p.m. 
• Church 
• College 
• Dwelling – first floor with frontage on Eton Road 
• Outdoor storage* 



 

• Parking structure (not accessory to principle use) 
• Religious institution 
• School – private 
• School – public 
• Residential use combined with permitted nonresidential use with frontage on Eton Road 
• Any permitted principal use with a total floor area greater than 6,000 sq. ft. 
• Establishments operating with a liquor license obtained under Chapter 10, 

Alcoholic Liquors, Article II, Division 3, Licenses for Economic Development 
(only permitted on those parcels identified on Exhibit 1; Appendix C) 

 

 
Used Requiring City Commission Approval 

• Assisted living 
• Continued care retirement community 
• Independent hospice facility 
• Independent senior living 
• Regulated uses* 
• Skilled nursing facility 

 
 
 
 
ORDAINED this day of , 2017 to become effective 7 days after publication. 

 
 
 
 
 

Mark Nickita, Mayor 
 
 
 
 
 
Cherilynn Mynsberge, City Clerk 



 
ECONOMIC DEVELOPMENT OPTION 

ORDINANCE #: _____________ 
 
 

THE CITY OF BIRMINGHAM ORDAINS: AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 
TO AMEND SECTION 3.08, MU-3 (MIXED USE) DISTRICT INTENT, 
PERMITTED USES, AND SPECIAL USES TO AMEND THE USES REQUIRING A 
SPECIAL LAND USE PERMIT. 

Section 3.08, MU-3 (Mixed Use) District Intent, Permitted Uses, and Special Uses 

Accessory Permitted Uses 
• Alcoholic beverage sales* 
• Alcoholic beverage sales (off-premise consumption)* 
• Any use incidental to principal use 
• Retail fur sales cold storage facility 
• Sign 
• Parking – off-street 

 

Uses Requiring a Special Land Use Permit 
• Alcoholic beverage sales (on premise consumption) 
• Bank (with drive-through facilities) 
• Bistro 
• Drive-in facility accessory to a permitted retail business, excluding restaurants 
• Funeral home 
• Church 
• Parking structure 
• Religious institution 
• Social club 
• Establishments operating with a liquor license obtained under Chapter 10, 

Alcoholic Liquors, Article II, Division 3, Licenses for Economic Development 
(only permitted on those parcels identified on Exhibit 1; Appendix C) 

 
ORDAINED this day of , 2017 to become effective 7 days after publication. 

 
 
 
 
 

Mark Nickita, Mayor 
 
 
 
 
Cherilynn Mynsberge, City Clerk 



 

ECONOMIC DEVELOPMENT OPTION 
ORDINANCE #: _____________ 

 
 

THE CITY OF BIRMINGHAM ORDAINS: AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 
TO AMEND SECTION 3.08, MU-5 (Mixed Use) DISTRICT INTENT, 
PERMITTED USES, AND SPECIAL USES TO AMEND THE USES REQUIRING A 
SPECIAL LAND USE PERMIT. 

 
Section 3.08, MU-5 (Mixed Use) District Intent, Permitted Uses, and Special Uses 

 
Accessory Permitted Uses 

• Alcoholic beverage sales* 
• Alcoholic beverage sales (off-premise consumption)* 
• Any use incidental to principal use 
• Retail fur sales cold storage facility 
• Sign 
• Parking – off-street 

 
 

Uses Requiring a Special Land Use Permit 
• Alcoholic beverage sales (on premise consumption) 
• Auto sales agency 
• Auto show room 
• Bank (with drive-through facilities) 
• Bistro 
• Drive-in facility accessory to a permitted retail business, excluding restaurants 
• Funeral home 
• Gasoline full-service station 
• Gasoline service station 
• Church 
• Religious institution 
• Establishments operating with a liquor license obtained under Chapter 10, 

Alcoholic Liquors, Article II, Division 3, Licenses for Economic Development 
(only permitted on those parcels identified on Exhibit 1; Appendix C) 



 

ORDAINED this day of , 2017 to become effective 7 days after publication. 
 
 
 
 
 

Mark Nickita, Mayor 
 
 
 
 
 
Cherilynn Mynsberge, City Clerk 



 

ECONOMIC  DEVELOPMENT OPTION 
ORDINANCE NO.   

 
 

THE CITY OF BIRMINGHAM ORDAINS: AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 
TO AMEND SECTION 3.08, MU-7 (Mixed Use) DISTRICT INTENT, 
PERMITTED USES, AND SPECIAL USES TO AMEND THE USES REQUIRING A 
SPECIAL LAND USE PERMIT. 

 
Section 3.08, MU-7 (Mixed Use) District Intent, Permitted Uses, and Special Uses 

 
 

Accessory Permitted Uses 
• Alcoholic beverage sales* 
• Alcoholic beverage sales (off-premise consumption)* 
• Any use incidental to principal use 
• Retail fur sales cold storage facility 
• Sign 
• Parking – off-street 

 
 

Uses Requiring a Special Land Use Permit 
• Alcoholic beverage sales (on premise consumption) 
• Auto sales agency 
• Auto show room 
• Bank (with drive-through facilities) 
• Bistro 
• Drive-in facility accessory to a permitted retail business, excluding restaurants 
• Funeral home 
• Gasoline full-service station 
• Gasoline service station 
• Church 
• Religious institution 
• Establishments operating with a liquor license obtained under Chapter 10, 

Alcoholic Liquors, Article II, Division 3, Licenses for Economic Development 
(only permitted on those parcels identified on Exhibit 1; Appendix C) 



 

 
 

ORDAINED this day of , 2017 to become effective 7 days after publication. 
 
 
 
 
 

Mark Nickita, Mayor 
 
 
 
 
 
Cherilynn Mynsberge, City Clerk
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1 February 13, 2017 

BIRMINGHAM CITY COMMISSION MINUTES 
FEBRUARY 13, 2017 

MUNICIPAL BUILDING, 151 MARTIN 
7:30 P.M.

I. CALL TO ORDER AND PLEDGE OF ALLEGIANCE 
Mayor Mark Nickita called the meeting to order at 7:31 PM. 

II. ROLL CALL
ROLL CALL: Present, Mayor Nickita 

Commissioner Bordman 
Commissioner Boutros 
Commissioner DeWeese 
Mayor Pro Tem Harris 
Commissioner Hoff 
Commissioner Sherman  

Absent: None 

Administration:  City Manager Valentine, City Attorney Currier, Acting Clerk Arft, City Planner 
Ecker, Deputy Treasurer Klobucar, Building Director Johnson, Police Chief Clemence 

III. PROCLAMATIONS, CONGRATULATORY RESOLUTIONS, AWARDS, APPOINTMENTS,
RESIGNATIONS AND CONFIRMATIONS, ADMINISTRATION OF OATHS, INTRODUCTION
OF GUESTS AND ANNOUNCEMENTS

02-23-17: APPOINTMENTS TO THE BOARD OF REVIEW – ALTERNATE 
POSITIONS 

MOTION: Motion by DeWeese: 
To appoint Jason Monahan to the Board of Review as an alternate member to serve a three 
year term to expire December 31, 2019. 

MOTION: Motion by Boutros: 
To appoint Jill Stress to the Board of Review as an alternate member to serve a three-year term 
to expire December 31, 2017. 

Commissioner Hoff noted that the Commission sometimes will wait to appoint when applicants 
are not able to be present for a meeting; however, in this situation, she explained that the Board 
of Review must meet in March, and training for the Board is this month.  She suggested that the 
Commission move forward with the appointments this evening.  

Vote on Jason Monahan: 
VOTE: Yeas,    7 

Nays,    None 
Absent, None 

Vote on Jill Stress: 
VOTE: Yeas,   7 

Nays,    None 



2 February 13, 2017 

Absent, None 

Mr. Monahan and Ms. Stress were appointed to the Board of Review as alternate members. 

02-24-17: APPOINTMENT TO THE BOARD OF ZONING APPEALS – ALTERNATE 
MEMBERS 

MOTION: Motion by Bordman: 
To appoint Jason Canvasser to the Board of Zoning Appeals as an alternate member to serve a 
three-year term to expire on February 17, 2020. 

MOTION: Motion by Hoff: 
To appoint Kristen Baiardi to the Board of Zoning Appeals as an alternate member to serve a 
three-year term to expire on February 17, 2020. 

MOTION: Motion by Harris: 
To appoint Cynthia Grove to the Board of Zoning Appeals as an alternate member to serve a 
three-year term to expire on February 17, 2020. 

Vote on Jason Canvasser: 
VOTE: Yeas,    7 

Nays,    0 
Absent, None 

Vote on Kristen Baiardi: 
Yeas,    4 
Nays,    3 
Absent, None 

Jason Canvasser and Kristen Baiardi were appointed to the Board of Zoning Appeals as alternate 
members. 

The Acting Clerk administered the oath of office to the appointed Board members. 

IV. CONSENT AGENDA
All items listed on the consent agenda are considered to be routine and will be enacted by one
motion and approved by a roll call vote.  There will be no separate discussion of the items unless a
commissioner or citizen so requests, in which event the item will be removed from the general order
of business and considered under the last item of new business.

02-25-17:  APPROVAL OF CONSENT AGENDA 
The following items were removed from the Consent Agenda: 

• Item E (Minutes of January 28, 2017), by Commissioner Bordman
• Item K (Resignation of Phyllis Klinger from the Public Arts Board), by Commissioner

Bordman
• Item L (Resignation of Maggie Mettler from the Public Arts Board), by Commissioner

Bordman
• Item D (Minutes of January 23, 2017), by Commissioner Hoff
• Item G (Warrant List of January 25, 2017), by Commissioner Hoff

MOTION: Motion by Sherman, seconded by Boutros:  
To approve the Consent Agenda containing Items A, B, C, F, H, I, J, M, and N. 



3 February 13, 2017 

A. Approval of City Commission minutes (amended) of December 5, 2016. 
B. Approval of City Commission minutes (amended) of December 12, 2016. 
C. Approval of City Commission minutes (amended) of January 9, 2017. 
F. Approval of City Commission Special Meeting minutes of February 2, 2017. 
H. Approval of warrant list, including Automated Clearing House payments, of February 1, 

2017 in the amount of $1,705,620.55. 
I. Approval of warrant list, including Automated Clearing House payments, of February 8, 

2017 in the amount of $923,117.63. 
J. Resolution approving a request submitted by the Birmingham Bloomfield Chamber to 

hold the Village Fair in the Shain Park area, May 31 – June 4, 2017, including the private 
party, contingent upon compliance with all permit and insurance requirements and 
payment of all fees and, further pursuant to any minor modifications that may be 
deemed necessary by administrative staff at the time of the event. 

M. Resolution approving the application and permit submitted by CenturyLink 
Communications, LLC, and authorizing the Mayor to sign the Right-of-Way 
Telecommunications Permit on behalf of the City. 

N. Resolution setting Monday, March 13, 2017 at 7:30 PM for a public hearing to consider 
amendments to Chapter 126, Zoning, Article 04, Structure Standards, Section 4.75 SS-
02, to create limitations on the allowable size of dormers on single family homes; and 
Article 09, definitions, section 9.02, to add a definition of “Attic” and to amend the 
definitions of “Habitable attic” and “Story” for consistency with the Michigan Residential 
Code. 

ROLL CALL: Yeas,    Commissioner Sherman 
 Commissioner Boutros 
 Commissioner Hoff 
 Mayor Nickita 
 Mayor Pro Tem Harris 
 Commissioner Bordman 
 Commissioner DeWeese 

Nays,    None 
Absent, None 

V. UNFINISHED BUSINESS 

VI. NEW BUSINESS
02-26-17: PUBLIC HEARING TO CONSIDER THE PROPOSED REZONING OF 

412-420 E. FRANK 
Mayor Nickita opened the Public Hearing at 8:50 PM. 

City Planner Ecker explained described the current location and zoning classification of each of 
the three parcels as complicated.  The three parcels have been the subject of Commission 
discussions relative to Transitional Zoning previously, and no action was taken at the time, and 
the parcels have retained their existing zoning.  

She explained that currently a house is located on the corner of Frank and Ann which is being 
used as an office.  The center parcel is Frank Street Bakery, which has been a commercial use 
for many years.  The third property on the east is vacant, and is open area and was parking at 
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one time.  She said the applicant is asking that all three of the parcels be rezoned to TZ1, 
Transitional Zoning, which would allow residential uses only. 

City Planner Ecker said the western portion of the property (corner of Frank and Ann) is 
currently zoned R3, Single Family Residential.  From 1935 – 1960, that portion of the lot was 
zoned R6.  In 1960, the homeowners asked the City to rezone to B1, Neighborhood Business, 
because they were operating a custom drapery shop out of the home while they were living in 
the home.  The City granted the rezoning.  In 1980, the City adopted the Master Plan, and it 
was determined that most of the area was a sensitive residential neighborhood.  Planner Ecker 
said while it is difficult to see exactly where the line was drawn, it looked like the westernmost 
parcel was included in the sensitive residential area.  The City then down-zoned the parcel from 
B1 to R3, Single Family Residential.  A lawsuit against the City was initiated by the property 
owner but was later dropped. In 1995, a descendant of the family that owned the property 
initiated a rezoning process, but did not follow through and nothing changed.  In 2013, the 
current property owner, who is not the applicant on this rezoning request tonight, applied for a 
rezoning to have all three parcels rezoned to B2B to match the easternmost parcel.  B2B is seen 
along Old Woodward.  The neighbors at the time did not want to see commercial uses.  There 
were several postponements, and the applicant eventually dropped the rezoning request.    

The Planning Board has discussed transitional zoning, and originally thought TZ1 would be the 
best use for the parcels; however, the neighbors expressed support for the bakery there.  The 
Planning Board changed their recommendation to TZ2, which would allow some commercial 
uses.  The City Commission took no action on that recommendation.   

The center parcel was zoned R6 until 1960.  The lot was split and was rezoned to B1, 
Neighborhood Business.  Prior to Frank’s Bakery, there was a vintage resale shop, which was 
not a legal use, and had to go to the Board of Zoning Appeals for a use variance.  That use 
continued until 2007.   

In February 2016, the property owner requested a change to B2B again for the whole site.  The 
Planning Board recommended denial of the rezoning because while B2B was consistent for the 
eastern side of the lot, it did not provide the transitional feel that the Planning Board 
recommended.  Therefore, the commercial building is still on the site and is zoned B1. 

City Planner Ecker said the eastern-most parcel was also zoned R6 from 1935 until 1960, so 
presumably all three lots were all one lot at one time.  In 1960, the property owner successfully 
applied for the B2B, which is zoned that way today.  

City Planner Ecker explained what the applicant must prove when submitting a request for a 
rezoning.  The applicant tonight is not the current property owner, but has the consent of the 
property owner to apply for the rezoning.   

City Planner Ecker explained that an applicant for a rezoning must show why the rezoning is 
necessary for the preservation and enjoyment of the rights of usage commonly associated with 
property ownership.  She noted that the applicant has indicated that the subject property is 
surrounded by properties with different uses, some consistent with existing zoning 
classifications, and many in variance with the existing zoning.  The Subject Property is bordered 
on the east side by an office building and parking lot which fronts on Old Woodward and is in 
the B2B zoning district. The property adjacent on the north side of Frank Street is a CVS drug 
store and surface parking lot which fronts on Old Woodward. While the properties to the west 
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and south are in the R-3 (Single Family Residential) zoning district, the home directly west of 
the Subject Property at the south west corner of Ann Street and Frank Street currently has a 
multi-family use with three families occupying it.  The three buildings on the west side of Ann 
Street immediately to the south of this corner home are all multi-family properties with 4 units, 
24 units and 4 units respectively. The building on the west side of Ann Street, two houses to 
the north of the intersection of Ann and Frank, is being used as an office building with an 
adjacent parking lot containing 22 parking spots. Directly to the north of this property on the 
west side of Ann Street is an 8 unit multi-family building. One block to the west at the 
intersection of Frank and Purdy is a building with 3 commercial offices, and directly to the north 
is a 23 unit multi-family property.  Other than this last property, all of the other multi-family and 
commercial properties west of the Subject Property have a non-conforming use in the R-3 
Single Family Residential zoning district.  

City Planner Ecker said the applicant must provide an explanation of why the existing zoning 
classification is no longer appropriate.  The applicant has noted that the parcel is made up of 
three contiguous lots with three different zonings (R-3, B-1, and B-2B).  Given the current mix 
of uses on the three parcels, the subject parcel is a transitional property. The very limited areas 
of the three individual parcels would make it difficult to develop anything consistent to each of 
the parcel’s current zoning.    She said the applicant also noted that the B-2B eastern piece is 
only 32 feet in width.  Further, Frank Street from Woodward to Ann has been widened and on-
street metered parking added, with the effect of extending the Woodward business district 
along Frank Street, which along with the CVS plaza on the north side of Frank, with its large 
surface parking lot visible from the windows of any structure facing Frank Street from the 
subject property, makes this an undesirable site for single family homes.  

City Planner Ecker said the applicant must explain why the proposed rezoning will not be 
detrimental to surrounding properties.  The applicant requests that the Subject Property be 
rezoned to the transitional zoning classification of TZ-1. This request is consistent with the 
intent of the City’s transitional zoning. The applicant intends to develop the property as multi-
family with no commercial component to the project. Given the very close proximity of a half 
dozen or more multi-family properties, this rezoning and use would provide a good transition 
from B-2B General Business and D-2 in the Downtown Birmingham Overlay to the north and 
east, and would not change the character of the neighborhood. 

City Planner Ecker said the applicant has provided all required documentation.  The Planning 
Board held a Public Hearing on the application.  The Planning Board found that the entire parcel 
at 412 – 420 E. Frank Street is clearly a transitional property that separates the commercial 
areas to the north and east from the residential area to the west. The use of the property for 
low density multiple family use acts as a transition and buffer, and is entirely consistent with 
recent rezonings in similar transitional locations around the downtown. The proposed multiple-
family residential development will also add to the diversity of housing options available, and is 
similar to those already found in the surrounding area. The proposed request to rezone the 
entire property to TZ1 Transition Zone and limit the use to residential use only is very 
appropriate in such a transition zone.  Accordingly, the Planning Division found that the 
proposed rezoning of the Subject Property from R-3 (Single-Family Residential), B-1 
(Neighborhood Business), and B-2B (General Business) to TZ1 (Transition Zone) should be 
recommended for approval. 
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City Planner Ecker noted that the applicant provided some development options under current 
zoning conditions to the Planning Board to demonstrate the feasibility of the options under 
current zoning conditions.   

City Planner Ecker reviewed the uses under the current zoning classifications and the permitted 
uses under the proposed TZ1 zoning classification.  She noted it is a down zoning, since the 
commercial uses are eliminated on the middle parcel and the one to the east.  It does allow 
multi-family residential up to 5 units for the parcel as a whole.   

Mayor Nickita said transitional zoning has been discussed for some time.  This site has been of 
some concern because of the three zoning classifications on the small site.  The Planning Board 
has recommended TZ1.  Mayor Nickita would like to keep the discussion on the actual zoning 
and not the proposed project.  

Commissioner Hoff agreed and noted that apparently there have been presentations to the 
Planning Board.  City Planner Ecker said there have been discussions with the Planning Board 
about what the applicant is planning with the rezoning, and emphasized that tonight the 
Commission is considering the rezoning, and not the site plan.  She added that some Planning 
Board members wanted to see what the options are for the site.  Any development proposed 
hereafter if the rezoning is approved, would have to go through site plan review.   

City Planner Ecker confirmed for Commissioner Hoff that previously, the Commission did not 
create TZ2 or rezone these parcels to TZ2.  She explained that TZ1 allows residential uses only.  
She added that TZ2 allows some small scale commercial uses, but they are limited in size.  She 
said the Planning Board originally felt TZ1 was the correct zoning, but the neighbors were in 
favor of retaining the bakery there.  The Planning Board then changed its recommendation to 
TZ2, which went to the City Commission.  The Commission was concerned about the 
commercial uses, and ultimately, TZ2 was not created.   

Mayor Nickita noted that currently, the parcels are being used as TZ2, because there is a 
commercial component.  This is really about going forward. 

Commissioner Boutros asked City Planner Ecker about the parking lot there now and the 
proposed rezoning.  She responded that if the TZ1 rezoning was approved tonight, the site plan 
review would determine where the parking would be located.  She added that parking would be 
reduced in TZ1, because only five residential units would be allowed, and only ten parking 
spaces would be needed on site.   

Commissioner DeWeese said the complaints received about transitional zoning classifications 
had to do with uses.  This rezoning would be the most minimal use.   

D’Angelo Espree commented on the current zoning condition, population density in this area, 
and residential uses as TZ1.    

City Planner Ecker said that the Planning Board considered the maximum number of units that 
would be permitted, and felt the maximum of five units would be suitable there from the 
overlay to the single family neighborhood there.   
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Eric Morganroth commented that he supports the proposed plan especially as it relates to 
parking.  He added that he prefers keeping the R3 designation, and down-zoning the other two 
commercial parcels to TZ1. 

Ron Fry owns a single family home directly to the west on Ann.  He commented he is not 
against good development.  He asked for the setbacks of TZ1 as opposed to R3.  City Planner 
Ecker said the minimum front yard setback (on Frank) would be 0-5 feet, the rear yard 
minimum when it abuts single family would be 20 feet, side setback would be 0 feet from an 
interior side lot line, and 10 feet from a side street.  Mr. Fry commented on two front yard 
setbacks on a corner lot.  He said he had to conform to very strict zoning rules on his property 
in order to build a single family home.   

Eric Wolfe commented he is in favor of the proposed project.  He hoped the Commission would 
take into consideration the project.   

Commissioner Hoff said the Commission is not considering the proposed development, only the 
proposed rezoning to TZ1. 

Mayor Nickita commented that the proposed project is an example of what can be done with 
the subject properties, and the Commission is not approving the project, and it is not on the 
table this evening.  

Commissioner DeWeese asked what classification would be needed in order for the project to 
be built in the way the residents favor.  Mayor Nickita said the project would be possible in the 
TZ1 classification.  Commissioner DeWeese clarified that the project would require that all three 
parcels would have to be rezoned to TZ1. 

Commissioner Sherman said the City does not use contract zoning.  The City has used 
conditional zoning where the City takes an offer from a developer and the City approves it or 
does not approve it, and the property stays as it is.   

City Attorney Currier said the developer must submit a written, non-negotiable offer as to the 
zoning; it is voted on up or down by the Commission, has a specified time to build, and if it is 
not built, the property goes back to the former zoning.  He said there is no contract zoning 
provision in the zoning enabling statute.   

Commissioner Boutros asked to see the example. 

Commissioner Bordman said she agrees with Mr. Wolfe that the Commission would not be 
discussing this if the request to rezone was not accompanied by the project.  She added it 
seems illogical not to look at the project.  In view of the City’s use of conditional zoning 
recently, she thinks that since there is substantial support of community, it should be 
considered by the Commission.  She is supportive of letting the petitioner address the 
Commission and considering his proposal. 

Mayor Pro Tem Harris said for the purposes of our decision tonight, he would like to see the 
project tonight. He said although conditional zoning has not been sent to us, if we want to 
entertain that idea, he asked if we are able to do that tonight, or would that come back to us 
later after the zoning decision has been made.   
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City Manager Valentine said that process would be initiated as a separate process.  
Commissioner Sherman said if a developer is interested in conditional zoning, he would have to 
propose it.  If that is the case, it should be proposed before we review any plans.   

Mayor Nickita said it is important to distinguish what is before the Commission today, which is a 
zoning clarification of a complex site.  To tie it to an approval of a project is not on the table 
tonight.   

Commissioner Hoff commented that we should rezone a property because it is the right thing to 
do, not because there is a project to be accommodated.  

Mayor Nickita said the idea of creating transitional zoning was to clarify and clean up areas 
along the perimeter of the downtown area.  He added that we do not zone to accommodate a 
project, and if a project falls in line with the zoning that the Commission has determined is 
appropriate, it can move forward in the process of approval.  He said the question is whether 
TZ1 is appropriate zoning for this site.  The project is an example of what could be done under 
transitional zoning, and nothing the Commission might approve today, ties that project to this 
zoning condition.  

Commissioner Bordman said we know there is a petitioner with a specific project.  She asked 
the City Attorney that if we know that is true, and we also know from reading the Planning 
Board minutes that the petitioner has already suggested that he would be amenable to 
conditional zoning, could we table the zoning request today, and have the petitioner proceed 
with the conditional zoning process, and then bring this back at that time. 

City Attorney Currier said that is up to the developer to propose it in writing to the City 
Commission.  He added that Section 125.3405 of the Zoning Enabling Act has specific 
requirements.  City Planner Ecker commented that the developer submitted a statement to the 
Planning Board, and added she does not know what the specific format must be.  City Attorney 
Currier responded that the developer is required to put in writing the conditions he wants, and 
added that the developer may have stated them at the Planning Board meeting, but a separate 
letter to the Commission is needed including a time frame for completion.   

Mayor Nickita clarified that a formal request to the Commission must be submitted.  City 
Attorney Currier responded that the formal request would then be referred to the Planning 
Board.  Mayor Nickita added that we do not have such a request from the developer tonight.   

Commissioner Sherman commented that the petitioner could ask for a continuance of the 
hearing.   

Mayor Nickita said this is the hearing on the rezoning to TZ1. 

Commissioner Sherman said the petitioner could ask for this hearing to be postponed to a date 
certain, or he could withdraw his petition, or continue with the hearing right now. 

Commissioner Boutros asked if the petitioner could go back after this hearing, and then ask for 
conditional zoning.  City Attorney Currier said he needs to do research on that question, and 
added that there is a time limitation.  The same request by the same petitioner cannot be 
submitted for a year, if the Commission has acted on the request.  It can be a different request 
for a rezoning or a different petitioner for a rezoning.   
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Commissioner Sherman clarified that if the Commission makes a decision tonight and if it is not 
what the petitioner wants, he might have to wait a year before submitting again.   

Mayor Nickita commented that if the Commission rezones this to TZ1 tonight, then the 
petitioner can submit for site plan approval, which is the process we typically follow. 

Commissioner Hoff asked if City Planner Ecker knows why the home on the corner is facing 
Frank and not Ann, when all the others are facing Ann.  City Planner Ecker said the records do 
not reflect that information.   

Commissioner Hoff asked about the property owner. City Planner Ecker explained that the 
applicant for this rezoning is not the owner, but has provided paperwork to the Planning 
Department that indicates the property owner is aware of the request.  The property owner has 
submitted rezoning requests for the three parcels previously.   

Mayor Nickita commented that there are two considerations tonight.  One is that we look at the 
zoning specifically for a rezoning to TZ1, allowing the applicant to then go through the typical 
process of getting a project approved and built.  On the other hand, if the applicant has an 
interest in conditional zoning, we could consider that.   

John Sherkerjian, representing the applicant, asked the City Attorney if proceeding with a 
written request to the City Commission would constitute a substantive change so the applicant 
would not be forced to wait a year before resubmitting the application.  City Attorney Currier 
said it is a procedural change as to how the same issue is being approached.  Mr. Sherkerjian 
said he would be getting to the same result, but with voluntarily offering a condition.  City 
Attorney Currier said it would take a year.   

Mayor Pro Tem Harris suggested that the scenario Mr. Sherkerjian discussed assumes that the 
Commission makes a substantive decision tonight.  Mayor Nickita said, to be clear, if the 
Commission votes on what is on the table tonight, that is definitive, and Mr. Sherkerjian can 
submit his project under that zoning.  Mr. Sherkerjian added that the residents may not be as 
comfortable with that because they want to see his plan versus the unknown.   

Mayor Nickita suggested another option would be to consider a conditional zoning application. 
It would require a formal request, a public hearing at the Planning Board and thereafter, the 
City Commission.   

Commissioner Bordman asked to make clear the Commission is not asking the applicant to do 
that.  Mr. Sherkerjian said they met with the neighbors and came to the conclusion to 
voluntarily offer conditional zoning.  He understands that the offer does not meet the 
requirements of the City.   

City Attorney Currier said the conditional zoning request would begin at the Planning Board and 
make its way to the City Commission, which would likely take until May or possibly June.  

Mr. Sherkerjian said he would be unable to keep his contract with the seller with that long a 
delay.  He has no issue with conditional zoning, but the timing is an issue for him.   
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Commissioner DeWeese confirmed that Mr. Sherkerjian’s plan will meet the requirements of a 
TZ1 classification with no variances needed.  

Mr. Sherkerjian said the R3 parcel which seems to be the issue with everyone, is inconsistently 
zoned, is an anomaly, and totally unusual with respect to the other R3 properties.  He added 
that this lot is the only lot not facing Ann, the only lot facing the parking lot, and is the only lot 
that is not 123 feet deep like the others, so a garage cannot be built.    

Mr. Sherkerjian described the proposed plan. 

Mayor Nickita said an applicant is interested in developing this property, and is ready to proceed 
subsequent to the rezoning tonight.  He added that the Commission is not approving the project 
shown tonight, but rather a zoning change because of inconsistencies and which will align with 
transitional zoning.   

Commissioner Hoff said she is unclear about neighbors’ opinions.  She thought she heard they 
want to keep an R3 zoning on the single parcel, but also want this development.  Mayor Nickita 
stated if the R3 zoning remains, the proposed development the applicant discussed could not 
happen.  It also would be inconsistent with creating a transitional zoning.  It would create an 
R3 parcel next to a transitional zoning.  The resident clarified his objection.   

Mayor Pro Tem Harris said he detected some equivocation in the applicant’s interest in applying 
for conditional zoning if the Commission does not make a decision this evening, and asked for 
clarification by the applicant.   

Mr. Sherkerjian said his concern was with the timing of the request for conditional zoning, and 
felt that it would not work.   

Eric Wolfe commented that the Planning Board was in favor of the project subject to conditional 
zoning, and was told by the Planning Board Chairman the Board did not have the authority to 
do that.  He added he does not understand why this has to go back to the Planning Board to 
come back to the Commission.   

City Attorney Currier said the ordinance requires that at least one public hearing be conducted 
before the Planning Board specifically addresses the request for conditional zoning of the 
parcels.   

The Public Hearing was closed at 9:37 PM. 

MOTION: Motion by Hoff, seconded by Bordman: 
To approve the proposed rezoning of 412 - 420 E. Frank Street from R3 (Single-Family 
Residential), B1 (Neighborhood Business), and B2B (General Commercial) to TZ1 (Transitional 
Zoning) for all three parcels. 

VOTE: Yeas,    7 
Nays,    0 
Absent, None 

02-27-17: PUBLIC HEARING TO CONSIDER AMENDING CHAPTER 126, 
ZONING – RAIL DISTRICT BISTROS 
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City Planner Ecker explained that the owner of the Whole Foods property at 2100 E. Maple is 
looking for zoning ordinance amendments that would create boundaries of the Rail District and 
include the Whole Foods site at 2100 E. Maple into the district, and also allow a Bistro to be 
applied for at that location.  Alternatively, the owner is requesting that the Economic 
Development map be amended in the zoning ordinance to include the 2100 E. Maple site as one 
of the properties in the Economic Development district, enabling Whole Foods to apply for an 
Economic Development license.   

Mayor Nickita opened the Public Hearing at 9:39 PM. 

City Planner Ecker explained that if the Commission chooses to allow a Bistro license to be used 
at 2100 E. Maple, the Commission should codify the Rail District boundaries.  The Commission 
would also need to amend the ordinance to change the development standards in Article II, 
Section 2.29 and 2.31 to allow Bistro licenses to be used in the defined Rail District.   

City Planner Ecker said the second option of an Economic Development license would require 
the Commission to amend the Economic Development map in the Zoning Ordinance to include 
the 2100 E. Maple property, and also to amend the B2 zoning district to allow the use of an 
Economic Development license with a Special Land Use permit.   

City Planner Ecker noted that both the Rail District option and the Economic Development 
option would require a Special Land Use Permit.   

Commissioner Bordman asked City Attorney Currier if the Bistro license application submitted by 
Whole Foods to the City in October 2016 is sufficient or will they have to re-apply.  City 
Attorney Currier said the prior application is sufficient.   

City Planner Ecker noted that all three bistro license applicants have submitted Special Land Use 
permit applications to the Planning Board and will be considered at the February 22, 2017 
Planning Board meeting.  What happens tonight with the Whole Foods request for a zoning 
amendment will be considered at that meeting.   

Mayor Nickita said the Commission has two things to consider, which are to create the Rail 
District boundaries, or expand the Economic Development map to include 2100 E. Maple.   

Commissioner Hoff said we have approved liquor licenses in the Rail District.  There is an 
application currently for a bistro license in the district.   

City Manager Valentine noted that we have bistros in MX district.  The Rail District has yet to be 
defined formally.  That is part of what the Commission is being asked to do this evening.    

Commissioner Hoff suggested that it is easiest to draw the Rail District boundaries and include 
the Whole Foods site. 

Commissioner DeWeese said having the boundary defined makes sense.  He said Whole Foods 
is right next to the railroad and is part of the Rail District.  He added that he thinks the 
Economic Development area should be focused along Woodward.   

Ms. Kelly Allen, representing Whole Foods, suggested that the Rail District boundary be defined 
by the Commission.  She added that she believes that Whole Foods should have an Economic 
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Development license.  She said the Bistro license was designed more for small, eclectic 
restaurants in certain areas of the City.  Whole Foods meets the Economic Development criteria 
on every element.  She thinks the City may be inclined to give the Bistro licenses to the more 
traditional type of restaurant, whereas there are only two or three Economic Development 
licenses with specific requirements as to investment, which Whole Foods meets.  

In response to Commissioner Hoff’s question, Ms. Allen responded that since the City does not 
have any quota licenses available, Whole Foods must obtain an escrowed license from the State 
to transfer in to the City.  Ms. Allen added that there is no cost for a Bistro or Economic 
Development license.  It qualifies the user/applicant to be licensed in the City.  The 
user/applicant then has to purchase a license to transfer into the City.   

Commissioner Hoff noted that a Bistro license has many more restrictions than an Economic 
Development license.  Ms. Allen said that just because Whole Foods qualifies for an Economic 
Development license, the plans call for a small restaurant doing business in conjunction with the 
grocery store.   

Mayor Pro Tem Harris asked if the City adjusts its Economic Development map to include Whole 
Foods, would Whole Foods then withdraw its application for a Bistro license.  Ms. Allen 
confirmed it would.   

Mayor Nickita closed the Public Hearing at 9:55 PM. 

Mayor Nickita suggested that the Commission has to be careful of the reality of what is being 
presented vs. what the Commission created these for.  They were intended to be generators of 
opportunity, not necessarily accommodating for something that has already happened.  We 
have a development that has already happened.  The intention of the Economic Development 
was to create incentive for things to happen.  He said that is not congruent with the intent of 
the Economic Development license, and he is more in favor of clarifying the Rail District to 
include Whole Foods. 

Commissioner Sherman expressed concern that expanding the Economic Development corridor 
will create a hodge-podge effect and that was never the idea.  He agreed that we were looking 
to develop a certain area and use the license as an incentive.  He prefers to correct the map 
and ordinances.   

MOTION: Motion by Sherman, seconded by Hoff: 
To amend Chapter 126, Zoning, as follows to establish the boundaries of the Rail District and to 
allow bistros in B2 and B2B zone districts located within the Rail District with an approved 
Special Land Use Permit: 

(a) Article 02, section 2.29 (General Business), to allow bistros in the Rail District as 
a use requiring a Special Land Use Permit; 

(b) Article 02, section 2.31 (General Business), to allow bistros in the Rail District as 
a use requiring a Special Land Use Permit; and 

(c) Article 09, section 9.02 (Definitions), to add a definition for Rail District. 

VOTE: Yeas,    7 
Nays,   0 
Absent, None 
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Commissioner Hoff said the Commission has received communications from residents in the 
area about their traffic concerns.  She commented that the Commissioners are definitely looking 
at those issues.  She does not think this action creates any greater hardship. 

City Manager Valentine added that there are initiatives to improve pedestrian flow as well as 
vehicular movements throughout the corridor as part of the Ad Hoc Rail District study recently 
accepted by the Commission.  After reviews and studies are conducted by the Multi-Modal 
Transportation Board and the Planning Board, their recommendations will be returned to the 
Commission for possible action.   

Commissioner Hoff wanted to assure the people in that area that the City is listening to them. 
As a result of the meeting the City Manager had with residents recently, the City is going to do 
some things in the interim until those formal, permanent solutions can be reviewed and acted 
upon, to try to address the residents’ concerns with more intermediary measures.   

Mayor Nickita said the City is making plans on how to achieve some gains in that area. 

02-28-17: PUBLIC HEARING TO CONSIDER AMENDING CHAPTER 126, 
ZONING – LIQUOR LICENSES IN THEATERS AND CHAPTER 10, 
ALCOHOLIC LIQUORS, LICENSES FOR THEATERS 

The Mayor opened the public hearing at 10:01 PM. 

City Planner Ecker explained that the owner of the Birmingham Theater submitted an 
application to allow a new category of liquor licenses for theaters.  This request impacts 
Chapter 126 of the Zoning Ordinance, and also Chapter 10, Alcoholic Liquors in the City Code. 
The Planning Board recommended the Commission consider adding a new division in Chapter 
10 of the City Code.  A Public Hearing at the Planning Board for the addition to Chapter 10 of 
the City Code was not required, but it was decided to take it through the public hearing process 
as well.  Additionally, the Board recommended the Commission consider an amendment to the 
Zoning Ordinance to allow a new category of liquor license to be used in a theater with a 
Special Land Use Permit in the B4 District only.   

City Planner Ecker described the definition of a theater as a building, or a part of a building for 
housing dramatic presentations, stage entertainments, or motion picture shows.  She described 
the extensive amount of information that must accompany the application.   

City Planner Ecker said the ordinance amendment would give the Commission up to two theater 
licenses per year.  She added that this license cannot be transferred without Commission 
approval, and the theater would have to enter into a contract with the City.   

City Planner Ecker noted that an owner of a theater license could apply for an Entertainment, 
Dance or Additional bar permit, but not seek any permit endorsements from the Liquor Control 
Commission, or seek any change in license status or class without City permission.   

Commissioner Bordman said liquor licenses are a trend in the theater business, and in general, 
is in support of this, so we keep the theater in town and viable.  She expressed concern about 
our definition of theaters.  For example, we do not say what type of movies fall into the motion 
picture shows.  She is also concerned what dramatic presentations could qualify, and what kind 
of presentation.  She believes the definition should be tightened up for the future as well.   
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City Planner Ecker said adult entertainment movies would fall under the regulated use category.  
Mayor Nickita said given the City’s history with entertainment and the strong interest in liquor 
licenses, will there be an opportunity for someone to misrepresent what they are doing.  He 
concurs with Commissioner Bordman that our definition of theater is not clear enough and 
defined enough where we cannot see the potential for misuse.   

Commissioner Hoff expressed concerns about the entertainment aspect of the definition, and 
the type of crowds that might be attracted.  She added that the Birmingham Theater is an 
important landmark in downtown and the City wants it to be successful.  She agrees we have to 
have some restrictions for the future when ownership may change.   

Commissioner Sherman noted that everything comes to the Commission.  The Special Land Use 
Permit will define what can and cannot occur at the property.  He suggested the ordinance be 
drafted with some flexibility, because we do not know the type of situation in the future.   

Mayor Pro Tem Harris agreed with Commissioner Sherman, and is comfortable with the 
ordinance.  He noted that the City conducts an annual review for every liquor license, and 
believes there is adequate protection built into the proposed ordinance.   

Commissioner Boutros commented on the importance of keeping this landmark, and agrees that 
the Commission is the decision maker.   

Commissioner DeWeese supports this, and sees the value in some flexibility. 

Bruce Thal commented about intention to include Village Players.  City Manager Valentine said it 
was contemplated, but the group has not come forward expressing interest, but the flexibility is 
there to incorporate them at the time they wish to pursue this.   

Kelly Allen, representing the theater, said the Birmingham Theater complies with the ordinance. 
She said significant improvements have been made already, and that this ordinance will be the 
first step in solidifying the theater’s existence.   

The Mayor closed the Public Hearing at 10:20 PM. 

MOTION: Motion by Boutros, seconded by DeWeese: 
To amend Chapter 126, Zoning, Article 2, Section 2.37, B-4 Business Residential, to allow the 
use of liquor license in theaters in the B-4 zoning district, and to consider the associated 
amendments to Chapter 10, Alcoholic Liquors, Article II, to add a Division 5, Licenses for 
Theaters. 

Commissioner Bordman said she is reassured and will support the motion. 

Mayor Nickita said he was concerned as well and it was important to have the discussion.  He is 
comfortable moving forward.  

VOTE: Yeas,    7 
Nays,    0 
Absent, None 
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BIRMINGHAM CITY COMMISSION / 
PLANNING BOARD JOINT WORKSHOP SESSION MINUTES 

JUNE 19, 2017 
DPS FACILITY, 851 SOUTH ETON 

8:00 P.M. 
 

I. CALL TO ORDER AND PLEDGE OF ALLEGIANCE 
Mayor Mark Nickita called the meeting to order at 8:00 PM. 

II. ROLL CALL 
PRESENT:  Mayor Nickita 
   Mayor Pro Tem Harris 
   Commissioner Bordman 
   Commissioner Boutros 
   Commissioner DeWeese 
   Commissioner Hoff 
   Commissioner Sherman 
 
   Scott Clein, Planning Board Chairman 
   Stuart Jeffares, Member 
   Bert Koseck, Member 
   Janelle Whipple-Boyce, Member 
   J. Bryan Williams, Member 
 
ABSENT:  Robin Boyle, Member 
   Gillian Lazar, Member 
   Lisa Prasad, Member  
   Daniel Share, Member 
 
ADMINISTRATION: City Manager Valentine, City Attorney Studt, Deputy Clerk Arft, Building  

  Planning Director, Ecker, Director Johnson 
 

III. ITEMS FOR DISCUSSION  
Mayor Nickita explained that this is a workshop session to discuss and evaluate various planning 
issues, with the intent to create an Action List for the Planning Board.  City Manager Valentine 
added that more discussion will be needed on each item by the City Commission.  The priorities 
will be determined by the Commission at a future meeting.  
 
A. RENOVATION OF COMMERCIAL PROPERTIES 
Planning Director Ecker explained that there are three boards that review building 
improvements consisting of the Planning Board, the Design Review Board and the Historic 
District Commission.  The Zoning Ordinance establishes the review process for new construction 
and renovation of existing buildings. However, the Zoning Ordinance is not clear as to the 
extent an existing building can be renovated before it is deemed new construction, and the 
ordinance is not clear as to what specific changes trigger site plan review. Site plan reviews go 
to the Planning Board.  If the building is in the historic district, it will also go to the Historic 
District Commission.   If it is a design change only to an existing building, it would go to the 
Design Review Board.  This issue came up particularly with the Audi building because they had 
not changed the footprint, it went to the Design Review Board.  The question is should there be 
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a clarification made to some of the ordinance language to determine how much of a renovation 
to an existing building is a renovation, or when it becomes new construction or a new building.  
She noted that this is not the first time for this issue.   
 
She also suggested clarifying what exactly is a design change vs. a site plan change.  In the 
past, a site plan change has been interpreted as a change in the footprint in the building or 
square footage, but it is unclear in the ordinance.  Would the City like to see the review 
procedures amended for new construction and/or the renovation of existing buildings, both in 
terms of which boards review those actions and also whether there needs to be clarification on 
what constitutes renovation of an existing building,  and where the line is drawn between that 
and new construction.  Also, does the Commission wish to see a distinction or clear definition as 
to what constitutes a site plan change and what constitutes a design change.   
 
Commissioner Sherman suggested it would be wise to have more of a review than what we 
have now. 
 
Mr. Jeffares asked about dramatic changes in use.  Ms. Ecker responded that would require an 
application for an occupancy permit and any building permits needed.  The Building Department 
would route the plans to the other departments.  The Planning Department would look at the 
use to confirm it is an approved use, and at parking to confirm it met the parking requirements.  
If there are no exterior changes to the building, it does not need to go to a board for planning 
review, according to the current ordinances.   
 
Mr. Koseck asked if the Design Review Board look at things such as site issues, pedestrian flow, 
trash, pickup, access, etc.  Ms. Ecker said the DRB focuses more heavily on the design and the 
signage than the site issues.  They do discuss the site issues, but not as much detail as the 
Planning Board and have input. 
 
Mayor Pro Tem Harris asked for specific examples when the ordinance did not require a site 
plan review and the project later was thought to have needed to have site plan review.  Ms. 
Ecker said the Audi building was an example of one that had concern expressed as to whether 
it needed a site plan review as well, but no changes were made to the layout of the site, 
access, etc.  The Wachler building and the McCann building were other examples.  A site on 
Cole Street was required to also go for site plan review, because changes were proposed  to the 
parking lot and dumpster.   
 
Commissioner DeWeese said the difference between design review and site plan review is not 
understood, and thinks it would be useful to have those defined and explained.  He said that is 
also true of renovation and new construction.  He added that site plan review considers 
internals, layout of other buildings around to see the interconnections between them, while 
Design Review does not look at as much, and so at a certain scale, it becomes important for 
site plan review.   
 
Mayor Nickita said this is most evident in downtown overlay where we have specific 
requirements. The Surnow building is an example where we need the expertise of the Planning 
Board and the review that deals with specifics for a project of that sort.  Maybe during the 
process, a recognition of the extent is clear, and if it is very minor and not much change, then it 
can be overlooked because we do not want to create difficulties when they are not there.  We 
do not always know in the beginning of a project how big it might become.  He thinks the 
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Planning Board should have some type of review to be certain the project adheres to the City’s 
guidelines. 
 
Commissioner Bordman expressed concern about what happens when a project turns out to be 
more involved than originally thought.  She is unsure that our ordinance could even address a 
situation like that without causing problems for the builder. 
 
Ms. Boyce said it becomes more of a planning issue when an extensive renovation matched 
with a change in use occurs.  She would like the Planning Board to have the opportunity to 
review it to make sure all of the issues are addressed.   
 
Mayor Nickita said there seems to be solid support for reviewing this further and identifying a 
plan of action to address having a further review than we have done in the past.  The intention 
is not to create another level of regulation, but we have to make sure we have the proper 
checks and balances.   
 
Mr. Valentine said this issue will be added and brought back to the Commission. 
 
B. COMMERCIAL PROJECTIONS ONTO PUBLIC PROPERTY/ ARCHITECTURAL 
 ALLOWANCES 
Ms. Ecker explained that Chapter 98 implies that awnings, balconies, marquees, and canopies 
are permitted to project over the public right-of-way, but does not clearly state that they are 
permitted.  They are to comply with Chapter 22, which are the Building Code regulations.  The 
question has that arisen is should it be clarified in the Zoning Ordinance which, if any 
projections are permitted, and to address the height, projection or permitted materials for 
architectural features projecting into the public right of way.   
 
Mayor Nickita added that the property line is the building face, so anything that projects beyond 
the building face is technically over City property.  When the projections are a bit atypical or if 
they take on other forms, it becomes more difficult.  Ms. Ecker said while we have a review 
process, we do not have a hard and fast regulation as to how far it can project.   
 
In response to Commissioner Hoff, Ms. Ecker said we could potentially determine a size of how 
many inches a projection could protrude into the right of way, and if the location on the 
building would impact how far it could protrude.   
 
Commissioner DeWeese said some of these projections are pleasing to the eye and are 
pedestrian-friendly, so the key may not be to define exactly how much, but maybe a minimum 
which would trigger a review standard.  
  
Mr. Koseck said it is worth more study and investigation and development of some criteria or 
measurement.   
 
Mayor Nickita said this issue is worthy of another layer of review to incorporate clear guidelines.   
 
C. RAIL DISTRICT BOUNDARY REVIEW 
Ms. Ecker explained that recently the Rail District boundaries were created and defined by the 
City Commission.  The question has come up whether some other properties on the west side 
of S. Eton and/or the North Eton Plaza on N. Eton should be added to the district.  The district 
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allows Bistro establishments to be operated on any of the properties with a Special Land Use 
Permit.  
 
Commissioner Hoff noted that both of the properties mentioned are transitional zones, and are 
close to residential. She suggested that they could be classified in a transitional zone.   
 
Mr. Koseck noted that the Rail District is not a zoning district, and a transitional zone is a zoning 
classification.  Ms. Ecker agreed, and compared it to an overlay district.  The Rail District is a 
map that is incorporated into the Zoning Ordinance that delineates where the Rail District is. 
She added that all of the properties in the district do not share the same zoning.  
 
Ms. Boyce commented that this issue does not seem to be a priority.   
 
In response to Mayor Nickita’s question, Ms. Ecker said she has not seen any requests or 
interest from the areas for inclusion in the district.  Mayor Nickita added that all commercial or 
non-residential in the area is in the rail district, except for the two areas.   
 
Mayor Pro Tem Harris asked if there have been any inquiries from the properties to apply for a 
Bistro license.  Ms. Ecker said there have been none.  
 
Commissioner Bordman suggested that the properties could be zoned transitional within the 
Rail District since there are various zoning classifications within the district.  The parcel north of 
Maple is on Eton, and is in the same position relative to residential that the rest of the Rail 
District as outlined is in relation to residential.  She does not like to see the parcels in question 
have no identity.   
 
Mr. Williams noted that the Whole Foods area was made part of the Rail District at a later time, 
which enabled Whole Foods to apply for a Bistro license.  
 
Commissioner Sherman suggested this is a low priority to move forward.  It is something that 
could move forward at a later date if we see there is going to be some type of marketing 
program or a possibility of developing the properties to conform with the properties in the area. 
 
Mayor Nickita said it is unusual that the two properties are not included, but the consensus is 
that it can be considered at a lower level.  It is something to consider in the future. 
  
D. ECONOMIC DEVELOPMENT LICENSE BOUNDARY REVIEW 
Ms. Ecker explained that this issue came up over the past year.  The Economic Development 
License boundary includes mostly properties along the Woodward corridor that the Commission 
at the time felt were the properties that needed a push forward in order to see some 
redevelopment occur.  The area also now includes Maple Road just to the east of Woodward.  
The Stand and Triple Nickel have been developed as a result of the district.  We have had 
interest from others who do not fall in the district at this point.  She asked if there is interest in 
changing the boundaries for this district or not.  Ms. Ecker added the benefit of being included 
in the district is the ability to transfer a liquor license from another municipality.  
 
Mr. Jeffares is in favor of looking at this. 
 
Commissioner Hoff said the Economic Development license does not have as many restrictions 
as the Bistro license, and because of that, she is not in favor of expanding the Economic 
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Development license boundary.  By expanding the area, it would bring it closer to residential, 
areas she feels would be better suited for a Bistro license.   
 
Commissioner DeWeese feels we need more control of it.  Currently, we are seeing Bistros 
getting out of hand.  He agrees with Commissioner Hoff, and suggested there maybe is an 
intermediate step. 
 
Commissioner Sherman said the City does have control, as a Special Land Use Permit is 
required.  This may be another tool to encourage something that would not otherwise be done.   
 
Commissioner DeWeese clarified that his concern is about size, scale, and appropriateness.   
 
Mayor Pro Tem Harris asked how challenging is it for a business to obtain a liquor license if it is 
not in an area for a Bistro license or economic development license.  Ms. Ecker does not have 
the specifics on that, but the owner would have to obtain an existing quota license, which are 
rarely for sale, and are expensive.   
 
City Manager Valentine clarified that the investment triggers the ability to obtain the license, 
then the applicant must purchase the license.   
 
Commissioner Boutros said he thinks it is worth consideration.   
 
Mayor Nickita suggested that a revision is in need of further review to see if it has merit.  There 
are areas in the Triangle District that could use some incentive for development.  
 
E. BISTRO ALLOWANCES AND RESTRICTIONS 
Ms. Ecker said there has been concern expressed over the size of Bistros recently.  She 
explained that a Bistro is defined as a restaurant with 65 seats or less, with no more than 10 of 
them at a bar, with a full service kitchen, low key entertainment, tables that must line the 
storefront, and outdoor dining.  The biggest issue has been how much is too much outdoor 
dining.  The intent when Bistros was started was to encourage outdoor dining, but it was not 
apparent at the time how far owners would look for creative opportunities to expand the 
outdoor dining.  She suggested clarifications as to maximums, location, enclosures and the 
building code issues such as energy code, fire suppression might be needed.  Parking needs are 
also a big concern.   
 
Mayor Nickita added that the original concept for Bistros was just in the downtown area and 
that has changed.  Once the area expanded to the Triangle area and Rail District, it changed 
the circumstance because of parking and available outdoor space.   
  
Commissioner Bordman suggested considering different rules for different areas.  The needs 
are different.  Perhaps part of the study should be whether to have the exact same 
requirements in each of our districts.   
 
Commissioner DeWeese suggested we need an intermediate level that applies in different 
situations.  He considers this a high priority issue. 
 
Mr. Koseck suggested that we should study the materials used and also the intent.   
 



City Commission Minutes 
July 10, 2017 

 
07-196-17 2017 – 2018 PLANNING BOARD ACTION LIST 
 
City Planner Ecker presented the Draft Planning Board Action List for 2017-2018 based on the 
June 19, 2017 Joint Planning Board/City Commission Meeting. Each Commissioner noted their 
preference for priority projects, taking into account how quickly an item could be completed, 
which items might bog down progress because they will require more effort, input and time, 
and which items are issues the Commission is currently facing.  
 
City Planner Ecker explained the Planning Board addresses 5 study items at each study session, 
so that 5 issues are being worked on concurrently. She estimated any zoning ordinance 
amendment takes a minimum of 3 - 6 months to go through the planning and public hearing 
process to reach the point of adoption. A change in wording of the Specific Direction/Problem 
Definition for Definition of Retail – Short Term Study was requested to be consistent with City 
Manager Valentine’s June 30, 2017 memo to the Planning Board: “review the Redline Retail 
Area as prescribed by the Downtown Birmingham 2016 Report for background on the intent for 
retail in the downtown”. With regard to the issue of renting properties, which City Planner Ecker 
noted is not within the scope of the Planning Board, City Manager Valentine indicated he 
presented the issue at the joint meeting as something to keep an eye on. He believes it 
important to monitor pending legislation and plan for appropriate language in case the 
legislation doesn’t pass.  
 
The Commission requested that City Planner Ecker provide more clarity and detail for 2 items: 
(1) “Consider looking at principal uses allowed and add flexibility (“and other similar uses”)” and 
(2) “Potential residential zoning changes; MF & MX garage doors”.  
 
Mayor Nickita asked for a timely update on the Planning Board’s progress, and City Manager 
Valentine suggested a progress report be given at the next Joint Planning Board/City 
Commission Meeting.  
 
MOTION: Motion by Commissioner Sherman, seconded by Commissioner DeWeese:  
To approve the Planning Board 2017 Action List as amended:  

1. Definition of Retail – Short Term Study  
2. Bistro Parameters  
3. Economic Development License Boundary Review  
4. Renovation of Commercial Properties  
5. Commercial Projections onto Public Property / Architectural Allowances 
6. Definition of Retail – Long Term Study  
7. Shared Parking  
8. Consider looking at principal uses allowed and add flexibility (“and other similar uses”)  



9. Potential residential zoning changes; MF & MX garage doors  
10. Rail District Boundary Review  
11. Sustainable Urbanism (Green building standards, pervious surfaces, geothermal, 
native plants, low impact development, etc.)  
12. Additional Items to be Considered during Master Plan Process  

 
VOTE: Yeas, 7  

Nays, 0  
Absent, 0 



MEMORANDUM 
Planning Division 

DATE:  September 8, 2017 

TO:  Planning Board 

FROM: Matthew Baka, Senior Planner 

APPROVED: Jana Ecker, Planning Director 

SUBJECT: Bistro Allowances and Restrictions 

In 2007 the City of Birmingham amended the Zoning Ordinance to create the bistro concept 
that allows small eclectic restaurants to obtain a liquor license.  Bistros are defined in Article 09 
of the Zoning Ordinance as restaurants with a full service kitchen with interior seating for no 
more than 65 people and additional seating for outdoor dining.  Bistros are permitted in certain 
zone districts with a valid Special Land Use Permit with the following conditions: 

• No direct connect additional bar permit is allowed and the maximum seating at a bar cannot
exceed 10 seats;

• Alcohol is served only to seated patrons, except those standing in a defined bar area;
• No dance area is provided;
• Only low key entertainment is permitted;
• Bistros must have tables located in the storefront space lining any street, or pedestrian

passage;
• A minimum of 70% glazing must be provided along building facades facing a street or

pedestrian passage between 1 foot and 8 feet in height;
• All bistro owners must execute a contract with the City outlining the details of the operation

of the bistro; and
• Outdoor dining must be provided, weather permitting, along an adjacent street or passage

during the months of May through October each year. Outdoor dining is not permitted past
12:00 a.m. If there is not sufficient space to permit such dining on the sidewalk adjacent to
the bistro, an elevated, ADA compliant, enclosed platform must be erected on the street
adjacent to the bistro to create an outdoor dining area if the Engineering Department
determines there is sufficient space available for this purpose given parking and traffic
conditions.

As the bistro concept has evolved over the past 10 years, new applicants have sought creative 
ways to make the establishments distinctive from other restaurants and bistros in the City, and 
to increase the number of seats through the use of all season outdoor dining.  There have been 
several issues raised: 

Back to Agenda



• Use of Eisenglass – extends the time period outdoor dining areas are in operation which 
increases the number of seats for restaurant as a whole for a majority of the year;  

• On-street Dining/Rooftop Dining – the use of on-street parking spaces and rooftops in 
addition to the sidewalk area allows the addition of larger outdoor dining areas;  

• Parking Needs – the expansion of outdoor dining increases the number of people dining 
at the restaurant, which increases parking demand;  

• Building Code Requirements – the enclosure of outdoor dining areas triggers Building 
Code regulations such as Energy Code compliance, fire suppression requirements, fire 
separation distances and exterior wall fire resistive ratings. 

At the joint City Commission/Planning Board meeting of June 19th, 2017 the issue of clarifying 
bistro regulations was discussed at length.  There seemed to be consensus that a review of the 
Bistro requirements and how they relate to the various areas in which they are permitted is 
warranted. Additionally, Commission members saw good reason to potentially regulate bistros 
differently depending on the district in which they are located. On July 24th, 2017 the City 
Commission moved the review of bistros up to ____ Priority on the Planning Boards Action List. 
Accordingly, the Planning Division is now requesting that the Planning Board begin discussions 
on how these concerns should be addressed.  The relevant minutes from the joint meeting are 
attached for your review. 
 
On August 9, 2017 the Planning Board held a study session to begin to consider addressing the 
issues of parking, outdoor dining and eisenglass enclosures.  Based on previous discussion at 
the joint meeting and the Planning Board the Planning Division presented some sample draft 
ordinance language to initiate discussion.   The draft language provided limits on the number of 
outdoor dining seats, restricted the use of eisenglass or vinyl enclosures and required additional 
parking for the outdoor dining areas.   The discussion revealed that the Planning Board did not 
support regulating the number of outdoor dining seats, or requiring additional parking for such 
outdoor dining areas.  There was unanimous support for restricting the use of enclosures on 
outdoor dining to ensure that Outdoor Dining is truly seasonal.  Accordingly the draft language 
has been revised to provide options that would eliminate the ability to utilize enclosures year 
round.  The language is now silent on the issues of limiting the number of outdoor seat and 
requiring additional parking for those seating areas.   
 
Two additional points that were raised by the Planning Board were whether or not the 65 seat 
limit should be revisited and whether rooftop dining should be encouraged.  It was suggested 
that perhaps each of the three areas that permit bistros (DB Overlay, Triangle, and Rail 
Districts) could establish different standards for maximum seating based on location.  However, 
although there was some support for this approach, there was not a consensus on this point so 
it was not incorporated into the draft language at this time.  If the Planning Board is interested 
in further discussing a tiered system of capacity for bistros based on location, the Planning 
Division would request that the Board provide some direction as to the scale at which the 
maximum seating in each area could be increased.  In regards to rooftop dining, there is 
nothing prohibiting rooftop dining at this time and the Bistro Social Kitchen currently does offer 
seating on the roof.  If the Planning Board does feel it would be beneficial to explicitly 
encourage rooftop dining then language could be added to the definition or the use specific 
standards to do so. 

 



CITY OF BIRMINGHAM 

ORDINANCE NO.   

 

THE CITY OF BIRMINGHAM ORDAINS:  AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 TO AMEND SECTION 3.04, SPECIFIC STANDARDS, BUILDING USE, TO   
 AMEND THE CONDITIONS OF THE BISTRO SPECIAL LAND USE PERMIT. 

3.04 Specific Standards 

C. Building Use 

10.  Bistros: Bistros are permitted with a valid Special Land Use Permit with the following 
conditions: 
1. No direct connect additional bar permit is allowed and the maximum seating at a bar 

cannot exceed 10 seats; 
2. Alcohol is served only to seated patrons, except those standing in a defined bar 

area; 
3. No dance area is provided; 
4. Only low key entertainment is permitted; 
5. Bistros must have tables located in the storefront space lining any street, or 

pedestrian passage; 
6. A minimum of 70% glazing must be provided along building facades facing a street 

or pedestrian passage between 1 foot and 8 feet in height; 
7. All bistro owners must execute a contract with the City outlining the details of the 

operation of the bistro; and 
8. Outdoor dining must be provided, weather permitting, along an adjacent street or 

passage during the months of May through October each year.  Outdoor dining is 
not permitted past 12:00 a.m. If there is not sufficient space to permit such dining 
on the sidewalk adjacent to the bistro, an elevated, ADA compliant, enclosed 
platform must be erected on the street adjacent to the bistro to create an outdoor 
dining area if the Engineering Department determines there is sufficient space 
available for this purpose given parking and traffic conditions. 

9. Permanent enclosures shall not be permitted for outdoor dining areas. 
10. Weather proof enclosures facilitating year round dining outdoors are not 

permitted. 
11. Outdoor dining is not permitted between November 16 and March 31. 
12. The use of any type of enclosure system (including but not limited to 

fabric, eisenglass, vinyl panels, drapes, plant material) shall not be 
permitted for Outdoor Dining areas. 
 



ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication.  

 ____________________________ 

 Mark Nickita, Mayor        

 ____________________________   

Cherilynn Brown, City Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CITY OF BIRMINGHAM 

ORDINANCE NO.   

 

THE CITY OF BIRMINGHAM ORDAINS:  AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 TO AMEND SECTION 5.06, O1 – OFFICE DISTRICT, SPECIFIC STANDARDS, 
 BUILDING USE, TO AMEND THE CONDITIONS OF THE BISTRO SPECIAL LAND 
 USE PERMIT. 

5.06 O1 District 

A. Bistros: Bistros are permitted with a valid Special Land Use Permit with the following 
conditions: 
1. No direct connect additional bar permit is allowed and the maximum seating at a bar 

cannot exceed 10 seats; 
2. Alcohol is served only to seated patrons, except those standing in a defined bar area; 
3. No dance area is provided; 
4. Only low key entertainment is permitted; 
5. Bistros must have tables located in the storefront space lining any street, or pedestrian 

passage; 
6. A minimum of 70% glazing must be provided along building facades facing a street or 

pedestrian passage between 1 foot and 8 feet in height; 
7. All bistro owners must execute a contract with the City outlining the details of the 

operation of the bistro; and 
8. Outdoor dining must be provided, weather permitting, along an adjacent street or 

passage during the months of May through October each year. Outdoor dining is not 
permitted past 12:00 a.m. If there is not sufficient space to permit such dining on the 
sidewalk adjacent to the bistro, an elevated, ADA compliant, enclosed platform must be 
erected on the street adjacent to the bistro to create an outdoor dining area if the 
Engineering Department determines there is sufficient space available for this purpose 
given parking and traffic conditions. 

9. Permanent enclosures shall not be permitted for outdoor dining areas. 
10. Weather proof enclosures facilitating year round dining outdoors are not 

permitted. 
11. Outdoor dining is not permitted between November 16 and March 31. 
12. The use of any type of enclosure system (including but not limited to fabric, 

eisenglass, vinyl panels, drapes, plant material) shall not be permitted for 
Outdoor Dining areas. 
 
 



ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication.  

 ____________________________ 

 Mark Nickita, Mayor        

 ____________________________   

Cherilynn Brown, City Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CITY OF BIRMINGHAM 

ORDINANCE NO.   

 

THE CITY OF BIRMINGHAM ORDAINS:  AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 TO AMEND SECTION 5.07, O2 – OFFICE DISTRICT, SPECIFIC STANDARDS, 
 BUILDING USE, TO AMEND THE CONDITIONS OF THE BISTRO SPECIAL LAND 
 USE PERMIT. 

5.07 O2 District 

A. Bistros: Bistros are permitted with a valid Special Land Use Permit with the following 
conditions: 
1. No direct connect additional bar permit is allowed and the maximum seating at a bar 

cannot exceed 10 seats; 
2. Alcohol is served only to seated patrons, except those standing in a defined bar area; 
3. No dance area is provided; 
4. Only low key entertainment is permitted; 
5. Bistros must have tables located in the storefront space lining any street, or pedestrian 

passage; 
6. A minimum of 70% glazing must be provided along building facades facing a street or 

pedestrian passage between 1 foot and 8 feet in height; 
7. All bistro owners must execute a contract with the City outlining the details of the 

operation of the bistro; and 
8. Outdoor dining must be provided, weather permitting, along an adjacent street or 

passage during the months of May through October each year. Outdoor dining is not 
permitted past 12:00 a.m. If there is not sufficient space to permit such dining on the 
sidewalk adjacent to the bistro, an elevated, ADA compliant, enclosed platform must be 
erected on the street adjacent to the bistro to create an outdoor dining area if the 
Engineering Department determines there is sufficient space available for this purpose 
given parking and traffic conditions. 

9. Permanent enclosures shall not be permitted for outdoor dining areas. 
10. Weather proof enclosures facilitating year round dining outdoors are not 

permitted. 
11. Outdoor dining is not permitted between November 16 and March 31. 
12. The use of any type of enclosure system (including but not limited to fabric, 

eisenglass, vinyl panels, drapes, plant material) shall not be permitted for 
Outdoor Dining areas. 

 



 
 

ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication.  

 ____________________________ 

 Mark Nickita, Mayor        

 ____________________________   

Cherilynn Brown, City Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CITY OF BIRMINGHAM 

ORDINANCE NO.   

 

THE CITY OF BIRMINGHAM ORDAINS:  AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 TO AMEND SECTION 5.08, P – PARKING DISTRICT, SPECIFIC STANDARDS, 
 BUILDING USE, TO AMEND THE CONDITIONS OF THE BISTRO SPECIAL LAND 
 USE PERMIT. 

5.08 P District 

A. Bistros: Bistros are permitted with a valid Special Land Use Permit with the following 
conditions: 
1. No direct connect additional bar permit is allowed and the maximum seating at a bar 

cannot exceed 10 seats; 
2. Alcohol is served only to seated patrons, except those standing in a defined bar area; 
3. No dance area is provided; 
4. Only low key entertainment is permitted; 
5. Bistros must have tables located in the storefront space lining any street, or pedestrian 

passage; 
6. A minimum of 70% glazing must be provided along building facades facing a street or 

pedestrian passage between 1 foot and 8 feet in height; 
7. All bistro owners must execute a contract with the City outlining the details of the 

operation of the bistro; and 
8. Outdoor dining must be provided, weather permitting, along an adjacent street or 

passage during the months of May through October each year. Outdoor dining is not 
permitted past 12:00 a.m. If there is not sufficient space to permit such dining on the 
sidewalk adjacent to the bistro, an elevated, ADA compliant, enclosed platform must be 
erected on the street adjacent to the bistro to create an outdoor dining area if the 
Engineering Department determines there is sufficient space available for this purpose 
given parking and traffic conditions. 

9. Permanent enclosures shall not be permitted for outdoor dining areas. 
10. Weather proof enclosures facilitating year round dining outdoors are not 

permitted. 
11. Outdoor dining is not permitted between November 16 and March 31. 
12. The use of any type of enclosure system (including but not limited to fabric, 

eisenglass, vinyl panels, drapes, plant material) shall not be permitted for 
Outdoor Dining areas. 

 



ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication.  

 ____________________________ 

 Mark Nickita, Mayor        

 ____________________________   

Cherilynn Brown, City Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CITY OF BIRMINGHAM 

ORDINANCE NO.   

THE CITY OF BIRMINGHAM ORDAINS:  AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 TO AMEND SECTION 5.10, B2 – GENERAL BUSINESS DISTRICT, B2B – 
 GENERAL BUSINESS DISTRICT, B2C – GENERAL BUSINESS DISTRICT, 
 SPECIFIC STANDARDS, BUILDING USE, TO AMEND THE CONDITIONS OF 
 THE BISTRO SPECIAL LAND USE PERMIT. 

5.10 B2 District, B2B District, B2C District 
A. Bistros: Bistros are permitted with a valid Special Land Use Permit with the following 

conditions: 
1. No direct connect additional bar permit is allowed and the maximum seating at a bar 

cannot exceed 10 seats; 
2. Alcohol is served only to seated patrons, except those standing in a defined bar area; 
3. No dance area is provided; 
4. Only low key entertainment is permitted; 
5. Bistros must have tables located in the storefront space lining any street, or pedestrian 

passage; 
6. A minimum of 70% glazing must be provided along building facades facing a street or 

pedestrian passage between 1 foot and 8 feet in height; 
7. All bistro owners must execute a contract with the City outlining the details of the 

operation of the bistro; and 
8. Outdoor dining must be provided, weather permitting, along an adjacent street or 

passage during the months of May through October each year. Outdoor dining is not 
permitted past 12:00 a.m. If there is not sufficient space to permit such dining on the 
sidewalk adjacent to the bistro, an elevated, ADA compliant, enclosed platform must be 
erected on the street adjacent to the bistro to create an outdoor dining area if the 
Engineering Department determines there is sufficient space available for this purpose 
given parking and traffic conditions. 

9. Permanent enclosures shall not be permitted for outdoor dining areas. 
10. Weather proof enclosures facilitating year round dining outdoors are not 

permitted. 
11. Outdoor dining is not permitted between November 16 and March 31. 
12. The use of any type of enclosure system (including but not limited to fabric, 

eisenglass, vinyl panels, drapes, plant material) shall not be permitted for 
Outdoor Dining areas. 
 

 



ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication.  

 ____________________________ 

 Mark Nickita, Mayor        

 ____________________________   

Cherilynn Brown, City Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CITY OF BIRMINGHAM 

ORDINANCE NO.   

THE CITY OF BIRMINGHAM ORDAINS:  AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 TO AMEND SECTION 5.11, B3 – OFFICE-RESIDENTIAL DISTRICT, SPECIFIC 
 STANDARDS, BUILDING USE, TO AMEND THE CONDITIONS OF THE 
 BISTRO SPECIAL LAND USE PERMIT. 

 

5.11 B3 District 

A. Bistros: Bistros are permitted with a valid Special Land Use Permit with the following 
conditions: 
1. No direct connect additional bar permit is allowed and the maximum seating at a bar 

cannot exceed 10 seats; 
2. Alcohol is served only to seated patrons, except those standing in a defined bar area; 
3. No dance area is provided; 
4. Only low key entertainment is permitted; 
5. Bistros must have tables located in the storefront space lining any street, or pedestrian 

passage; 
6. A minimum of 70% glazing must be provided along building facades facing a street or 

pedestrian passage between 1 foot and 8 feet in height; 
7. All bistro owners must execute a contract with the City outlining the details of the 

operation of the bistro; and 
8. Outdoor dining must be provided, weather permitting, along an adjacent street or 

passage during the months of May through October each year. Outdoor dining is not 
permitted past 12:00 a.m. If there is not sufficient space to permit such dining on the 
sidewalk adjacent to the bistro, an elevated, ADA compliant, enclosed platform must be 
erected on the street adjacent to the bistro to create an outdoor dining area if the 
Engineering Department determines there is sufficient space available for this purpose 
given parking and traffic conditions. 

9. Permanent enclosures shall not be permitted for outdoor dining areas. 
10. Weather proof enclosures facilitating year round dining outdoors are not 

permitted. 
11. Outdoor dining is not permitted between November 16 and March 31. 
12. The use of any type of enclosure system (including but not limited to fabric, 

eisenglass, vinyl panels, drapes, plant material) shall not be permitted for 
Outdoor Dining areas. 

 



ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication.  

 ____________________________ 

 Mark Nickita, Mayor        

 ____________________________   

Cherilynn Brown, City Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CITY OF BIRMINGHAM 

ORDINANCE NO.   

THE CITY OF BIRMINGHAM ORDAINS:  AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 TO AMEND SECTION 5.12, B4 – BUSINESS-RESIDENTIAL DISTRICT, SPECIFIC 
 STANDARDS, BUILDING USE, TO AMEND THE CONDITIONS OF THE 
 BISTRO SPECIAL LAND USE PERMIT. 

5.12 B4 District 

B. Bistros: Bistros are permitted with a valid Special Land Use Permit with the following 
conditions: 
1. No direct connect additional bar permit is allowed and the maximum seating at a bar 

cannot exceed 10 seats; 
2. Alcohol is served only to seated patrons, except those standing in a defined bar area; 
3. No dance area is provided; 
4. Only low key entertainment is permitted; 
5. Bistros must have tables located in the storefront space lining any street, or pedestrian 

passage; 
6. A minimum of 70% glazing must be provided along building facades facing a street or 

pedestrian passage between 1 foot and 8 feet in height; 
7. All bistro owners must execute a contract with the City outlining the details of the 

operation of the bistro; and 
8. Outdoor dining must be provided, weather permitting, along an adjacent street or 

passage during the months of May through October each year. Outdoor dining is not 
permitted past 12:00 a.m. If there is not sufficient space to permit such dining on the 
sidewalk adjacent to the bistro, an elevated, ADA compliant, enclosed platform must be 
erected on the street adjacent to the bistro to create an outdoor dining area if the 
Engineering Department determines there is sufficient space available for this purpose 
given parking and traffic conditions. 

9. Permanent enclosures shall not be permitted for outdoor dining areas. 

10. Weather proof enclosures facilitating year round dining outdoors are not 
permitted. 

11. Outdoor dining is not permitted between November 16 and March 31. 
12. The use of any type of enclosure system (including but not limited to fabric, 

eisenglass, vinyl panels, drapes, plant material) shall not be permitted for 
Outdoor Dining areas. 
 

 



ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication.  

 ____________________________ 

 Mark Nickita, Mayor        

 ____________________________   

Cherilynn Brown, City Clerk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CITY OF BIRMINGHAM 

ORDINANCE NO.   

THE CITY OF BIRMINGHAM ORDAINS:  AN ORDINANCE TO AMEND CHAPTER 126, 
ZONING, OF THE CODE OF THE CITY OF BIRMINGHAM: 

 TO AMEND SECTION 5.13, MX – MIXED USE DISTRICT, SPECIFIC 
 STANDARDS, BUILDING USE, TO AMEND THE CONDITIONS OF THE 
 BISTRO SPECIAL LAND USE PERMIT. 

5.13 MX District 

A. Alcoholic Beverage Sales: Alcoholic beverage sales for consumption off the premises in 
conjunction with grocery stores, drugstores, party stores and delicatessens is permitted. 

B. Bistros: Bistros are permitted with a valid Special Land Use Permit with the 
following conditions: 

1. No direct connect additional bar permit is allowed and the maximum 
seating at a bar cannot exceed 10 seats; 

2. Alcohol is served only to seated patrons, except those standing in a 
defined bar area; 

3. No dance area is provided; 
4. Only low key entertainment is permitted; 
5. Bistros must have tables located in the storefront space lining any street, 

or pedestrian passage; 
6. A minimum of 70% glazing must be provided along building facades 

facing a street or pedestrian passage between 1 foot and 8 feet in height; 
7. All bistro owners must execute a contract with the City outlining the 

details of the operation of the bistro; and 
8. Outdoor dining must be provided, weather permitting, along an adjacent 

street or passage during the months of May through October each year. 
Outdoor dining is not permitted past 12:00 a.m. If there is not sufficient 
space to permit such dining on the sidewalk adjacent to the bistro, an 
elevated, ADA compliant, enclosed platform must be erected on the street 
adjacent to the bistro to create an outdoor dining area if the Engineering 
Department determines there is sufficient space available for this purpose 
given parking and traffic conditions. 

9. Permanent enclosures shall not be permitted for outdoor dining areas. 
10. Weather proof enclosures facilitating year round dining outdoors are not 

permitted. 
11. Outdoor dining is not permitted between November 16 and March 31. 



12. The use of any type of enclosure system (including but not limited to 
fabric, eisenglass, vinyl panels, drapes, plant material) shall not be 
permitted for Outdoor Dining areas. 

 
C. Automobile Rental Establishment: An automobile rental establishment is permitted provided 

all vehicles are stored in a public or private parking garage 
D. Dwelling - Accessory: Residential units located in accessory structures are permitted 

provided that the residential units meet the minimum unit requirements identified in each 
two-page layout in Article 2. Where there is a conflict between this provision and the 
requirements of Section 4.02, this section shall take precedent. 

E. Family Day Care Home: Family day care home shall be state licensed and meet the 
following family day care home provisions: 

1. All family day care homes must be licensed with the city. Application for a family day 
care home shall be made to the City Clerk on such forms as shall be provided. An 
application fee as established by the City Commission and set forth in Appendix C 
shall be payable upon submitting an application for a family day care home. See 
Chapter 26 of the Birmingham City Code for licensing procedures. 

2. Only the care provider and his/her immediate family shall reside in the home. 
3. The maximum number of children permitted in a family day care home shall not 

exceed that permitted by the state. 
4. All outdoor play areas shall be enclosed with a fence of no less than 4 feet nor more 

than 6 feet in height, capable of containing the children within the play area. 
5. Children not related to the care provider shall not be dropped off or picked up 

between the hours of 8:00 p.m. and 7:00 a.m. 
6. There shall be no signs for the family day care home. 
7. No family day care home shall be located closer than 750 feet from another family 

day care home or foster care facility except as permitted as follows: 
a. The Board of Zoning Appeals may approve the location of a family 

day care home within 750 feet of another family day care home or 
foster care facility if the Board of Zoning Appeals finds that the 
concentration of uses will not generate traffic, noise or other 
nuisances in a volume greater than would normally be expected in a 
residential neighborhood. The applicant is required to provide the 
following information to the Board of Zoning Appeals for all family 
day care homes within 750 feet of another family day care home or 
foster care facility: 

i. Location of parking for parents/guardians and caregivers. 
ii. Hours of operation. 

b. If the Board of Zoning Appeals gives approval to an additional family 
day care home within 750 feet of another family day care home or 
foster care facility, such approval is valid for 2 years from the date of 
approval. 



c. Any family day care home licensed by the state at the time this 
section becomes effective and located within 750 feet of another 
state-licensed family day care home or foster care facility shall be 
permitted to continue in operation subject to its compliance with the 
other provisions of this section and the Zoning Ordinance. 

8. Family day care homes shall operate Monday through Saturday only. 
F. Food or Drink Establishment: A food or drink establishment is permitted excluding drive-in 

facilities. 
G. Kennel: A kennel is permitted when completely enclosed within a building. 
H. Loading Facility: A loading facility is permitted accessory to the principal use. 
I. Parking Facility: A parking facility is permitted accessory to the principal use. 
J. Parking Structure: A parking structure is permitted accessory to the principal use. 
K. Regulated Uses: Regulated uses are permitted if located more than 1,000 feet from any lot 

for which a certificate of occupancy has been issued for another regulated use, and shall be 
limited to a maximum floor area of 6,000 square feet. The City Commission shall hear and 
deny, approve or approve with conditions all requests for permission to carry on a regulated 
use where a regulated use is permitted, in accordance with Article 7. 

L. Renting of Rooms: The renting of rooms is permitted to not more than 2 roomers or 
boarders per dwelling unit. 

 
ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication.  

 ____________________________ 

 Mark Nickita, Mayor        

 ____________________________   

Cherilynn Brown, City Clerk 

 

 

 

 

 

 

 
 



BIRMINGHAM CITY COMMISSION / 
PLANNING BOARD JOINT WORKSHOP SESSION MINUTES 

JUNE 19, 2017 
DPS FACILITY, 851 SOUTH ETON 

8:00 P.M. 
 

 

I. CALL TO ORDER AND PLEDGE OF ALLEGIANCE 
Mayor Mark Nickita called the meeting to order at 8:00 PM. 
 
II. ROLL CALL 
PRESENT:                 Mayor Nickita 
Mayor Pro Tem Harris Commissioner 
Bordman Commissioner Boutros 
Commissioner DeWeese 
Commissioner Hoff Commissioner Sherman 
Scott Clein, Planning Board Chairman  
Stuart Jeffares, Member 
Bert Koseck, Member 
Janelle Whipple-Boyce, Member 
J. Bryan Williams, Member 
 

ABSENT:                  Robin Boyle, 
Member Gillian Lazar, Member Lisa Prasad, 
Member Daniel Share, Member 
 
ADMINISTRATION:    City Manager Valentine, City Attorney Studt, Deputy Clerk Arft, 
Planning Director, Ecker, Building Official Johnson 
 
III. ITEMS FOR DISCUSSION 
Mayor Nickita explained that this is a workshop session to discuss and evaluate various 
planning issues, with the intent to create an Action List for the Planning Board. City Manager 
Valentine added that more discussion will be needed on each item by the City Commission. 
The priorities will be determined by the Commission at a future meeting. 
 
 
E.    BISTRO ALLOWANCES AND RESTRICTIONS 
Ms. Ecker said there has been concern expressed over the size of Bistros recently. She 
explained that a Bistro is defined as a restaurant with 65 seats or less, with no more than 10 
of them at a bar, with a full service kitchen, low key entertainment, tables that must line 
the storefront, and outdoor dining. The biggest issue has been how much is too much 
outdoor dining. The intent when Bistros was started was to encourage outdoor dining, but it 
was not apparent at the time how far owners would look for creative opportunities to 
expand the outdoor dining. She suggested clarifications as to maximums, location, 
enclosures and the building code issues such as energy code, fire suppression might be 
needed. Parking needs are also a big concern. 
 



Mayor Nickita added that the original concept for Bistros was just in the downtown area 
and that has changed. Once the area expanded to the Triangle area and Rail District, it 
changed the circumstance because of parking and available outdoor space. 
 
Commissioner Bordman suggested considering different rules for different areas.  The needs 
are different. Perhaps part of the study should be whether to have the exact same 
requirements in each of our districts. 
 
Commissioner DeWeese suggested we need an intermediate level that applies in 
different situations. He considers this a high priority issue. 
Mr. Koseck suggested that we should study the materials used and also the intent. 
 
Commissioner Hoff agreed it is time to review the Bistro ordinance.  It has developed differently 
than what was planned. 
Mayor Nickita commented that it is time to review the ordinance. 
 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD  

WEDNESDAY, JULY 12, 2017 
City Commission Room  

151 Martin Street, Birmingham, Michigan 

 

Minutes of the regular meeting of the City of Birmingham Planning Board held on July 12, 2017. 
Chairman Scott Clein convened the meeting at 7:30 p.m.  

Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Vice 
Chairperson Gillian Lazar, Janelle Whipple-Boyce, Bryan Williams; Alternate Board 
Member Lisa Prasad; Student Representative Ariana Afrakhteh  

Absent: Board Member Bert Koseck; Alternate Board Member Daniel Share; Student 
Representative Isabella Niskar 

Administration:  Matthew Baka, Sr. Planner      
  Jana Ecker, Planning Director  

    Carole Salutes, Recording Secretary 

07-134-17 

4. Bistro Regulations 

Mr. Baka recalled that In 2007 the City of Birmingham amended the Zoning Ordinance to create 
the bistro concept that allows small eclectic restaurants to obtain a liquor license if they have no 
more than 65 seats, including 10 at a bar, and low key entertainment only. Mr. Baka observed 
that as the bistro concept has evolved over the past 10 years, new applicants have sought 
creative ways to make their establishments distinctive from other restaurants and bistros in the 
City, and to increase the number of seats through the use of all season outdoor dining. The 
following issues have been raised: 

• Use of Eisenglass – extends the time period outdoor dining areas are in operation which 
increases the number of seats for restaurant as a whole for a majority of the year; • On-
street Dining/Rooftop Dining – the use of on-street parking spaces and rooftops in addition 
to the sidewalk area allows the addition of larger outdoor dining areas;  

• Parking Needs – the expansion of outdoor dining increases the number of people dining 
at the restaurant, which increases parking demand;  

• Building Code Requirements – the enclosure of outdoor dining areas triggers Building 
Code regulations such as Energy Code compliance, fire suppression requirements, fire 
separation distances and exterior wall fire resistive ratings.  



At the joint City Commission/Planning Board meeting of June 19, 2017 this issue was discussed 
at length. There seemed to be consensus that a review of the bistro requirements and how they 
relate to the various areas in which they are permitted is warranted. Accordingly, the Planning 
Division is now requesting that the Planning Board begin discussions on how these concerns 
should be addressed. 

Mr. Williams indicated he never envisioned 10 years ago that some of the sites would be so 
disproportionately large based on outdoor dining.  Ms. Whipple-Boyce said the bistros should be 
looked at from the standpoint of their locations in different districts throughout the City.  
Chairman Clein thought there is a need to study the general parking requirement in the MX 
District based on the number of outdoor dining seats. Mr. Boyle added that bistros might be 
incentivized there by allowing more seating outside. Further, also consider that the Triangle 
District is different. 

Mr. Williams noted the single biggest thing the board never anticipated was the extent to which 
Eisenglass would provide for almost four season use.   

Ms. Ecker added maybe the board doesn't mind having Eisenglass on a rainy day but they don't 
want to see it extend the season past November 1st through March 31st.  There are two issues:  
the look of it, and whether it changes the character of use from seasonal to permanent. 

There was consensus to look at including the opportunity for rooftop dining for bistros.  

Ms. Lazar agreed the larger spaces, particularly in the MX District, might be increased.  But, the 
neighbors may be upset if they feel there will be increased intrusion into the neighborhoods as 
a result.  Maybe some type of parking requirement might have to be imposed. Chairman Clein 
thought that Residential Permit Parking might be needed in that case. 

 

 

 

 

 

 

 

 



CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD 

WEDNESDAY, AUGUST 9, 2017 
City Commission Room 

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on August 9, 
2017. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert Koseck, 

Vice- Chairperson Gillian Lazar, Janelle Whipple-Boyce, Bryan Williams; Alternate 
Board Member Daniel Share; Student Representative Ariana Afrakhteh  

 
Absent: Alternate Board Member Lisa Prasad; Student Representative Isabella Niskar 
  
Administration:  Matthew Baka, Sr. Planner      
            
             
 Jana Ecker, Planning Director  
             
 Carole Salutes, Recording Secretary   
 

08-153-17 
 
STUDY SESSIONS 
1. Bistro Regulations 
 
Mr. Baka noted that in 2007 the City of Birmingham amended the Zoning Ordinance to create 
the bistro concept that allows small eclectic restaurants to obtain a Liquor License.  Bistros are 
permitted in certain zone districts with a valid Special Land Use Permit ("SLUP") under several 
conditions.  As the bistro concept has evolved over the past ten years, new applicants have 
sought creative ways to make their establishments distinctive from the other restaurants and 
bistros in the City, and to increase the number of seats through the use of all season outdoor 
dining. 
 
At the joint City Commission/Planning Board meeting of June 19, 2017 the issue of clarifying 
bistro regulations was discussed at length. There seemed to be consensus that a review of the 
bistro requirements and how they relate to the various areas in which they are permitted is 
warranted. Additionally, Commission members saw good reason to potentially regulate bistros 
differently depending on the district in which they are located.  
 
The Planning Division would like to begin to consider addressing the issues of parking, 
outdoor dining and Eisenglass enclosures via ordinance language changes. The following 
examples of potential ordinance language changes are based on two methods of regulating 
bistros. The thinking is that current bistros would not be impacted by what is being proposed. 
 



The first option would be to amend Chapter 126, Zoning, to universally create development 
standards for bistros that would apply to all zoning districts that permit bistros. Universal 
regulation would ensure that the dining experience in one bistro (outside of menu, service, 
theme etc.) is the same as dining in any other bistro. This could mean putting a limit on 
outdoor seating of 40 seats for all districts, even if there is room (public property or private 
property) for more. Eisenglass or vinyl enclosures could be prohibited entirely as to not abuse 
the outdoor dining season limit set forth by the City (April-November). As for parking, requiring 
all bistros to include their outdoor dining square footage in parking requirements could make 
sure that there will be enough parking for all of those extra seats. Creating extra parking 
requirements, though, could also discourage outdoor seating and counteract a key intent of the 
Bistro Ordinance. 
 
The second approach to clarifying bistro regulations would be to amend Chapter 126, Zoning, to 
create separate bistro standards depending on the bistro's location in the Downtown, Triangle 
or Rail Districts. In doing so separately, the City can take into account the different space and 
parking conditions present in different districts. Adding parking requirements, like including 
outdoor dining area square footage in the parking calculation, to the conditions of certain bistro 
location districts could help alleviate parking issues. Outdoor dining maximums are a reasonable 
consideration Downtown because there is less space for a large outdoor dining area.  In the Rail 
and Triangle Districts where street frontage is typically larger, outdoor dining maximums of 40 
or 60 seats could be appropriate. Finally, Eisenglass or vinyl enclosures might be considered in 
some areas along the Woodward Ave. frontage of the Triangle District to alleviate the noise 
pollution patrons receive from the major road. 
 
Mr. Williams thought the major focus should be that one size doesn't fit all.  Mr. Jeffares 
commented that it would be interesting to find out how much of the lunch crowd consists of 
office users who are already parked in town.  It was consensus that there should not be an 
enclosure that allows bistros to extend their outdoor dining season.  The bistro concept is being 
pushed beyond its original boundaries.  
 
Mr. Boyle thought they should be discussing the issue of 65 indoor seats.  The board needs to 
review that and consider the possibility that number could go up. Then bistros could rely less on 
large outdoor seating and have a stronger business that doesn't tie them to 65 indoor seats.   
 
Ms. Whipple-Boyce thought there could be implications to allowing more indoor seating.  They 
don't want Birmingham to become an all restaurant city.  She doesn't think parking is that much 
of a concern because when the offices clear out the restaurants become busy. Don't forget that 
there are many local residents who walk from their homes to the Downtown bistros. She does 
not want to encourage a bistro model behind the building. She likes the outdoor seating in the 
front of buildings to activate the sidewalk space. Look at each bistro independently and see 
what makes sense, rather than putting a number to it.  Also, consider opportunities for rooftop 
dining.  Maybe the districts need be viewed differently because they are different and because 
some of the parking situations are different. 
 
Mr. Koseck said in his opinion the bistros are working.  The intent was to attract small scale, 
unique establishments with a variety of different food types.  Why treat the districts differently?  
Forty outdoor seats is fine and he doesn't want to get caught up in parking for outdoor dining. 
He totally thinks the outdoor dining should not be enclosed.  Pick half of the number of interior 



seating for outdoor dining; 40 seats is fine. He would rather see three small bistros in the Rail 
District than one that has 150 seats.   
 
Mr. Williams echoed that and added if seating is outdoor, it shouldn't be enclosed. The total 
seating ought be the combination of both indoor and outdoor.  Parking generally works and the 
only time it doesn't is the 10 a.m. to 12 p.m. window.  Lunch is problematic in the Downtown 
area.   
 
Chairman Clein observed he doesn't think including parking in the count really matters. To him 
the issue is not so much the size of the bistros; it is that they are allowed to be wrapped in 
plastic and located in places the board doesn't like. Perhaps some incentives could be put forth 
for establishments to meet if they want to increase their outdoor dining. 
 
Mr. Boyle hoped to find a way to make the industrial land use in the Rail District work for 
bistros.   
 
Mr. Baka summarized that the board is divided on whether or not there should be a limit on the 
number of outside seats.  Board members stated they were definitely not in favor of outdoor 
dining enclosures, and most of the board is leaning against adding additional parking 
requirements for outdoor dining seats.  Nearly everyone wants to keep the districts separate.  
Mr. Williams added they need to look at the parking, but not Downtown. 
 
No one from the public wanted to comment at 10:10 p.m.  
 
 

 

 

 



MEMORANDUM 
Planning Divisions 

DATE:  August 2, 2017 

TO:  Planning Board Members 

FROM: Matthew Baka, Senior Planner 

APPROVED: Jana L. Ecker, Planning Director 

SUBJECT: Renovation of Commercial properties 

Background: 
Questions have been posed recently as to the procedure for determining what level of board 
review is required for the renovation of an existing building or construction of a new building. 
The Zoning Ordinance establishes the review process for new construction and renovation of 
existing buildings.  However, the Zoning Ordinance is not clear as to the extent an existing 
building can be renovated before it is deemed new construction, and the ordinance is not clear 
as to what specific changes trigger site plan review.  There are three boards that review 
building improvements:  the Planning Board, the Design Review Board and the Historic District 
Commission.   

Article 7, Section 7.25 of the Zoning Ordinance establishes the reviewing board for site plan 
reviews as follows: 

For properties located within historic districts designated under Chapter 62 of the 
Birmingham City Code, Site Plan Reviews will be conducted by the Historic District 
Commission and the Planning Board.  Site Plan Reviews by the Planning Board are required 
for non-historic properties and the following types of developments: 

A.  Single-family cluster developments. 
B. Accessory building in all zoning district except single-family. 
C. Attached Single-Family Residential (R8). 
D. Two-Family Residential (R4). 
E. Multiple-Family Residential (R5, R6, R7). 
F. Neighborhood Business (B1). 
G. General Business (B3, B2B, B2C). 
H. Office/Residential (B3). 
I. Business/Residential (B4). 
J. Office (O1). 
K. Office/Business (O2). 

Back to Agenda



L. Parking (P) and all off-street parking facilities in any zoning district except in a 
district zoned single-family residential when the area thereof accommodates three or 
less vehicles. 

M. Mixed Use (MX). 
 

Thus, Article 7, section 7.25 provides for site plan review for new development of all historic 
properties by the Historic District Commission and the Planning Board, and for site plan review 
for new development of non-historic properties by the Planning Board. 
 
Article 7, section 7.08 of the Zoning Ordinance establishes the review procedure for design 
reviews for all building renovation and construction activities as follows:  
 

All Design Review plans for new non-historic construction also requiring Site Plan Review 
will be submitted to and reviewed by the Planning Board.   All plans, not requiring Site Plan 
Review or  Historic District Review, for new construction, the alteration or painting of the 
exterior of any building and/or the addition of any lighting, signs, equipment or other 
structures which substantially alter the exterior appearance as determined by the City 
Planner shall be submitted to the Design Review Board for review. All plans for additions 
or alterations to historic structures or structures within a historic district shall be submitted 
to the Historic District Commission in addition to any required Site Plan Review.  For uses 
requiring a special land use permit, Design Review of such uses shall be undertaken by the 
City Commission with recommendations from the Planning Board pursuant to Section 7.26.  
Those items not requiring Design Review by the Design Review Board are as follows: 
 

A. Single-family residential buildings and structures not located within a cluster 
development. 

B. Items such as gutters, downspouts, door and window replacement when similar 
materials are used, antennas, roof vents and small mechanical equipment not 
readily visible to the public, painting to a similar color, and items of ordinary 
repair and maintenance. 

 
Thus, Article 7, section 7.08 states that for all new non-historic construction projects the 
Planning Board is responsible for conducting both the site plan review and design review.  All 
plans for projects not requiring site plan review or HDC review such as exterior alternations, 
lighting, signs, equipment or other structures that substantially alter the exterior appearance 
of the building shall be reviewed by the DRB.  Finally, Article 7, section 7.08 states that all 
Special Land Use Permit reviews will be conducted by the City Commission, with 
recommendations from the Planning Board.  The Design Review Board is responsible for 
conducting design reviews for new construction and the alteration of existing buildings when 
no site plan review is required.  However, it is not explicitly delineated when a design review 
is required or when a site plan review is required.  City policy for many years has been to 
require proposals that add square footage to a building or make changes to a site that would 
affect vehicle or circulation patterns to obtain site plan approval.  Proposals that are limited 
to modifying the exterior of the building but do not expand the building or alter the site are 
required to obtain design review. 
 



Some recent examples of projects that have been reviewed by the Design Review Board 
exclusively include the following: 
 

• Lavery Audi dealer – 34602 Woodward 
• Meadowbrook Urgent Care – 33722 Woodward 
• OWC wine shop – 912 S. Old Woodward 
• Holiday Market select – 1740 W. Maple 

 
On June 19, 2017 the City Commission and the Planning Board held a joint study session to 
discuss current planning issues in the City.  When discussing the existing regulations regarding 
the renovation of existing buildings several deficiencies and/or ambiguities were identified in the 
Zoning Ordinance.  Specifically, the question was raised as to what triggers a site plan review 
as opposed to a design review.  There was a general consensus among the group that these 
issues should be studied by the Planning Board with the goal of providing recommendations to 
the City Commission for ordinance amendments that will clarify which type of reviews are 
required. 
 
In an attempt to create objective criteria to delineate between what requires site plan review 
and what requires design review the Planning Staff has provided draft ordinance language 
which would codify the existing City policy as described above.  If the Planning Board feels that 
additional or altered regulations should be applied then the Planning Staff can take the 
feedback and provide revised draft language at a future meeting. 

The issue was brought to the Planning Board meeting on August 9th, 2017. The meeting 
reaffirmed the distinction that that right now there is no distinction between minor renovations 
and major re-builds of commercial buildings in Birmingham, and the possibility of a threshold 
being introduced to determine which board (DRB or PB) will perform the review. Members of 
the Planning Board agreed that the ordinance language should be clarified.  Accordingly, the 
Planning Division is once again providing the draft ordinance language for comment by the 
Planning Board. 

 

 

 

 

 

 

 

 

 

 



 
 

THE CITY OF BIRMINGHAM ORDAINS: 
 
 

AN ORDINANCE TO AMEND CHAPTER 126, ZONING, OF THE CODE OF THE CITY OF 
BIRMINGHAM: 
 
 

TO AMEND ARTICLE 07 PROCESSES, PERMITS AND FEES, SECTION 7.25, REVIEW TO 
CLARIFY REQUIREMENTS FOR SITE PLAN REVIEW. 

 
 
Article 07, Section 7.25 shall be amended as follows: 

 

7.25 Review 

For properties located within historic districts designated under Chapter 62 of the 
Birmingham City Code, Site Plan Reviews will be conducted by the Historic District 
Commission and the Planning Board.  Site Plan Reviews by the Planning Board only are 
required for non-historic properties. and the The new construction or expansion of the 
following types of developments shall require site plan review: 
 
 
A.  Single-family cluster developments. 
B. Accessory building in all zoning district except single-family. 
C. Attached Single-Family Residential (R8). 
D. Two-Family Residential (R4). 
E. Multiple-Family Residential (R5, R6, R7). 
F. Neighborhood Business (B1). 
G. General Business (B3, B2B, B2C). 
H. Office/Residential (B3). 
I. Business/Residential (B4). 
J. Office (O1). 
K. Office/Business (O2). 
L. Parking (P) and all off-street parking facilities in any zoning district except in a district 

zoned single-family residential when the area thereof accommodates three or less 
vehicles. 

M. Mixed Use (MX). 
 
 

For the purposes of this section new construction shall include the partial 
demolition and reconstruction of an existing building where 25% or more of the 
exterior elevations are demolished.  The addition of square footage to any 
development shall be considered an expansion which requires site plan review.  
Any alteration which significantly alters the traffic or pedestrian circulation 
functions on a site as determined by the City Planner shall also require site plan 
review. 



 
 

ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication.  

 ____________________________ 

 Mark Nickita, Mayor        

 ____________________________   

Cherilynn Brown, City Clerk 

 
 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

THE CITY OF BIRMINGHAM ORDAINS: 
 

AN ORDINANCE TO AMEND CHAPTER 126, ZONING, OF THE CODE OF THE CITY OF 
BIRMINGHAM: 
 

TO AMEND ARTICLE 07 PROCESSES, PERMITS AND FEES, SECTION 7.08, 
REQUIREMENTS TO CLARIFY REQUIREMENTS FOR SITE PLAN REVIEW. 

 
Article 07, Section 7.08 shall be amended as follows: 
 

7.25 Review 

All Design Review plans for new non-historic construction also requiring Site Plan Review 
will be submitted to and reviewed by the Planning Board.   All plans, not requiring Site Plan 
Review or  Historic District Review, for new construction, the alteration or painting of the 
exterior of any building and/or the addition of any lighting, signs, equipment or other 
structures which substantially alter the exterior appearance as determined by the City 
Planner shall be submitted to the Design Review Board for review. All plans for additions 
or alterations to historic structures or structures within a historic district shall be submitted 
to the Historic District Commission in addition to any required Site Plan Review.  For uses 
requiring a special land use permit, Design Review of such uses shall be undertaken by the 
City Commission with recommendations from the Planning Board pursuant to Section 7.26.  
Those items not requiring Design Review by the Design Review Board are as follows: 
 

A. Single-family residential buildings and structures not located within a cluster 
development. 

B. Uses requiring a special land use permit.  Design Review of such uses shall be 
undertaken by the City Commission with recommendations from the Planning 
Board pursuant to Section 7.26 

C. Items such as gutters, downspouts, door and window replacement when similar 
materials are used, antennas, roof vents and small mechanical equipment not 
readily visible to the public, painting to a similar color, and items of ordinary 
repair and maintenance. 

 
 

 
ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication.  

 ____________________________ 

 Mark Nickita, Mayor        

 ____________________________   



Cherilynn Brown, City Clerk 

BIRMINGHAM CITY COMMISSION / 

PLANNING BOARD JOINT WORKSHOP SESSION MINUTES JUNE 19, 2017 

DPS FACILITY, 851 SOUTH ETON 

8:00 P.M. 

1 CALL TO ORDER AND PLEDGE OF ALLEGIANCE 

Mayor Mark Nickita called the meeting to order at 8:00 PM. 

2 ROLL CALL 

PRESENT:                 Mayor Nickita 
Mayor Pro Tem Harris  
Commissioner Bordman  
Commissioner Boutros 
Commissioner DeWeese 
Commissioner Hoff  
Commissioner Sherman 
Scott Clein, Planning Board Chairman  
Stuart Jeffares, Member 
Bert Koseck, Member 
Janelle Whipple-Boyce, Member 
J. Bryan Williams, Member 

 

ABSENT:                  Robin Boyle, Member Gillian Lazar, Member Lisa Prasad, Member Daniel 
Share, Member 

 

ADMINISTRATION:    City Manager Valentine, City Attorney Studt, Deputy Clerk Arft, Building 
Planning Director, Ecker, Director Johnson 

 

3 ITEMS FOR DISCUSSION 

Mayor Nickita explained that this is a workshop session to discuss and evaluate various planning 
issues, with the intent to create an Action List for the Planning Board. City Manager Valentine 
added that more discussion will be needed on each item by the City Commission. The priorities 
will be determined by the Commission at a future meeting. 

 

3.8 RENOVATION OF COMMERCIAL PROPERTIES 



Planning Director Ecker explained that there are three boards that review building 
improvements consisting of the Planning Board, the Design Review Board and the Historic 
District Commission. The Zoning Ordinance establishes the review process for new construction 
and renovation of existing buildings. However, the Zoning Ordinance is not clear as to the 
extent an existing building can be renovated before it is deemed new construction, and the 
ordinance is not clear as to what specific changes trigger site plan review. Site plan reviews go 
to the Planning Board. If the building is in the historic district, it will also go to the Historic 
District Commission. If it is a design change only to an existing building, it would go to the 
Design Review Board.  This issue came up particularly with the Audi building because they had 
not changed the footprint; it went to the Design Review Board.  The question is should there be 
a clarification made to some of the ordinance language to determine how much of a renovation 
to an existing building is a renovation, or when it becomes new construction or a new building. 
She noted that this is not the first time for this issue. 

 
She also suggested clarifying what exactly is a design change vs. a site plan change. In 
the past, a site plan change has been interpreted as a change in the footprint in the 
building or square footage, but it is unclear in the ordinance. Would the City like to see 
the review procedures amended for new construction and/or the renovation of existing 
buildings, both in terms of which boards review those actions and also whether there needs 
to be clarification on what constitutes renovation of an existing building, and where the line 
is drawn between that and new construction. Also, does the Commission wish to see a 
distinction or clear definition as to what constitutes a site plan change and what constitutes a 
design change. 
 
Commissioner Sherman suggested it would be wise to have more of a review than what 
we have now. 
 
Mr. Jeffares asked about dramatic changes in use. Ms. Ecker responded that would require 
an application for an occupancy permit and any building permits needed. The Building 
Department would route the plans to the other departments. The Planning Department 
would look at the use to confirm it is an approved use, and at parking to confirm it met the 
parking requirements. If there are no exterior changes to the building, it does not need to go 
to a board for planning review, according to the current ordinances. 
 
Mr. Koseck asked if the Design Review Board look at things such as site issues, pedestrian 
flow, trash, pickup, access, etc. Ms. Ecker said the DRB focuses more heavily on the design 
and the signage than the site issues. They do discuss the site issues, but not as much 
detail as the Planning Board and have input. 
 
Mayor Pro Tem Harris asked for specific examples when the ordinance did not require a 
site plan review and the project later was thought to have needed to have site plan review. 
Ms. Ecker said the Audi building was an example of one that had concern expressed as to 
whether it needed a site plan review as well, but no changes were made to the layout 
of the site, access, etc. The Wachler building and the McCann building were other 
examples. A site on Cole Street was required to also go for site plan review, because changes 
were proposed to the parking lot and dumpster. 
 



Commissioner DeWeese said the difference between design review and site plan review is 
not understood, and thinks it would be useful to have those defined and explained. He said 
that is also true of renovation and new construction. He added that site plan review 
considers internals, layout of other buildings around to see the interconnections between 
them, while Design Review does not look at as much, and so at a certain scale, it becomes 
important for site plan review. 
 
Mayor Nickita said this is most evident in downtown overlay where we have specific 
requirements. The Surnow building is an example where we need the expertise of the 
Planning Board and the review that deals with specifics for a project of that sort.  Maybe 
during the process, a recognition of the extent is clear, and if it is very minor and not much 
change, then it can be overlooked because we do not want to create difficulties when they 
are not there.  We do not always know in the beginning of a project how big it might 
become.   He thinks the Planning Board should have some type of review to be certain the 
project adheres to the City’s guidelines. 
 
Commissioner Bordman expressed concern about what happens when a project turns out to 
be more involved than originally thought. She is unsure that our ordinance could even 
address a situation like that without causing problems for the builder. 
 
Ms. Boyce said it becomes more of a planning issue when an extensive renovation 
matched with a change in use occurs. She would like the Planning Board to have the 
opportunity to review it to make sure all of the issues are addressed. 
 
Mayor Nickita said there seems to be solid support for reviewing this further and identifying 
a plan of action to address having a further review than we have done in the past. The 
intention is not to create another level of regulation, but we have to make sure we have 
the proper checks and balances. 
 
Mr. Valentine said this issue will be added and brought back to the Commission. 
 
 

 

 

 

 



 
 
 
 
 
 
 
 
 
 
 
 

CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD 

WEDNESDAY, AUGUST 9, 2017 
City Commission Room 

151 Martin Street, Birmingham, Michigan 
 

 
Minutes of the regular meeting of the City of Birmingham Planning Board held on August 9, 
2017. Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert Koseck, 

Vice- Chairperson Gillian Lazar, Janelle Whipple-Boyce, Bryan Williams; Alternate 
Board Member Daniel Share; Student Representative Ariana Afrakhteh  

 
Absent: Alternate Board Member Lisa Prasad; Student Representative Isabella Niskar 
  
Administration:  Matthew Baka, Sr. Planner      
            
             
 Jana Ecker, Planning Director  
             
 Carole Salutes, Recording Secretary   
 

08-154-17 
 
2. Renovation and New Construction of Commercial and Mixed-Use Buildings 
 
Mr. Baka advised that questions have been posed recently as to the procedure for determining 
what level of board review is required for the renovation of an existing building or construction 
of a new building. The Zoning Ordinance establishes the review process for new construction 
and renovation of existing buildings. However, the Zoning Ordinance is not clear as to the 
extent an existing building can be renovated before it is deemed new construction, and the 
ordinance is not clear as to what specific changes trigger site plan review. There are three 
boards that review building improvements: the Planning Board, the Design Review Board 
("DRB") and the Historic District Commission ("HDC"). 
 



Article 7, section 7.25 provides for site plan review for new development of all historic 
properties by the HDC and the Planning Board, and for site plan review for new development of 
non-historic properties by the Planning Board. 
 
 Article 7, section 7.08 of the Zoning Ordinance establishes the review procedure for design 
reviews for all building renovation and construction activities.  For all new non-historic 
construction projects the Planning Board is responsible for conducting both the Site Plan Review 
and Design Review. All plans for projects not requiring Site Plan Review or HDC review such as 
exterior alternations, lighting, signs, equipment or other structures that substantially alter the 
exterior appearance of the building shall be reviewed by the DRB.  
 
Finally, Article 7, section 7.08 states that all Special Land Use Permit ("SLUP") reviews will be 
conducted by the City Commission, with recommendations from the Planning Board.  
 
The DRB is responsible for conducting design reviews for new construction and the alteration of 
existing buildings when no site plan review is required. However, it is not explicitly delineated 
when a design review is required or what necessitates a site plan review. City policy for many 
years has been to require proposals that add square footage to a building or make changes to a 
site that would affect vehicle or circulation patterns to obtain site plan approval. Proposals that 
are limited to modifying the exterior of the building but do not expand the building or alter the 
site are required to obtain design review only. 
 
On June 19, 2017 the City Commission and the Planning Board held a joint study session to 
discuss current planning issues in the City. When discussing the existing regulations regarding 
the renovation of existing buildings, several deficiencies and/or ambiguities were identified in 
the Zoning Ordinance. Specifically, the question was raised as to what triggers a Site Plan 
Review as opposed to a Design Review. There was a general consensus among the group that 
these issues should be studied by the Planning Board with the goal of providing 
recommendations to the City Commission for ordinance amendments that will clarify which type 
of reviews are required. 
 
Ms. Ecker explained that right now there is no distinction between minor renovation and major 
re-build.  Mr. Baka said the DRB did the Design Review for the Fred Lavery building.  No one 
knew that he was going to tear half of his building down but use the same footings and 
foundation. Mr. Lavery didn't anticipate how much of his building would have to come down 
until they were into construction.  The question is how to handle that sort of situation. 
 
Ms. Ecker maintained that if nothing else, the board should define what a site plan change is.  
Applicants are still appearing before a board, unless the change is so minor that it can receive 
administrative approval.  Mr. Baka thought if a threshold is set where a project requires site 
plan review, but there are larger buildings that might not be making significant changes, they 
shouldn't be required to have a site plan review.   
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Jana Ecker <jecker@bhamgov.org>

Fwd: Urban retail defined - example 
1 message

Joe Valentine <jvalentine@bhamgov.org> Thu, Aug 10, 2017 at 5:21 PM
To: "Andrew M. Harris" <aharris@bhamgov.org>, Carroll DeWeese <cdeweese@bhamgov.org>, Mark Nickita
<mnickita@bhamgov.org>, Patty Bordman <pbordman@bhamgov.org>, Pierre Boutros <pboutros@bhamgov.org>, Racky
Hoff <rackyhoff@hotmail.com>, Stuart Sherman <ssherman@bhamgov.org>, Tim Currier <tcurrier@bhlaw.us.com>
Cc: Jana Ecker <Jecker@bhamgov.org>, Bruce Johnson <Bjohnson@bhamgov.org>, Ingrid Tighe <itighe@bhamgov.org>

FYI

---------- Forwarded message ---------- 
From: Mark Nickita <mnickita@bhamgov.org> 
Date: Thu, Aug 10, 2017 at 3:25 PM 
Subject: Urban retail defined - example 
To: Joe Valentine <jvalentine@bhamgov.org> 

FYI

In study of info on Downtown ground floor retail definitions,  I came across this.

I am assuming that Their term "High Activity Zone" is the same as our "red line retail"

Urban Retail: Towards a Balanced Approach

Historic mixed use buildings with ground floor retail in Port
Townsend, Washington.

Mixed use downtowns were the hearts of our cities for
centuries. Early 20th century reformers, emboldened by their
successes in zoning dirty industrial uses away from
residential areas, decided that commerce was also an
unhealthful influence on neighborhoods and began to outlaw
the mixing of uses in early zoning ordinances. As the auto
age ramped up, commerce often came hand-in-hand cars
and traffic, so the urge to separate retail from homes grew
stronger. The mixing of retail and residential uses was
prohibited in most urban areas for a long time, and it was one
of the factors in the long decline of American downtowns.  

mailto:mnickita@bhamgov.org
mailto:jvalentine@bhamgov.org
http://3.bp.blogspot.com/-pePO7-4WhFg/VVhAmcQuEZI/AAAAAAAABe4/DcpAHn8rC_w/s1600/IMG_8441.JPG
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Jane Jacobs broke with the conventional wisdom and
advocated for mixed uses in the 1960s, but it took planners a
while to listen. By the 1990s and 2000s urban revitalization
professionals realized that mixed use development was
something to be embraced. They saw that vibrant downtowns
and urban neighborhoods had mixed uses, and that the most
fun, active streets were the ones that had shops on the
ground floors. Unfortunately, some cities went overboard and
required ground floor retail everywhere. Many of the
mandated retail spaces sat vacant, because the population of
the area just couldn't support them. 

We need a sensible approach to mixed use that reflects
realities and limitations of retail, while also maintaining a
commitment to vibrant streetlife. To be successful we need
to redefine retail and deploy it in a very strategic way. 

STEP 1: REDEFINE RETAIL

A colleague of mine recently pointed out that every project
rendering seems to show an Old Navy in it. We are obsessed
with getting mall-style retail into our downtowns, and we need
to get over it. Successful downtowns aren't always going to
be places where you can do back to school shopping. It's
great when it happens, but it is difficult and rare.
Generally, America is over-retailed, and online shopping is
shrinking the need for brick-and-mortar shops.   

Dining, entertainment, and personal services are areas in
which downtowns and other walkable urban neighborhoods
can thrive, and malls and the internet typically cannot. We
need to expand our definition of retail to include restaurants,
bars, coffee houses, nightclubs, salons, theaters, live music
venues, and similar uses. The focus should be on businesses
that generate and benefit from high levels of foot
traffic throughout the day and week. Until somebody comes
up with something catchier, I suggest that we call this
expanded concept Retail+.  

This is the dream, apparently.
(Photo source: ucr.com)

https://twitter.com/RadiantFresno
http://www.plannerdan.com/2014/05/review-new-streetscape-for-burlingame.html
http://www.timesheraldonline.com/general-news/20150219/campbell-city-looking-to-boost-retail-in-restaurant-heavy-downtown
http://caps.fool.com/Blogs/the-united-states-has-too-many/212833
http://www.forbes.com/sites/jeremybogaisky/2014/02/12/retail-in-crisis-these-are-the-changes-brick-and-mortar-stores-must-make/
http://3.bp.blogspot.com/-AH3l2ZrMrYM/VVhiqtHvQgI/AAAAAAAABf8/wQlPADGthYI/s1600/Old-Navy-Park-Lane%2Bfrom%2Bucrdotcom.jpg
http://ucr.com/
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I think this is pretty good, too.

STEP 2: SITE RETAIL STRATEGICALLY 

When creating zoning codes for downtowns and walkable
neighborhoods, we need to think like mall designers and
retailers. We need to pull people through areas strategically
based on the science of what motivates people to walk into
some shops and not others. Overall, our focus should be on
lining sidewalks with active ground floor uses and avoiding
dead blank walls. 

Here is my suggestion for how planners should code for
retail. After struggling for years with ground floor vacancies in
Downtown Redwood City, we finally settled on a strategy
similar to this, and it worked. We need to think of ground floor
uses in terms of three distinct zones:

High Activity Zone: Retail+ uses need to be clustered
together in the most visible, accessible, central, and dense
part of the neighborhood, which is where they can be most
successful. We need to engineer the hustle and bustle that
retail+ thrives on and that people love to see on their main
streets. 

Location. Traditionally, retail clustered on the
busiest streets, because that's where the
customers were. I think that's where we need to
put it today, too. Unless a retail area is already
well-established on a side street, focus your
efforts on major streets where the most paths
cross. These are areas of pooled use as Jane
Jacobs called them, and it is where retail+ will
generally be most successful.

Permitted Ground Floor Uses. Retail+
uses as described above are the only uses that
should be allowed on the ground floor in the High
Activity Zone. The only exception should be
lobbies for upstairs offices, apartments, and hotel
rooms. I don't typically like to regulate land use
too tightly, but allowing other uses to intrude into
this zone will diminish its success.

Mark Nickita, FAIA, CNU, APA
Mayor
City of Birmingham, MI

http://2.bp.blogspot.com/-VIOVG9qZLLA/UwgiM-EmxyI/AAAAAAAABJQ/utZCY1KFNkU/s1600/Housing%2B3.jpg
http://www.santacruzsentinel.com/general-news/20101226/retail-guru-robert-gibbs-advice-pays-off-for-santa-cruz-retailers
http://patch.com/california/redwoodcity-woodside/office-space-downtown
http://www.mercurynews.com/peninsula/ci_28065182/classic-watering-hole-opens-downtown-redwood-city
http://www.plannerdan.com/2013/09/how-i-learned-to-stop-worrying-and-love.html
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Like me on Facebook
Mark Nickita 

Twitter
@MarkNickita

--  
Joseph A. Valentine
City Manager
City of Birmingham
151 Martin Street
Birmingham, MI 48009
(248) 530-1809   Office Direct
(248) 530-1109   Fax
jvalentine@bhamgov.org
Twitter: @JoeValentine151

To get the latest information regarding the City of Birmingham, please sign up for our communication tools by clicking
here www.bit.ly/bhamnews.

tel:(248)%20530-1809
tel:(248)%20530-1109
mailto:jvalentine@bhamgov.org
http://www.bit.ly/bhamnews


6/15/2017 Companies are packing workers in like sardines - CBS News

http://www.cbsnews.com/news/companies-are-packing-workers-in-like-sardines/ 1/5

CBS News / CBS Evening News / CBS This Morning / 48 Hours / 60 Minutes / Sunday Morning / Face The Nation / CBSN SearchLog In

Markets Money Work Small Business Retirement Tech Trending Video Quote  

By  KIM PETERSON /  MONEYWATCH /  March 9, 2015, 5:43 AM

Companies are packing
workers in like sardines

Feel like you have less personal space at work? You're not alone.

The amount of office space per worker is dwindling as companies look to save
some money, real estate experts say. By 2017, North American offices will average
151 square feet per worker, according to real estate data provider CoreNet Global.
That's down from 176 square feet in 2012 and 225 square feet in 2010.

Blame a prolonged economic recession as the main reason companies are reducing
office space. A stumbling, unstable recovery didn't help either, leaving bosses
anxious to save money in literally every corner.

But there's also a move to so-called smarter workplaces that encourage employees
to interact and collaborate. For many companies, that means taking away
individual offices and asking employees to work in closer proximity.

Individual desks are also going away. Instead, companies are adopting open floor
plans where employees use unassigned desks instead of their own permanent
space, according to CoreNet Global.

Take Tumblr, the blogging platform owned by
Yahoo (YHOO). It had 180 employees in its New
York City headquarters last year, with the office
offering about 144 square feet per worker,
according to Commercial Observer. The office has
conference rooms and teleconferencing phone
booths.

At online retailer Zappos, the CEO doesn't even
have an office. The company encourages workers
to use their laptops anywhere, from sofas placed
around the campus to shared tables in the

common area.

In the 1970s, companies aimed for a palatial 500 to 700 square feet per employee
for the ideal office, The Los Angeles Times reports. That's because in those days it
was the norm for people to come to the office every day and work at their desks.

Today, many workers telecommute or take their laptops to the nearby coffee shop.
They're working unusual hours and taking advantage of flex time. When bosses
walk around the office, empty desks are a more common sight than before. Smart
managers -- and smart companies -- understand that there are enormous benefits
to giving workers flexibility in where they work.

It isn't just nimble startups that are reducing their footprint. Tech giant Intel
(INTC) has slimmed down its employee workstations to 48 square feet, from 72
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square feet, CNN reports. Cubicles at many Fortune 500 companies are being cut
back to 5-by-5 feet instead of the former standard of 8-by-10 feet.

And how is this all sitting with the average worker? Just fine, according to
workplace experts. In fact, the newest generation of millennial workers actually
like the cramped conditions."They don't aspire to the big corner office," one real
estate consultant told USA Today. "They don't even want it."

Instead of placing framed photos at their desks,
younger workers have digital pics on their phones.
Instead of needing tall cubicle walls to help them
focus, workers listen to music on earbuds.

"It's the umbilical cord just being untethered by
technology," one architect told USA Today. "We
were all tethered to the wires [before], and now
you are seeing the strength and flexibility of
WiFi."

But the corporate infatuation with open offices
may have peaked. Some architects say companies

are starting to recognize that private space can important for workers. "There
needs to be a period when people go back and develop ideas -- alone," one
architect told The Boston Globe.

And then there's the oversharing that inevitably comes when you pack employees
too closely. "We had one person who listened to everyone's conversations and
would inevitably get herself involved in some way, whether it was professional or
personal," one interior designer told The Globe. "There was a lot of running
outside to your car to make a phone call or doctor's appointment. Scheduling a
mammogram is not something I needed my co-workers to know about."

© 2015 CBS Interactive Inc.. All Rights Reserved.

Kim Peterson
Kim Peterson is a financial journalist covering business and the economy. She has written for
several online and print publications, including MSN Money and The Seattle Times.
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Birmingham sets Aug. 9 public hearing to define retail
uses

Jay Grossman, hometownlife.com Published 7:00 a.m. ET July 21, 2017 | Updated 5:39 p.m. ET July 25, 2017

In an ever-evolving retail market, city officials in Birmingham are trying to nail down the definition of personal services
(/story/news/local/birmingham/2017/07/07/birmingham-officials-want-true-definition-retail/454728001/).
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GET THE NEWS

That issue is the main topic of an Aug. 9 public hearing before the Birmingham Planning Board, as the city
works to maintain a vibrant shopping experience in the downtown’s Redline Retail District.

“What I’m most concerned about … is when our storefronts become desktops with purses and lunches next to
them,” planning board member Janelle Boyce said at a study session last Wednesday. “It’s not real retail. Sure,
you can get your taxes done, but is that what we really want to see happen in our Main Street?”

Fellow board member Robin Boyle, on the other hand, has no problem seeing a few web designers and
medical suites fill the first-floor storefronts on Main Street.

“If someone leases a storefront and conducts business with an individual customer, whether it’s a bank or a tax preparer, I’m fine with it,” he said.

The city’s current definition of retail use includes commercial uses — and commercial uses includes personal services as a permitted use. However,
personal services are not defined in the zoning ordinance, and that’s where a debate takes places.

For the public hearing, the board agreed to the following definition:

“An establishment that is open to the public and engaged primarily in providing services directly to an individual consumer, including but not limited to
personal care services, care of apparel and other personal items, and not including business to business services, medical, dental and/or mental health
services.”

Several building landlords spoke in favor of leaving the ordinance flexible and open-ended, as the retail market has evolved considerably over the last 10
years. Existing merchants in the downtown want to see more of an emphasis on retail uses to encourage foot traffic.

More: From Baghdad to Birmingham, retail director has storied background (/story/news/2017/05/24/baghdad-birmingham-retail-director-has-storied-
background/341450001/)

More: Found them! Famous artist says missing sculptures were never stolen (/story/news/local/birmingham/2017/07/18/found-them-famous-birmingham-
artist-says-missing-sculptures-were-never-stolen/489723001/)

More: Farmington DDA Director: 'We want everyone to succeed' (/story/news/local/farmington/2017/06/22/farmington-dda-director-we-want-everyone-
succeed/419309001/)

Board member Stuart Jeffares admits there’s a lot of gray area when in trying to pinpoint a definition for personal services.

“To me, the core of the business needs to be business to consumer,” Jeffares said. “We see businesses where retail used to be, and they’re business to
business. Yeah, technically you could walk in there and maybe they would do your web site. But is that their primary business? No.”

Board member Lisa Prasad believe there should be some balance when figuring out the right mix for the downtown.

“I wouldn’t want to see a beauty salon on every corner, for example, which is what we’re seeing now,” she said at the study session. “So, having this
definition might solve one problem, but I do think it creates another problem because we are looking at it in a very short-term nonstrategic way.”

With that in mind, board member Bryan Williams said for the public hearing he wants to know how many vacancies currently exist in the Redline Retail
District, and the current mix of businesses in the downtown.

The Aug. 9 hearing begins 7:30 p.m. and takes place at Birmingham City Hall, 151 Martin Street.

In the long run, city officials hope to answer the question of personal uses and other related issues by updating the city’s master plan. The plan was last
updated in 1996.

As every shop owner knows, 21 years is a long time to go without updating the merchandise.

jgrossman@hometownlife.com

586-826-7030

Twitter: @BhmEccentric 
 

(Photo: Photo: David Bloom)

https://adclick.g.doubleclick.net/pcs/click?xai=AKAOjssfkaeTyMFzG4BqoZV9jgZ4mhVu6h5QJ6vu_41iZ7iQaNzZclpb_Le3YZjf0fMJcEpKNhA4kJS_ZOYWwTY5dYiYog_oJV_6wZHOZ1-9CDW8KY-ZWe1XuDIdzcmE9JV8GWnMY2wmOUhtpwXV_Wv4pz-kPUBUr4K73cbip0uSIi2nQRhRHg16R6zsJJ0KQry8wA6vDchWQrQwDBR3bauk2sB9MNiayTyNme3kr5xxQ6WnOcRzc8bCFikxDgrYUQbGqVJwFQEtrInrRIhTukLZmSfX7tzsEKz6_EBYOm-lXtdkaQ&sig=Cg0ArKJSzJfXJTUUo9XgEAE&urlfix=1&adurl=https://bs.serving-sys.com/serving/adServer.bs?cn=trd&mc=click&pli=22125622&PluID=0&ord=1695442816
https://adclick.g.doubleclick.net/pcs/click?xai=AKAOjssfkaeTyMFzG4BqoZV9jgZ4mhVu6h5QJ6vu_41iZ7iQaNzZclpb_Le3YZjf0fMJcEpKNhA4kJS_ZOYWwTY5dYiYog_oJV_6wZHOZ1-9CDW8KY-ZWe1XuDIdzcmE9JV8GWnMY2wmOUhtpwXV_Wv4pz-kPUBUr4K73cbip0uSIi2nQRhRHg16R6zsJJ0KQry8wA6vDchWQrQwDBR3bauk2sB9MNiayTyNme3kr5xxQ6WnOcRzc8bCFikxDgrYUQbGqVJwFQEtrInrRIhTukLZmSfX7tzsEKz6_EBYOm-lXtdkaQ&sig=Cg0ArKJSzJfXJTUUo9XgEAE&urlfix=1&adurl=https://bs.serving-sys.com/serving/adServer.bs?cn=trd&mc=click&pli=22125623&PluID=0&ord=1695442816
https://adclick.g.doubleclick.net/pcs/click?xai=AKAOjssfkaeTyMFzG4BqoZV9jgZ4mhVu6h5QJ6vu_41iZ7iQaNzZclpb_Le3YZjf0fMJcEpKNhA4kJS_ZOYWwTY5dYiYog_oJV_6wZHOZ1-9CDW8KY-ZWe1XuDIdzcmE9JV8GWnMY2wmOUhtpwXV_Wv4pz-kPUBUr4K73cbip0uSIi2nQRhRHg16R6zsJJ0KQry8wA6vDchWQrQwDBR3bauk2sB9MNiayTyNme3kr5xxQ6WnOcRzc8bCFikxDgrYUQbGqVJwFQEtrInrRIhTukLZmSfX7tzsEKz6_EBYOm-lXtdkaQ&sig=Cg0ArKJSzJfXJTUUo9XgEAE&urlfix=1&adurl=https://bs.serving-sys.com/serving/adServer.bs?cn=trd&mc=click&pli=22125623&PluID=0&ord=1695442816
http://www.hometownlife.com/story/news/2017/05/24/baghdad-birmingham-retail-director-has-storied-background/341450001/
http://www.hometownlife.com/story/news/local/birmingham/2017/07/18/found-them-famous-birmingham-artist-says-missing-sculptures-were-never-stolen/489723001/
http://www.hometownlife.com/story/news/local/farmington/2017/06/22/farmington-dda-director-we-want-everyone-succeed/419309001/


Read or Share this story: http://www.hometownlife.com/story/news/local/birmingham/2017/07/21/birmingham-sets-aug-9-public-hearing-define-retail-
uses/495561001/



       FOR IMMEDIATE RELEASE 
TUESDAY, MAY 16, 2017, AT 10:00 A.M. EDT 

 
Data Inquiries Economic Indicators Division, Retail Indicator Branch: (301) 763-2713                                            CB17-71 
Media Inquiries Public Information Office: (301) 763-3030                  
   

QUARTERLY RETAIL E-COMMERCE SALES 
1st QUARTER 2017 

 
 

Notice of Revision: Quarterly retail e-commerce estimates were revised based on the results of the 2015 Annual Retail 
Trade Survey. Not adjusted estimates and corresponding adjusted estimates were revised for the fourth quarter 1999 
through fourth quarter 2016.  
 
Announcement: In an effort to respond to data user needs, later this Spring the Census Bureau is releasing a new 
supplemental table leveraging data from the Annual Retail Trade Survey (ARTS), which will provide information on Total 
and E-commerce Sales by Primary Business Activity for Electronic Shopping and Mail Order Houses (NAICS 4541)  
for 2011-2015. 
 
The Census Bureau of the Department of Commerce announced today that the estimate of U.S. retail e-commerce sales for 
the first quarter of 2017, adjusted for seasonal variation, but not for price changes, was $105.7 billion, an increase of 4.1 
percent (±0.7%) from the fourth quarter of 2016.  Total retail sales for the first quarter of 2017 were estimated at $1,250.0 
billion, an increase of 1.0 percent (±0.4%) from the fourth quarter of 2016.  The first quarter 2017 e-commerce estimate 
increased 14.7 percent (±1.9%) from the first quarter of 2016 while total retail sales increased 5.1 percent (±0.5%) in the 
same period. E-commerce sales in the first quarter of 2017 accounted for 8.5 percent of total sales. 
 
On a not adjusted basis, the estimate of U.S. retail e-commerce sales for the first quarter of 2017 totaled $98.1 billion, a 
decrease of 20.0 percent (±0.7%) from the fourth quarter of 2016.  The first quarter 2017 e-commerce estimate increased 
14.8 percent (±1.9%) from the first quarter of 2016 while total retail sales increased 3.7 percent (±0.5%) in the same 
period. E-commerce sales in the first quarter of 2017 accounted for 8.4 percent of total sales. 
 
 
Estimated Quarterly U.S. Retail E-commerce Sales as a Percent of Total Quarterly Retail Sales:   

  1st Quarter 2007 – 1st  Quarter 2017 
Percent of Total 

The Quarterly Retail E-Commerce sales estimate for the second quarter of 2017 is scheduled for release on August 17, 2017 at 10:00 
A.M. EDT. 
 
For information, including estimates from 4th quarter 1999 forward, visit the Census Bureau’s Web site at 
<http://www.census.gov/retail>. For additional information about Census Bureau e-business measurement programs and plans visit 
<http://www.census.gov/estats>. 
 
* The 90% confidence interval includes zero.  The Census Bureau does not have sufficient statistical evidence to conclude that the actual 
change is different from zero.  

 

 

 
 



Table 1. Estimated Quarterly U.S. Retail Sales: Total and E-commerce1 
(Estimates are based on data from the Monthly Retail Trade Survey and administrative records. Unless otherwise  
specified, all estimates are revised based on the 2015 Annual Retail Trade Survey.) 

E-commerce
as a Percent

Quarter          of
Total E-commerce        Total Total E-commerce   Total E-commerce 

Adjusted2 

1st quarter 2017(p) 1,250,023 105,740 8.5 1.0 4.1 5.1 14.7
4th quarter 2016 1,237,663 101,606 8.2 1.7 1.7 3.8 14.2
3rd quarter 2016 1,216,913 99,870 8.2 0.9 3.7 2.1 15.4
2nd quarter 2016 1,205,936 96,283 8.0 1.4 4.4 2.2 15.5
1st quarter 2016 1,189,262 92,182 7.8 -0.2 3.6 2.5 14.7
Not Adjusted
1st quarter 2017(p) 1,163,840 98,058 8.4 -10.5 -20.0 3.7 14.8
4th quarter 2016 1,299,699 122,515 9.4 6.5 32.2 3.6 14.0
3rd quarter 2016 1,220,051 92,644 7.6 -0.1 2.5 2.2 15.5
2nd quarter 2016 1,220,714 90,397 7.4 8.8 5.8 2.2 15.6
1st quarter 2016 1,122,389 85,431 7.6 -10.5 -20.5 3.5 14.6

Retail Sales Percent Change Percent Change
(millions of dollars) From Prior Quarter From Same Quarter 

 A Year Ago

(p) Preliminary estimate.  
 
1 E-commerce sales are sales of goods and services where  the buyer places an order, or the price and terms  of the sale  are negotiated over an Internet, mobile 
device (M-commerce), extranet, Electronic Data Interchange (EDI) network, electronic mail, or other comparable online system. Payment may or may not be 
made online. 
 
2 Estimates are adjusted for seasonal variation, but not for price changes.  Total sales estimates are also adjusted for trading-day differences and moving 
holidays. 
 
Note: Table 2 provides estimated measures of sampling variability.  For information on confidentiality protection, sampling error, nonsampling error, sample 
design, and definitions, see http://www.census.gov/retail/mrts/how_surveys_are_collected.html. 

 
Table 2. Estimated Measures of Sampling Variability for Quarterly U.S. Retail Sales 

Estimates: Total and E-commerce  
(Estimates are shown as percents and are based on data from the Monthly Retail Trade Survey.) 

(p) Preliminary estimate.  (r) Revised estimate. (Z) Estimate is less than 0.05%. 
 
1Standard errors may be larger than those previously published because the estimated totals used to produce the percent changes are derived from 
different samples. 
 Note: Estimated measures of sampling variability are based on data not adjusted for seasonal variation, trading-day differences, or moving holidays, and are 
used to make confidence statements about both adjusted and not adjusted estimates.  For information on confidentiality protection,sampling error, 
nonsampling error, sample design, and definitions, see http://www.census.gov/retail/mrts/how_surveys_are_collected.html. 

Standard Error1

(SE) for 
Quarter E-commerce

as a Percent
Total E-commerce of Total Total E-commerce Total E-commerce

1st quarter 2017(p) 0.6 1.7 0.1 0.2 0.4 0.3 1.1

4th quarter 2016(r) 0.5 1.4 0.1 0.1 0.5 0.4 1.0
3rd quarter 2016 0.5 1.7 0.1 0.2 0.6 0.4 1.1

2nd quarter 2016 0.5 1.6 0.1 0.2 0.5 0.3 1.0

1st quarter 2016 0.4 1.7 0.1 0.2 0.5 0.2 1.0

  From Prior Quarter A Year Ago

Coefficient of SE for SE for Percent Change
Variation (CV)     Percent Change From Same Quarter 



 
Table 3. Estimated Quarterly U.S. Retail Sales (Adjusted1): Total and E-commerce2  
(Estimates are based on data from the Monthly Retail Trade Survey and administrative records. Unless otherwise specified, all 
estimates are revised based on the 2015 Annual Retail Trade Survey.) 

 

E-commerce
as a Percent

Quarter of 
Total E-commerce Total        Total E-commerce   Total E-commerce 

1st quarter 2017(p) 1,250,023 105,740 8.5 1.0 4.1 5.1 14.7
4th quarter 2016 1,237,663 101,606 8.2 1.7 1.7 3.8 14.2
3rd quarter 2016 1,216,913 99,870 8.2 0.9 3.7 2.1 15.4
2nd quarter 2016 1,205,936 96,283 8.0 1.4 4.4 2.2 15.5
1st quarter 2016 1,189,262 92,182 7.8 -0.2 3.6 2.5 14.7
4th quarter 2015 1,192,078 88,968 7.5 0.0 2.8 1.7 14.4
3rd quarter 2015 1,191,536 86,569 7.3 1.0 3.8 2.0 14.1
2nd quarter 2015 1,179,653 83,370 7.1 1.6 3.8 1.6 13.5
1st quarter 2015 1,160,693 80,344 6.9 -1.0 3.3 2.4 14.0
4th quarter 2014 1,172,007 77,755 6.6 0.3 2.5 4.2 14.0
3rd quarter 2014 1,168,593 75,883 6.5 0.7 3.3 4.5 15.3
2nd quarter 2014 1,160,673 73,480 6.3 2.4 4.2 4.7 14.9
1st quarter 2014 1,133,491 70,492 6.2 0.8 3.4 2.3 13.7
4th quarter 2013 1,124,565 68,179 6.1 0.6 3.6 3.2 12.8
3rd quarter 2013 1,117,793 65,804 5.9 0.9 2.9 4.1 13.1
2nd quarter 2013 1,108,338 63,949 5.8 0.1 3.1 4.1 14.1
1st quarter 2013 1,107,777 62,025 5.6 1.7 2.6 3.7 13.0
4th quarter 2012 1,089,625 60,439 5.5 1.5 3.9 4.0 14.1
3rd quarter 2012 1,073,438 58,157 5.4 0.8 3.7 4.3 16.3
2nd quarter 2012 1,064,966 56,067 5.3 -0.3 2.1 4.3 15.1
1st quarter 2012 1,068,607 54,896 5.1 2.0 3.6 6.3 17.0
4th quarter 2011 1,047,272 52,984 5.1 1.8 6.0 6.7 17.6
3rd quarter 2011 1,028,864 49,985 4.9 0.8 2.6 8.0 14.9
2nd quarter 2011 1,021,096 48,696 4.8 1.6 3.8 7.6 17.9
1st quarter 2011 1,004,961 46,908 4.7 2.4 4.1 7.7 19.4
4th quarter 2010 981,545 45,064 4.6 3.1 3.6 6.8 18.3
3rd quarter 2010 952,428 43,507 4.6 0.4 5.3 4.4 16.4
2nd quarter 2010 949,018 41,308 4.4 1.7 5.1 6.4 17.1
1st quarter 2010 933,469 39,291 4.2 1.5 3.1 5.0 15.1
4th quarter 2009 919,395 38,106 4.1 0.8 1.9 1.0 15.3
3rd quarter 2009 912,479 37,391 4.1 2.3 6.0 -8.6 3.1
2nd quarter 2009 891,993 35,279 4.0 0.3 3.3 -11.8 -3.4
1st quarter 2009 889,045 34,145 3.8 -2.4 3.3 -11.7 -5.2
4th quarter 2008 910,527 33,045 3.6 -8.8 -8.9 -10.3 -7.7
3rd quarter 2008 998,437 36,282 3.6 -1.3 -0.6 -0.3 4.2
2nd quarter 2008 1,011,353 36,513 3.6 0.4 1.4 1.7 9.0

A Year Ago

Retail Sales Percent Change Percent Change 
(millions of dollars) From Prior Quarter From Same Quarter

 
NA Not available.    (p) Preliminary  
 

1 Estimates are adjusted for seasonal variation, but not for price changes.  Total sales estimates are also adjusted for trading-day 
differences and moving holidays. 
2 E-commerce sales are sales of goods and services where an order is placed by the buyer or price and terms of sale are negotiated over an Internet, 
extranet, Electronic Data Interchange (EDI) network, electronic mail, or other online system. Payment may or may not be made online. 
 
Note: For information on confidentiality protection, sampling error, nonsampling error, sample design, and definitions, see 
http://www.census.gov/retail/mrts/how_surveys_are_collected.html.  



 

Table 4. Estimated Quarterly U.S. Retail Sales (Not Adjusted): Total and E-commerce1  
(Estimates are based on data from the Monthly Retail Trade Survey and administrative records. Unless otherwise specified, all 
estimates are revised based on the 2015 Annual Retail Trade Survey.) 

 

E-commerce
as a Percent

Quarter of 
Total E-commerce Total        Total E-commerce   Total E-commerce 

1st quarter 2017(p) 1,163,840 98,058 8.4 -10.5 -20.0 3.7 14.8
4th quarter 2016 1,299,699 122,515 9.4 6.5 32.2 3.6 14.0
3rd quarter 2016 1,220,051 92,644 7.6 -0.1 2.5 2.2 15.5
2nd quarter 2016 1,220,714 90,397 7.4 8.8 5.8 2.2 15.6
1st quarter 2016 1,122,389 85,431 7.6 -10.5 -20.5 3.5 14.6
4th quarter 2015 1,254,530 107,433 8.6 5.1 34.0 1.9 14.1
3rd quarter 2015 1,193,669 80,198 6.7 -0.1 2.5 2.0 14.3
2nd quarter 2015 1,194,448 78,212 6.5 10.1 4.9 1.5 13.7
1st quarter 2015 1,084,780 74,572 6.9 -11.9 -20.8 2.2 13.7
4th quarter 2014 1,230,611 94,167 7.7 5.2 34.3 4.4 13.9
3rd quarter 2014 1,170,221 70,139 6.0 -0.6 2.0 4.7 15.6
2nd quarter 2014 1,177,298 68,762 5.8 10.9 4.8 4.9 15.2
1st quarter 2014 1,061,310 65,614 6.2 -9.9 -20.6 2.0 13.2
4th quarter 2013 1,178,337 82,659 7.0 5.4 36.3 3.3 12.7
3rd quarter 2013 1,117,728 60,653 5.4 -0.4 1.6 4.8 13.4
2nd quarter 2013 1,121,963 59,686 5.3 7.8 3.0 4.0 14.3
1st quarter 2013 1,040,422 57,952 5.6 -8.8 -21.0 2.4 12.6
4th quarter 2012 1,141,081 73,312 6.4 6.9 37.1 4.0 14.2
3rd quarter 2012 1,067,024 53,467 5.0 -1.1 2.4 3.9 16.2
2nd quarter 2012 1,078,487 52,220 4.8 6.2 1.4 4.2 15.3
1st quarter 2012 1,015,637 51,475 5.1 -7.4 -19.9 7.6 16.6
4th quarter 2011 1,097,172 64,224 5.9 6.8 39.6 6.5 18.2
3rd quarter 2011 1,027,251 46,001 4.5 -0.7 1.6 8.0 14.8
2nd quarter 2011 1,034,750 45,298 4.4 9.6 2.6 7.7 17.7
1st quarter 2011 943,779 44,150 4.7 -8.4 -18.7 7.7 19.2
4th quarter 2010 1,030,175 54,324 5.3 8.3 35.5 6.6 18.6
3rd quarter 2010 950,860 40,077 4.2 -1.1 4.2 4.3 16.2
2nd quarter 2010 960,992 38,473 4.0 9.7 3.8 6.1 16.9
1st quarter 2010 876,021 37,047 4.2 -9.4 -19.1 5.7 14.8
4th quarter 2009 966,768 45,808 4.7 6.1 32.8 1.0 15.7
3rd quarter 2009 911,464 34,492 3.8 0.7 4.8 -8.8 3.0
2nd quarter 2009 905,562 32,924 3.6 9.3 2.0 -11.9 -3.9
1st quarter 2009 828,677 32,283 3.9 -13.4 -18.4 -12.8 -5.8
4th quarter 2008 957,207 39,580 4.1 -4.3 18.2 -9.7 -6.1
3rd quarter 2008 999,824 33,484 3.3 -2.7 -2.3 0.0 3.5
2nd quarter 2008 1,028,016 34,260 3.3 8.2 0.0 1.4 8.5

A Year Ago

Retail Sales Percent Change Percent Change 
(millions of dollars) From Prior Quarter From Same Quarter

NA Not available.    (p) Preliminary   
 
1 E-commerce sales are sales of goods and services where an order is placed by the buyer or price and terms of sale are negotiated over an Internet, 
extranet, Electronic Data Interchange (EDI) network, electronic mail, or other online system. Payment may or may not be made online. 
 
Note: For information on confidentiality protection, sampling error, nonsampling error, sample design, and definitions, see 
http://www.census.gov/retail/mrts/how_surveys_are_collected.html. 
 



 
Survey Description 
 
Retail e-commerce sales are estimated from the same sample used for the Monthly Retail Trade Survey (MRTS) to estimate 
preliminary and final U.S. retail sales. Advance U.S. retail sales are estimated from a subsample of the MRTS sample that is not of 
adequate size to measure changes in retail e-commerce sales. 
 
A stratified simple random sampling method is used to select approximately 10,000 retail firms excluding food services 
whose sales are then weighted and benchmarked to represent the complete universe of over two million retail firms. The 
MRTS sample is probability based and represents all employer firms engaged in retail activities as defined by the North American 
Industry Classification System (NAICS). Coverage includes all retailers whether or not they are engaged in e-commerce. Online 
travel services, financial brokers and dealers, and ticket sales agencies are not classified as retail and are not included in 
either the total retail or retail e-commerce sales estimates. Nonemployers are represented in the estimates through 
benchmarking to prior annual survey estimates that include nonemployer sales based on administrative records.  E-commerce sales 
are included in the total monthly sales estimates. 
 
The MRTS sample is updated on an ongoing basis to account for new retail employer businesses (including those selling via the 
Internet), business deaths, and other changes to the retail business universe.  Firms are asked each month to report e-commerce 
sales separately. For each month of the quarter, data for nonresponding sampling units are imputed from responding sampling 
units falling within the same kind of business and sales size category or based on historical performance of that company. 
Responding firms account for approximately 72 percent of the e-commerce sales estimate and about 71 percent of the estimate of 
U.S. retail sales for any quarter.  
 
For each month of the quarter, estimates are obtained by summing weighted sales (either reported or imputed). The 
monthly estimates are benchmarked to prior annual survey estimates. Estimates for the quarter are obtained by summing 
the monthly benchmarked estimates. The estimate for the most recent quarter is a preliminary estimate. Therefore, the 
estimate is subject to revision.  Data users who create their own estimates using data from this report should cite the Census 
Bureau as the source of the input data only. 
 
Adjusted Estimates 
 
This report publishes estimates that have been adjusted for seasonal variation and holiday and trading-day differences, 
but not for price changes.  We used quarterly e-commerce sales estimates for 4th quarter 1999 to the current quarter as 
input to the X-13ARIMA-SEATS program to derive the adjusted estimates.  For sales, we derived quarterly adjusted 
estimates by summing adjusted monthly sales estimates for each respective quarter. Seasonal adjustment of estimates is 
an approximation based on current and past experiences. 
 
The X-13ARIMA-SEATS software improves upon the X-12 ARIMA seasonal adjustment software by providing enhanced 
diagnostics as well as incorporating an enhanced version of the Bank of Spain’s SEATS (Signal Extraction in ARIMA Time 
Series) software, which uses an ARIMA model-based procedure instead of the X-11 filter-based approach to estimate 
seasonal factors.  The X-13ARIMA-SEATS and X-12 ARIMA software produce identical results when using X-13ARIMA-
SEATS with the X-11 filter-based adjustments.  The X-13ARIMA-SEATS software and additional information on the X-
13ARIMA-SEATS program may be found at http://www.census.gov/srd/www/x13as/. 
 
Note that the retail estimates continue to be adjusted using the X-11 filter-based adjustment procedure. 
 
Reliability of Estimates 
 
Because the estimates in this report are based on a sample survey, they contain sampling error and nonsampling error.   
 
Sampling error is the difference between the estimate and the result that would be obtained from a complete enumeration of the 
population conducted under the same survey conditions.  This error occurs because only a subset of the entire population is 
measured in a sample survey.   Standard errors and coefficients of variation, as given in Table 2 of this report, are estimated 
measures of sampling variation. 
 
The margin of error, as used on page 1, gives a range about the estimate which is a 90 percent confidence interval.  If, for 
example, the estimated percent change is -11.4% and its estimated standard error is 1.2%, then the margin of error is 
±1.753 x 1.2% or 2.1%, and the 90 percent confidence interval is -13.5% to -9.3%.  Confidence intervals are computed 
based on the particular sample selected and canvassed.  If one repeats the process of drawing all possible samples and 
forming all corresponding confidence intervals, approximately 90 percent of these individual confidence intervals would 
contain the estimate computed from a complete enumeration of all units on the sampling frame.  If the confidence interval 
contains 0%, then one does not have sufficient evidence to conclude at the 90 percent confidence level that the change is 
different from zero. 
 
Nonsampling error encompasses all other factors that contribute to the total error of a sample survey estimate.  This type 
of error can occur because of nonresponse, insufficient coverage of the universe of retail businesses with e-commerce 
sales, mistakes in the recording and coding of data, and other errors of collection, response, coverage, or processing.  
Although not directly measured, precautionary steps are taken to minimize the effects of nonsampling error. 
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Brick-and-mortar retail may not be doomed. Some
conventional retailers are in decline, but others can evolve
to adapt to shifting shopper preferences.
The widespread idea that the embattled market segment is
stagnating may be unwarranted and misaligned with the
data-informed forecasts of experts and analysts, who are

bullish on experiential concepts.

KeyBank Real Estate Capital surveyed retail real estate owners, developers and
investors at the 2017 International Council of Shopping Centers RECon, the
largest annual gathering of retail real estate, to gauge retail’s growth prospects.

According to Norm Nichols, head of KeyBank's Income Property Group, over
40% of industry pros projected their deal volume would increase between 11%
and 20%, while another 30% anticipated increases of 5% to 10%. The majority’s
outlook was somewhat optimistic or more confident despite wariness that e-
commerce could cut into tenant demand, even though most (60%) named e-
commerce the biggest obstacle confronting retail.

In a number of widely publicized legacy retail failures, e-commerce has
outcompeted some retailers, prompting them to shutter multiple locations. But
e-commerce still only represents around 10% of total retail volume, and
opportunities for innovative and nontraditional concepts abound.

Since physical stores cannot match online prices, inventory or convenience, they
must entice shoppers with a combination of experience, expertise and
exclusivity. These three hallmarks of experiential retail signal long-term viability
to lenders.

3 Experiential Retail Drivers Lenders Will
Queue Up To Get Behind
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11. Stimulating

The ability to delight the five senses is something e-
commerce will likely not be able to effectively replicate in
the near future.

Stores that can titillate, but not overwhelm, shoppers with
sensory stimuli, using perfumes and novel aromas, fun

music, aesthetically pleasing design and, when appropriate, great food can
engender a truly pleasant, highly differentiated shopping experience.

One store particularly competent in this realm is Anthropologie, which uses its
mood lighting, relaxing music and symmetrically arrayed, warm, earthy displays
with artistic elements to instill a sense of peace and well-being in shoppers.

2. Fun

Online shopping is practical and expedient, and even
addictive according to some neuroscientists. It is not
typically fun.

Art installations, concert stages, a cinema, an art
incubator, an indoor skate park and more wild

amusements intersect at the House of Vans in Brooklyn and a 30K SF facility in
London. It is an exciting locus of activity and smacks of skating culture. Its
appeal transcends the transaction, and although most of its attractions are
income-generating, the concrete bowl is free to use and open to those as young
as 5 years old. Destinations like this engender positive brand sentiment and
loyalty.

3. Technologically Immersive

Augmented and virtual reality technologies are becoming
increasingly prevalent in stores. Retailers that can afford
to invest in them and pioneer ways to use them to draw in
customers will enjoy increased traffic and conversions.
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;

Lowe’s leverages VR to power its interactive tutorials,
which can simulate a number of home improvement projects and give step-by-
step direction to DIYers. The Holoroom How To experience is unique to Lowe’s
and provides instruction for projects to inspire confidence. Haptic feedback can
mimic the vibration of the drill for an intensely real experience. If the Holoroom
leaves lingering questions, store reps are nearby to address them. Shoppers are
likely to leave feeling empowered with bags brimming with supplies.

The technology’s potential applications in retail and real estate mean it has
helped many CRE pros close deals without leaving their offices using virtual
tours, and let future owners personalize their spaces remotely with remodels,
furniture selection and finish customization.

To learn more about this Bisnow content sponsor, click here. 

See Also: Stock Market Free Fall: Grocer Shares Plummet On Amazon-Whole
Foods Deal
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The refrain of doomsday headlines are endless: “Retail Is Dead,” “Inside The
Retail Apocalypse,” “Is Retail Coming Back From The Dead?” “The Retail
Bloodbath Continues” and our favorite, “Retail Is F*cked.” To be sure, brick-
and-mortar retail is in the throes of a seismic shift fueled by the rise of e-
commerce and the changing needs of modern shoppers who demand a fresh
experience — and need a very good reason to power down their computers.

There have been winners and losers during the sea
change, as evidenced by the 300-plus retail
bankruptcies filed this year. The Limited's stores are gone.
Payless is closing hundreds of locations. HhGregg is gone.
RadioShack may take its final breath this year. But is retail
dead? Dying? Doomed? It depends on how you look at it.

We spoke to 28 commercial real estate leaders across North America to ask
them a simple question: Is retail really f*cked? Here are their answers:

 

NAME: Gar Herring 
TITLE: President and CEO 
COMPANY: The MGHerring Group 
CITY: Dallas

“Is Retail Doomed?” articles are primarily click-bait used by media
to virally circulate sensational negative headlines that are based on
lazy math and ignorance to claim that the internet is killing all retail.
Retail is being transformed by multiple and complex issues that are causing the
regular, annual demise of many retailers. These issues are also creating
incredible new opportunities for operators and developers. Change can be
expensive and painful, but the adaptors will survive and thrive. The shopping
center industry will always have the entrepreneurs that will persevere through
change to provide shopping experiences that are engaging to consumers. Just
because that experience will be much different than what is has been in the past
in no way means that “retail is doomed.”

Is Retail Really 'F*cked'? 28 Global CRE
Leaders Speak Out

https://www.forbes.com/sites/annabelacton/2017/05/16/retail-is-dead-heres-what-to-do-now/#332eedfe1d8f
https://therealdeal.com/issues_articles/inside-the-retail-apocalypse/?utm_source=The+Real+Deal+E-Lerts&utm_campaign=39bde2f6f0-EMAIL_CAMPAIGN_2017_06_06&utm_medium=email&utm_term=0_6e806bb87a-39bde2f6f0-388056793
http://www.reuters.com/article/idUSSeekingAlpha407666120170525
https://www.thestreet.com/story/13946777/1/shares-of-urban-outfitters-five-below-fall-as-holiday-sales-disappoint.html
https://therealdeal.com/2017/05/18/the-real-deals-national-retail-market-report-is-live/
https://www.bisnow.com/national/news/retail/win-win-landlords-are-re-leasing-sluggish-department-store-spaces-at-four-times-the-rate-74126
http://money.cnn.com/2017/06/13/news/companies/retail-bankruptcies/index.html
https://www.bisnow.com/national/news/retail/shuttering-frenzy-these-retailers-are-bringing-in-the-new-year-on-a-low-note-69577#0
https://www.bisnow.com/national/news/retail/payless-files-for-bankruptcy-protection-will-shutter-400-stores-72972
http://www.bizjournals.com/cincinnati/news/2017/04/10/hhgregg-will-shutter-all-stores-including-5-in.html
https://www.usatoday.com/story/money/business/2017/03/09/radioshack-files-bankruptcy-second-time/98943636/


6/20/2017 Is Retail Really 'F*cked'? 28 Global CRE Leaders Speak Out - Retail

https://www.bisnow.com/national/news/retail/is-retail-really-fcked-28-global-cre-experts-speak-out-75691?utm_source=MorningBrief&utm_medium=e… 2/16

 

NAME: Greg Maloney 
TITLE: CEO of Retail in the Americas 
COMPANY: JLL 
CITY: Atlanta

A lot of ink has been spilled (or I guess server space taken) about the fate of
physical retail — or more accurately, its demise. In my perspective, the majority
of it is grossly overstated. It is clear that physical retail is in a state of flux — but
this is the natural progression of the industry. Physical retail is evolving to meet
the demands of a new, and dynamic, on-demand consumer paradigm — and
evolution can be painful, but calling it doomed is a bridge too far. For those of us
who have been in this industry for some time, we have seen other cycles where
physical retail was supposedly “dead.” While today’s marketplace is like nothing
we have witnessed before, neither were those of the past at the time — and when
the dust settled physical retail had evolved and came out stronger. So, if you
want to say the retail landscape of the 1980s, 1990s and early 2000s
is dead, you will get no argument from me. That landscape is
changing based on myriad external pressures and influences, but it
is rising to meet the challenges those influences have presented. That
is something that should be celebrated, not feared. 

 

NAME: Sean Selby 
TITLE: Principal Architect 
COMPANY: Arrowstreet 
CITY: Boston

Automobiles were the technological "disrupter" of the 1950s and 1960s as they
facilitated a shift in population centers from the inner cities to the suburbs.
While downtowns across the country suffered, larger living spaces and
backyards transformed American life in more ways than could ever have been
imagined. The retail landscape transformed in lockstep with this shift, with the
invention of regional malls and neighborhood retail centers to accommodate it.
Retail didn't die; it transformed. Today, online shopping is the agent of change,
and it is disrupting retail with as much (or more) force as the car did. The key
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and it is disrupting retail with as much (or more) force as the car did. The key
is not to give into the misplaced headline that retail is dying.
Outdated retail concepts are dying, but innovative retail is thriving
and expanding. Think of newer concepts like Warby Parker, Bonobos
or other digitally native brands. Even Amazon is building stores. We're not
buying less stuff but we are changing where we shop to include the virtual,
online world. Back on Earth, we're building retail with more choices and more
experiences than ever before, with food, activities, sports and countless other
uses. 

 

NAME: Melina Cordero 
TITLE: Head of Retail Research in the Americas 
COMPANY: CBRE
CITY: Washington, D.C.

There is definitely a big disconnect between what
headlines are saying and what’s happening on the ground. It’s been a
challenge for a lot of people working day-to-day in the industry
because they’re having to say, “no, it’s not the end, it’s not death.”
The narrative that it’s the apocalypse or the end of the world or that
e-commerce is taking over brick-and-mortar, that’s not really what’s
happening. But what’s interesting is everyone thinks that the e-commerce
sales are all going to pure-play internet players and that they’re stealing shares
from brick-and-mortar. What’s actually happening is that a big majority, over
50%, of online sales are actually going to brick-and-mortar brands. When you
shop online at a brick-and-mortar store that’s technically an online purchase
going to a brick-and-mortar brand. E-commerce is taking over brick-and-
mortar, but increasingly brick-and-mortar is also taking over e-commerce
because we’re seeing a growing share of brick-and-mortar revenue coming from
online. Retailers are investing more in their online platforms, they’re becoming
more omnichannel and they’re relying on e-commerce more and more. There’s
this misconception that online is countering brick-and-mortar, when
actually what’s happening is online is going to brick-and-mortar. 

 

NAME: Garrick Brown 
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TITLE: Vice President of Retail Research for the Americas 
COMPANY: Cushman & Wakefield 
CITY: San Francisco

Is retail really f*cked? Well, I suppose that depends on your
definition of f*cked. Seriously, though, the idea that retail itself is in
jeopardy is simply a ridiculous one. Retail hasn’t gone away and it
certainly isn’t going to go away in the new commerce age. But in this new era,
the rules will be a little different. Mastery of omnichannel will be a given. Save
for a few rare retailers and/or categories, concepts that don’t have a seamless
omnichannel platform will die. The silos between retail and industrial real estate
will increasingly be breaking down. Location will simultaneously be nothing
(due to the seamless integration of omnichannel) and everything because fewer
actual locations for the lighter footprint retailers that will dominate the future
will mean that those physical locations are actually more important than ever.
The old rules of consumer engagement will be updated with a digital face. It will
no longer matter where you make the sale — so long as you make the sale. Of
course, all of this is radically changing the way that we approach retail real
estate and will continue to do so.  In the new commerce era, the user segregation
that has dominated retail space usage will be going away.
Neighborhood/community centers will no longer be the nearly exclusive domain
of grocery stores. Power centers will no longer be the nearly exclusive domain of
big-box stores, discounters and off-price apparel. Regional malls will no longer
be the nearly exclusive domain of apparel and department stores. All of the
old rules of space usage are going to be revised as the marketplace
adjusts to these evolutionary changes. And during this period of flux,
there will be no room for mediocrity in American retail.

 

NAME: Jim Dillavou 
TITLE: Co-founder and Principal 
COMPANY: Paragon Commercial Group 
CITY: El Segundo, California

“Retail is dead!” Sure, this is a compelling sound bite. And sound
bites are alive and well. They generate clicks. They generate revenue.
They are easy to recall. They are easy to repeat. But they are typically
generalizations that create misconceptions. For retail investors willing to
be granular, today’s retail environment is an opportunity. The last century of
retail adapted to consumer demands through the advent (and demise) of
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retail adapted to consumer demands through the advent (and demise) of
departments stores, mail-order catalogues and the “Walmart effect.” Now e-
commerce will force further evolution. This is healthy. This is not
cataclysmic. There is no doubt that the United States has more retail
than it needs. This market correction is overdue and it is indeed time
to be vigilant. However, for the patient and well-capitalized retail investor
insulated from short-term sound bites and headline risk, the fear in today’s
retail marketplace has created a great opportunity to acquire quality retail
assets.   

 

NAME: Craig Patterson 
TITLE: Editor-in-Chief 
COMPANY: Retail Insider 
CITY: Toronto

Retail certainly isn't “dying,” at least not in Canada. Canada's top malls continue
to see exceptional productivity, and some retailers are seeing record sales in
their stores. In 2017, Canada will see more international entrants than
in 2016. E-commerce sales are growing faster than brick-and-mortar retail
sales, but e-commerce still represents 5% to 6% of Canadian retail sales. Retail is
changing, for sure, and retailers and malls that have engaging products and
experiences will drive consumers — and those that are mediocre risk dying
(Sears Canada). “Retailtainment” is the way of the future and I predict
2018 will be the "year of the pop-up" in Canada.

 

NAME: Brad Hutensky 
TITLE: Founder and CEO 
COMPANY: Hutensky Capital Partners 
CITY: Hartford, Connecticut

Since the beginning of time retailers with flawed product
offerings or capital structures have been closing their doors. That is the natural
evolution of the business, and we are seeing some of that now. However, many
retailers are using the internet and technological advances to better serve their
customer. These retailers are showing increased sales and profitability and are
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customer. These retailers are showing increased sales and profitability and are
opening new locations that other retailers have vacated. Retail in jeopardy?
Just ask TJX, Ross Stores or Dick’s Sporting Goods, who are all going
strong.

 

NAME: Joel Murphy 
TITLE: CEO 
COMPANY: New Market Properties 
CITY: Atlanta

Retail is a very short word that has a very wide spectrum of meaning.
What type of retail? If it is a retailer that sells a fungible product and
that isn’t investing significant capital into its omnichannel platform
to make its brick-and-mortar stores work seamlessly with its online
presence then, yes, that retailer is in jeopardy. But if they sell perishable
items, the quality of which means something to their customers, and they are
investing capital in online capabilities, or if they are healthcare, fitness, service,
and restaurant operators whose internet-resistant businesses are convenient to
their customers, then not only are they not in jeopardy they have an enormous
opportunity. 

 

NAME: Lindsay Bayer Shipp 
TITLE: Retail Brand Strategist 
COMPANY: Bayer Properties 
CITY: Dallas

The retail industry will continue to grow and evolve, as it always has. Store
footprints will be smaller and retailers will have fewer brick-and-mortar
locations, but strong retailers will continue to thrive both online and
offline. The smart retailers will focus on creating experiences for
shoppers, and will choose locations that are natural extensions of
their brands.
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NAME: Peter Borzak 
TITLE: Co-founder and principal 
COMPANY: Pine Tree 
CITY: Chicago

It is a validation of the brick-and-mortar model that companies like
Amazon are launching physical grocery stores and bookstores —
because they recognize that they need a presence in people’s lives beyond the
virtual. 

 

NAME: Mark Toro 
TITLE: Managing Partner 
COMPANY: North American Properties 
CITY: Atlanta

There is no question that there is a sea change underway in traditional retail. B
and C regional malls will soon cease to exist, leaving only the best located
fortress malls. Necessity retail (grocery, services, etc.) will likely survive, as will
experiential retail. Today's consumer seeks an opportunity to add to
their “Rolodex of experiences,” demanding to be entertained and
served in a setting that is both remarkable and memorable. A mix of
uses devised to bring human energy onto a property at all times to work, live,
shop, dine, stay and play will be a significant success factor going forward. The
"shopping trip" has gone the way of the Triceratops and the
department store, but retail is not dead. It's just one part of the
puzzle. 

 

NAME: Herb Weitzman 
TITLE: Executive Chairman 
COMPANY: Weitzman  
CITY: Dallas

Retail doesn’t die, it evolves. One indicator of health
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Retail doesn’t die, it evolves. One indicator of health
can be seen in actual market performance. Our major Texas markets
all post healthy 90 percent-plus occupancy rates, which are at or
near historic highs. We lead the nation in population and job growth,
and that drives retail demand. Also, retail construction remains at near-
historic lows, driving demand into existing retail centers. There are closings, no
doubt, but many are concentrated in secondary and tertiary markets and
centers. Grocers, restaurants, fitness, beauty, medical, services — they are all
adding new stores.

 

NAME: Stephen Coslik 
TITLE: The Woodmont Co. 
COMPANY: Chairman 
CITY: Fort Worth

Are we watching retail’s wake or its rebirth? The answer depends if you believe
the glass is half full or half empty. For me it is the rebirth of retail. But in order
for there to be rebirth, one has to be prepared for those retailers who are not
willing or able to jettison their old ways of doing to die, that in turn, gives room
to those retailers who can offer the consumer three important components.
First, continued innovation of design and presentation of its product or service.
Second, ability to bring to the market new concepts/designs in weeks and not
months or years. Third, and most importantly, creating the experience
that will bring the consumers in and back.  However be aware, the
retailer and property owner cannot rest on their laurels — the
"experience" also needs to evolve and change and not become
stale. Finally, embrace change, embrace competition and know that you need
not worry about today if you are prepared and have a strategy for tomorrow and
the ever-changing demand needs of the consumer. 

 

NAME: Terry Montesi 
TITLE: Founder and CEO 
COMPANY: Trademark Property 
CITY: Fort Worth

I believe the rapid change of the past few years will likely continue for the
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I believe the rapid change of the past few years will likely continue for the
foreseeable future. E-commerce won’t kill brick-and-mortar retail, but
it will put pressure on the retailers and centers that refuse to
evolve. Shopping centers must cater to the emotions and the unconscious mind
of tomorrow’s customer. This will be done through focusing on the senses,
delivering an authentic place that considers the community, educates and
inspires, offers the unexpected, and cares more about a diversity of uses than
size. 

  

NAME: MaryAnne Gilmartin 
TITLE: President/CEO 
COMPANY: Forest City Ratner 
CITY: New York

The future of retail is not in jeopardy — it is in dramatic transformation. The
internet, our membership economy and the advent of hospitality
services in every aspect of our lives means business as usual in the
retail sector won't fly. In the end, we are all consumers. How we consume,
what we consume and where we consume is a next level experience. The
industry must follow!

  

NAME: Adelaide Polsinelli 
TITLE: Senior Managing Director and Principal 
COMPANY: Eastern Consolidated 
CITY: New York

Retail is not fu***d, but some owners might be. We
had a run up in the high street retail locations caused by inflated rents based on
side deals, concession packages, free rent, upfront cash payments, etc. Some
owners bought properties hoping the rent frenzy would continue. However, now
that the music has stopped, those without tenants are having real problems.

Retail is definitely evolving, as it always has and always will. 
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NAME: Bill Miller 
TITLE: Principal 
COMPANY: Miller Walker 
CITY: Washington, D.C.

Brick-and-mortar retail is changing just like almost every business sector due to
the internet. No one should find that alarming or shocking. We have seen it
coming for years at this point. Simply put, what people are leaving home
to buy is changing, but people are certainly leaving home and
spending money. They are prepared to leave home for food, grocery, fast
casual and full service dining, they also are looking for experiential
entertainment experiences, like Artechouse. It is a brave new world our
industry is entering, but one of many that are changing so fast it is
hard to fathom: self-driving cars, homes controlled by voice
recognition, etc. We aren't the only industry that has to be on its toes
about what the future will bring. I believe it will be an opportunity for
retailers and developers that are nimble and are smart about watching how all of
our habits are changing. We will always leave home to spend money, but  our
industry needs to create places and reasons for people to do so. 

 

NAME: Henry Fonvielle 
TITLE: President 
COMPANY: Rappaport 
CITY: McLean, Virginia

Retail is alive and kicking and occupancy is at an all-time high. At least in the
Washington, D.C., area, some categories are experiencing record sales, but that
does not apply to all sectors of retail. Go to Victor Albisu’s Taco Bamba if you
need proof. The 1897 quote by Mark Twain, “The report of my death
was an exaggeration,” is certainly applicable. Any big box that
becomes available is gobbled up quickly. Retail is a fast-paced
business and the public is very fickle. A store today can be a has-been
next week without reinvention, so retailers need to constantly
innovate. Legacy brands, like Sears, JCPenney and RadioShack, sit
on their past success for years without paying attention to the
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changes going on around them. The CEO of a well-respected
restaurant company recently told me, “It takes a long time to go out
of business.” Low rental rates from old leases and squeezing expenses can go a
long way in propping up a company in decline, but in the end, the inevitable will
occur without revolutionary changes. The most amazing trend is the way we are
eating healthy, freshly prepared food. This is common sense, but we had gotten
used to crummy, unhealthy food. When was the last time you ate a can of
condensed soup? Now we talk about how many Brussels sprouts, kale or quinoa
salads we had last week. Online shopping will continue to change the landscape
and there will be improvements to delivery systems of all kinds of goods, but
there will always be traditional shopping centers and mixed-use environments
that feed the need of communities to gather, socialize and enjoy life.

 

NAME: Faith Hope Consolo 
TITLE: Chairman, The Retail Group 
COMPANY: Douglas Elliman 
CITY: New York

The future goes in one direction: forward. The future of
brands and consumers is very strong. The future of e-commerce will be
fantastic, and, I'm happy to tell you, the future of stores is actually looking better
than ever. Why? Because the brands with something to say will create beautiful,
exciting stores where we can experience what they dreamed up for
us. Shopping is still America's favorite pastime, and we're hopeful
that all of our favorite companies use this time to really improve how
they deliver that to us and that our landlords keep a flexible mindset
as to which companies can best harness the traffic at their buildings
to present their wares. 

 

NAME: Nadeem Meghji 
TITLE: Head of Americas for Real Estate 
COMPANY: Blackstone Group 
CITY: New York

The mall sector faces serious secular headwinds because of e-commerce and the
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The mall sector faces serious secular headwinds because of e-commerce and the
pace of change is accelerating. Retail goods are increasingly being sold through
warehouses as opposed to malls. U.S. malls are too exposed to fashion,
and department stores and occupancy costs are generally too high.
Regional malls are also incredibly capital intensive and the market
doesn't appreciate that. Blackstone doesn't own any regional malls in the
U.S. and instead favors open air retail, in particular infill grocery-anchored
centers. 

 

NAME: Fred Bruning 
TITLE: CEO 
COMPANY: CenterCal Properties 
CITY: El Segundo, California

The face of retail is always evolving, and the effects of the expansion of the
internet is just the latest change in the direction of the river of commerce that
has been flowing for millennia. At its heart, shopping is a social experience, and
while technology will make internet sales easier and more fulfilling, the social
component of the art of selling should not be underestimated. Retail centers
that are still thriving pay attention to that sense of place that is often missing in
today’s society. As this constantly evolving retail landscape continues
to bring new concepts forward, some older paradigms will have
trouble adapting to the current trends. One example is the
traditional mall, which owes its existence to the powerful attraction
of anchor departments stores, which defined the retail landscape in
the last generation, and which is handicapped by the functional
limits of traditional mall design. In many cases, these venerable
institutions have failed to keep up with changes in customer
preferences and lifestyle, and they are no longer the efficient
customer traffic producers that they once were. This may leave a
traditional mall, designed to take advantage of this anchor store presence,
unable to recapture the sense of place and excitement that once was so
important to their success, while newer concepts like town centers and high
streets with multiple activities and a more appealing sense of place will emerge
and take precedence. These malls will have to take significant steps to remain
relevant, and will have to reimagine new place-making strategies to win back
their place in the hearts and minds of their customers.
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NAME: John Sechser 
TITLE: Senior Vice President and Director of Retail Properties 
COMPANY: Transwestern 
CITY: San Francisco Bay Area

Store closures are the biggest contributor to increased vacancy
around the country. The number of closures [is] reaching a level we
haven’t seen since 2009. When we take all that into consideration
and we take closures and overall net absorptions, there is a
statement that can be made. ICSC said that mall productivity has remained
steady and rose 0.7% in the last year. Retail experienced 105M SF of net
absorption representing a growth in occupancy of nearly 1%. When you start
looking at all this, retail is still thriving. But it is survival of the fittest. A lot of
retailers are having issues. Some of them need to reinvent themselves. Sears has
attempted to reinvent themselves over the last five to 10 years, but at a slower
pace than what they should have done. Look at what Target and Walmart have
done. Target does a supreme job of merchandising. Their ads are probably the
most catchy, colorful and the most cerebral. Anchor vacancies in the malls are
seen now as potential replacements for multifamily, medical office and
entertainment. When larger retailers go dark, opportunities to
increase critical mass through vertical residential exists. There will
be a demise in some of the boxes, but the market has these
replacement components to enhance the existing retail.

 

NAME: Patrick Donahue 
TITLE: Chairman and CEO 
COMPANY: Donahue Schriber Realty Group 
CITY: Costa Mesa, California

Our portfolio is 97% leased, and we renewed 87% of our
expiring leases at over a 10% increase. Of course, there are issues with
department stores and overbuilding in certain markets, but there are always
issues to deal with in retail. I have seen it both ways, and I would much
rather have a negative narrative and strong fundamentals versus the
other way around. Good retail centers operated by well capitalized,
strategic owners will continue to thrive.
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strategic owners will continue to thrive.

 

NAME: Tim Milazzo 
TITLE: CEO and Co-founder 
COMPANY: StackSource 
CITY: New York

Every major wave of disruption can be viewed as a challenge or as an
opportunity. Take Amazon, for instance, which may be viewed as the
villain by some in the brick-and-mortar world. Amazon is investing
in its own physical retail experiments from bookstores to groceries,
playing to their strength in purchase behavior data to bring a new
shopper experience to life. Adapting to the shifting market is key. Retail
won't find its new footing by standing still, but there are certainly opportunities
for the bold and innovative in the industry. 

 

NAME: Angela Fox 
TITLE: CEO and President 
COMPANY: Crystal City Business Improvement District 
CITY: Crystal City, Virginia

There is no question that retail is changing. Whether that change
constitutes a crisis or an opportunity depends on your
outlook. Retailers or property owners stuck in the conventional status quo
economy will indeed face challenges. Those with the foresight and vision to
embrace the change and differentiate themselves from their competition stand
to win big. 

 

NAME: Ron Cohen 
TITLE: Chief Sales Officer 
COMPANY: The Besen Group 
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COMPANY: The Besen Group 
CITY: New York

The media is promulgating the notion that retail is doomed, and
adding to anxiety on the subject. While there’s no denying retail is
facing serious challenges, I would argue that it is a time of
reinvention. From our vantage point, selling vacant retail property at a
projected 4 percent cap isn’t happening right now. We have witnessed
disruptors in many industries, like taxi transport, music, media — and perhaps
shopping is the biggest of all. E-commerce has clearly taken a large bite out of
consumer spending, and rents have reached higher heights. Middle-of-the-road
chains with stale, undifferentiated concepts are losing their place. Experiential
tenants are growing in popularity. Everyone has to embrace the
omnichannel approach, and now there are case studies of clicks-to-
bricks models in companies like Warby Parker, Bonobos and now
even Amazon. Guess what? J. Crew started out as purely a mail order
catalogue. It does feel like Amazon is taking over the world. There is an aspect
of time will tell, as Amazon announced a $13B acquisition of Whole Foods and
Walmart is playing catch up with recent acquisitions of jet.com and Bonobos. It
boils down to everyone has to step up their game. Landlords need to
calibrate rents so retailers can survive, and retailers themselves have
to ensure their products, service and experience make it worth the
trip. Fundamentals like site selection are even more critical as there’s less
margin for error. The game is changing, but it isn’t game over. 

 

NAME: John Nicolopoulos 
TITLE: Partner and Retail & Restaurant Sector Leader 
COMPANY: RSM 
CITY: Chicago

Has the death of brick-and-mortar been greatly exaggerated? We’re seeing a
greater dependency on technology by the vast majority of shoppers, especially
the millennial generation. They rely heavily on technology in their retail buying
decisions, but millennials and other consumers aren’t necessarily buying online.
They’re still going to the stores to do that. However, consumers are more savvy,
looking for good deals. They want quality, a personalized experience — and
that’s where brick-and-mortar retailing really is transforming. Consumers
don’t want a homogenous shopping experience from their brick-and-
mortar. They frequently expect a more customer-centric and
individualized interaction that provides quality, value and
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individualized interaction that provides quality, value and
convenience. 

See Also: Experiential Retail Reinvigorates Malls

https://www.bisnow.com/national/news/retail/experiential-retail-reinvigorates-malls-74683
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Consumers continue to shift shopping habits to online
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People walk through a nearly empty shopping mall on March 28, 2017, in Waterbury, Conn.

Sales at U.S. retailers rose in April, and March sales were stronger than originally estimated, painting a stronger picture of

American consumers than previously reported.

Retail sales increased 0.4%, the Commerce Department said Friday, and were 4.5% higher compared to a year ago. A 0.2%

monthly decline for March was revised up to show a 0.1% increase.

Retail sales
Change from previous month, seasonally adjusted

Jul. 2016 Sep. 2016 Nov. 2016 Jan. 2017 Mar. 2017 May. 2017
-0.5%

-0.25%

0%

0.25%

0.5%

0.75%

1%

1.25%

Source: Commerce Department via FRED

Sales have risen in three of the first four months of 2017. Stronger March data than originally reported may help boost U.S.

GDP, which showed a 0.7% pace of growth in the government’s first estimate.

With motor vehicles and gas stripped out, sales were up 0.3%, after a 0.4% increase in March.

Sales at gasoline stations were 12.3% higher in April than a year ago, as the cost of oil strengthened.

Economists surveyed by MarketWatch had forecast a 0.5% increase during the month.

Getty Images

   17

fl



8/15/2017 Retail sales strengthened in April, brightening economic outlook - MarketWatch

http://www.marketwatch.com/story/retail-sales-strengthen-in-april-brightening-economic-outlook-2017-05-12 4/8

Brick and mortar retailers including Sears SHLD, -3.04%  and Macy’s M, -1.31%  have struggled to find a foothold as

consumers shift shopping patterns online. For the first four months of the year, online retail sales were 10.7% higher than

during the same period last year, while sales at department stores were 5.2% lower. Online retail sales were up 1.4% during the

month.

Read: Retail stocks rocked as Macy’s casts pall on sector

But monthly spending patterns were mixed. Sales at furniture and home furnishings stores dipped 0.5%, while building

materials and garden equipment sales rose 1.2%. Food and beverage store sales were down 0.3%. Health and personal care

store sales increased 0.8%.

Steve Blitz, chief U.S. economist for TS Lombard, wrote Friday that he forecasts spending by 25- to 34-year-olds “increasingly

tilts toward age-appropriate behavior. This means more money going into homes and the stuff we put in them.”

Adjusted for inflation, sales of household items are even stronger, Blitz noted.

All that household spending has been good for a few companies. Online home furnishings shop Wayfair W, +1.61%  posted

results that beat estimates earlier this week, sending the stock up 20%. Shares of paint retailer Sherwin-Williams SHW, +1.70% 

have surged 25% so far in 2017.

Read: Amazon makes bigger push into furniture, among the fastest-growing online categories
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PSQ (/publicsquare)

COMMUNITY (/PUBLICSQUARE/CATEGORY/COMMUNITY)

Sidewalk cafes: Silver bullets for walkable places
When someone walks along a street, they’re gone in a moment. But when they sit down to a meal, they might be there for an hour or
more. Because of this, the sidewalk cafe is the most powerful tool to enhance people’s desire to walk in a place.

STEVE MOUZON (/node/5558)    JUN. 21, 2017

(http://www.facebook.com/sharer/sharer.php?
u=https%3A//www.cnu.org/node/5774&title=Sidewalk%20cafes%3A%20Silver%20bullets%20for%20walkable%20places)

(http://twitter.com/intent/tweet?
status=Sidewalk%20cafes%3A%20Silver%20bullets%20for%20walkable%20places%2Bhttps%3A//www.cnu.org/node/5774)

(http://www.linkedin.com/shareArticle?
mini=1&url=https%3A//www.cnu.org/node/5774&title=Sidewalk%20cafes%3A%20Silver%20bullets%20for%20walkable%20places&source=https%3A//www.cnu.org)

(mailto:?
subject=Check%20out%20Sidewalk%20cafes%3A%20Silver%20bullets%20for%20walkable%20places&body=https%3A//www.cnu.orgpublicsquare/2017/06/21/sidewalk-
cafes-silver-bullets-walkable-places)

The most important thing about building a place with high Walk Appeal (http://www.originalgreen.org/blog/walk-

appeal.html) isn’t anything we build, nor is it about walking. Of all the factors that entice us to walk in a place, the

strongest one is likely the presence of other people. When someone walks along a street, they’re there for a moment,

and then they’re gone. But when they sit down to a meal, they might be there for an hour or more. Because of this, the

sidewalk cafe is the single most powerful tool we can use to enhance people’s desire to walk in a place.

Rome street glows with streetlights in early evening, packed with people walking and eating at sidewalk cafes. Photo by Steve Mouzon.

https://www.cnu.org/publicsquare
https://www.cnu.org/publicsquare/category/community
https://www.cnu.org/node/5558
http://www.facebook.com/sharer/sharer.php?u=https%3A//www.cnu.org/node/5774&title=Sidewalk%20cafes%3A%20Silver%20bullets%20for%20walkable%20places
http://twitter.com/intent/tweet?status=Sidewalk%20cafes%3A%20Silver%20bullets%20for%20walkable%20places%2Bhttps%3A//www.cnu.org/node/5774
http://www.linkedin.com/shareArticle?mini=1&url=https%3A//www.cnu.org/node/5774&title=Sidewalk%20cafes%3A%20Silver%20bullets%20for%20walkable%20places&source=https%3A//www.cnu.org
mailto:?subject=Check%20out%20Sidewalk%20cafes%3A%20Silver%20bullets%20for%20walkable%20places&body=https%3A//www.cnu.orgpublicsquare/2017/06/21/sidewalk-cafes-silver-bullets-walkable-places
http://www.originalgreen.org/blog/walk-appeal.html


8/15/2017 Sidewalk cafes: Silver bullets for walkable places | CNU

https://www.cnu.org/publicsquare/2017/06/21/sidewalk-cafes-silver-bullets-walkable-places 2/7

Interestingly, the sidewalk cafe is both cause and e�ect of places we want to walk. It never occurs in unwalkable places,

and its chance of thriving increases as the place becomes more appealing. Because it is fueled by the appeal it creates,

the sidewalk cafe can be considered the “turbo-charger of walking.” Here are some sidewalk cafe design

considerations:

Tra�c Speed 

Ocean Drive tra�c moving so slowly that people can hold conversations with drivers

The slower the tra�c speed, the easier it is to do a good sidewalk cafe. The ideal tra�c speed is walking speed…

whether it is cars driving or people walking. Ocean Drive on South Beach regularly sees cars traveling at walking speed,

and it has the most thriving sidewalk cafe scene in all of South Beach. As travel speed increases, protective measures to

assure the safety of those dining must increase as well. Top speed for a thoroughfare adjacent to a good sidewalk cafe

is 35-40 miles per hour, because nobody wants to have lunch alongside an expressway. Protective measures include the

following:

Bollards
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The bollard is the �rst line of defense against moving vehicles. A simple thin metal bollard such as the one shown here

provides protection against cars traveling between walking speed and running speed (about 15 miles per hour). Above

that, the bollards need to get heavier and closer together in order to make the patrons feel safe.

Please note that there are two factors in play here: actual physical safety, and the perception of safety. It is not enough

to provide actual physical safety; the patrons must feel safe as well, otherwise they won’t eat there.

Bollards can take many forms beyond the simple metal pipe bollard shown here. They can be made of iron, and cast

into countless ornamental forms. Concrete bollards are necessarily heavier than thin pipes, and are often chosen for

faster vehicular speeds, but bollards can be made of stone as well. For added protection, a heavy chain can be attached

to the tops of a row of bollards.

Planters
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Tactical Urbanism (http://localhost/book/tactical-urbanism) has popularized the use of planters as protective

measures. Planters have several bene�ts. First, a planter can be really big and heavy without looking as clunky as some

concrete bollards. And the plants planted within them can provide blooms, enclosure, and even shade if the planters

contain trees.

On-street parking

Parked cars provide the greatest degree of protection, and should therefore be used along higher-speed thoroughfares.

Actually, there are many bene�ts of on-street parking (http://www.originalgreen.org/blog/the-importance-of-on-

street.html), so it can be paired with sidewalk cafes anywhere cars are still necessary… in other words, almost

anywhere in the US. Above speeds where cars and bikes can ride comfortably together (about 25 miles per hour) on-

street parking becomes the protective method of choice. 

Parking may be either parallel or diagonal, and there are bene�ts of each. On the one hand, a traveling car striking a

parallel-parked car is less likely to push the parked car onto the sidewalk because it will most likely be a glancing blow.

On the  other hand, most drivers slow down on streets with diagonally-parked cars because of the risk of someone

backing out into tra�c without seeing them at �rst. Also, diagonally parked cars put about eighteen feet of metal

between the travel lanes and the sidewalk, whereas parallel parked cars are no more than eight feet wide.

http://localhost/book/tactical-urbanism
http://www.originalgreen.org/blog/the-importance-of-on-street.html
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We’ll revisit sidewalk cafes soon, because there are several other factors important to their success beyond protective

measures for vehicular tra�c. We’ll talk about comfort issues like shade and rain protection, breezes, and warmth on a

cold day. We’ll also look at servicing and walking path issues. What am I missing? What other sidewalk cafe issues

should we be talking about?

(/steve-mouzon)

6 Comments CNU Login1

 Share⤤ Sort by Best Recommend  1

Steve is a principal in Mouzon Design that is based in South Beach, Florida, and he is a
co-founder of the New Urban Guild.

https://www.cnu.org/steve-mouzon
https://disqus.com/home/forums/newurbanism/
https://disqus.com/home/inbox/


8/15/2017 Sidewalk cafes: Silver bullets for walkable places | CNU

https://www.cnu.org/publicsquare/2017/06/21/sidewalk-cafes-silver-bullets-walkable-places 6/7

LOG IN WITH

OR SIGN UP WITH DISQUS 

Name

Join the discussion…

?

 • Reply •

Sharon Marlene Woods • 3 days ago

Cafes are great, but can we break down the barriers a bit more by also providing clusters of seating and social places for shoppers that don't need a meal
or a drink? Cafes are exclusive: you basically have to pay for the right to sit. Let's make sure that anyone and everyone has access to places where they
can gather, mingle, and socialize, and without having to pay for that right. And, dare I say that park benches are nice for a quick rest - but isolated
benches scattered along the street (but not clustered or facing each other) do not really create social places. That is why I love free (and yes, pet-
friendly!) parklets and pocket parks. We need more and more of those!
△ ▽

 • Reply •

Bob Ransford • 11 days ago

Ocean Drive in South Beach is the first place I ever saw the sidewalk cafes set up with tables both on the inside portion of the sidewalk (against the
building) and on the outside portion of the sidewalk (aligning with the curb next to the street) with pedestrian traffic travelling between. I like it because it
allows the pedestrians to feel the vibe of each cafe they walk past. We still haven't seen this evolve in Vancouver because of City regulations that require
a certain width of free pedestrian travel. All tables are required to be within a certain distance of the building.
△ ▽

 • Reply •

Brett Akkeren • 11 days ago

see more

One of my favorite examples of relatively new construction that has done this well is Bethesda Row in Be

⛺

△ ▽

 • Reply •

Brett Akkeren • 11 days ago

Looking forward to future posts on this. With regard to your comment related to the fact that they never occur in unwalkable places. This is a link to an
image of "sidewalk dining" next to an out parcel of a big box shopping center. https://www.flickr.com/phot... An exception that proves the rule. Very
interested in your thoughts on whether the tables should be on the dooryard side or the street furniture side of the sidewalk. I prefer the later because
when combined with large windows of the actual restaurant you feel like you are walking through the space and can see and be seen. I'm sure the wait
staff prefers dooryard side because there are fewer conflicts with through pedestrians.
△ ▽

 • Reply •

Greg Manter • 2 months ago

Good topic. Outdoor dining is wildly popular here in Knoxville. Market Square has 15 places to eat in just one block, and all offer outdoor seating. A
pedestrian-only environment like that is the ideal for dining al fresco.

People fill the outdoor seating whenever the temperature is between 60 and 85. A few places have heaters in colder weather but crowds don't appear
until the weather is good. Shade is critical for summer daytime use (most of our restaurants use awnings instead of umbrellas for better coverage). The
tables stay full late into the evening, and are well used even at odd times of the day like 3 in the afternoon.

Something you didn't mention is people with dogs. Folks here bring their dog downtown with them, but of course the dog can't go in a restaurant. So the
people sit outside with their dog by their feet. It's very common; there are almost always some dogs at the sidewalk tables on Market Square.
△ ▽

stevemouzon  • 2 months ago> Greg Manter
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Great idea: Rethinking parking
4 comments • 2 months ago•

Michael Klein — Great parking policy discourse to improve economic
vitality!Glad this includes Donald Shoup's core guidance:1) Charge the right
price for curb parking to yield one …
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dwight sanders — VERY NICE

New urban research
1 comment • 3 months ago•

Chris Leswing — The Saturday research presentation session was one of my
favorite sessions. Really enjoyed Shea O'Neill's research presentation on
institutions and affordable housing. …

Vehicles miles decline relative to GDP
1 comment • 3 months ago•

james mullen — Robert,At least here in the east (Massachusetts, New York,
Connecticut, and Rhode Island, there seems to be empirically more cars on
the road than ever before and …
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 • Reply •

stevemouzon  • 2 months ago> Greg Manter

Excellent point on dogs, Greg! We have 3 mini doxies and are always looking for sidewalk cafes while traveling. At home in South Beach, many
places are so dog-friendly that you can take them inside!
△ ▽
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Stores closing at a record pace
Lindsey Rupp, Lauren Coleman­Lochner and Nick Turner, Bloomberg News 3:15 p.m. ET April 7, 2017

The battered American retail industry took a few more lumps this week, with stores at both ends of the price
spectrum preparing to close their doors.

At the bottom, the seemingly ubiquitous Payless Inc. shoe chain filed for bankruptcy and announced plans to
shutter hundreds of locations. Ralph Lauren Corp., meanwhile, said it will close its flagship Fifth Avenue Polo
store — a symbol of old­fashioned luxury that no longer resonates with today’s shoppers.

And the teen­apparel retailer Rue21 Inc. could be the next casualty. The chain, which has about 1,000
stores, is preparing to file for bankruptcy as soon as this month, according to people familiar with the
situation. Just a few years ago, it was sold to private equity firm Apax Partners for about a billion dollars.

“It’s an industry that’s still in search for answers,” said Noel Hebert, an analyst at Bloomberg Intelligence. “I don’t know how many malls can reinvent
themselves.”

The rapid descent of so many retailers has left shopping malls with hundreds of slots to fill, and the pain could be just beginning. More than 10 percent
of U.S. retail space, or nearly 1 billion square feet, may need to be closed, converted to other uses or renegotiated for lower rent in coming years,
according to data provided to Bloomberg by CoStar Group.

The blight also is taking a toll on jobs. According to Labor Department figures released on Friday, retailers cut around 30,000 positions in March. That
was about the same total as in February and marked the worst two­month showing since 2009.

Urban Outfitters Chief Executive Officer Richard Hayne didn’t mince words when he sized up the situation last month. Malls added way too many
stores in recent years — and way too many of them sell the same thing: apparel.

“This created a bubble, and like housing, that bubble has now burst,” he said. “We are seeing the results: Doors shuttering and rents retreating. This
trend will continue for the foreseeable future and may even accelerate.”

Year­to­date store closings are already outpacing those of 2008, when the last U.S. recession was raging, according to Credit Suisse Group AG
analyst Christian Buss. About 2,880 have been announced so far this year, compared with 1,153 for this period of 2016, he said in a report.

Extrapolating out to the full year, there could be 8,640 store closings in 2017, Buss said. That would be higher than the 2008 peak of about 6,200.

Retail defaults are contributing to the trend. Payless is closing 400 stores as part of a bankruptcy plan announced on Tuesday. The mammoth chain
had roughly 4,000 locations and 22,000 employees — more than it needs to handle sluggish demand.

HHGregg Inc., Gordmans Stores Inc. and Gander Mountain Co. all entered bankruptcy this year. RadioShack, meanwhile, filed for Chapter 11 for the
second time in two years.

Other companies are plowing ahead with store closures outside of bankruptcy court. Sears Holdings Corp., Macy’s Inc. and J.C. Penney Co. are
shutting hundreds of locations combined, reeling from an especially punishing slump in the department­store industry.

Others are trying to re­emerge as e­commerce brands. Kenneth Cole Productions said in November that it would close almost all of its locations. Bebe
Stores Inc., a women’s apparel chain, is planning to take a similar step, people familiar with the situation said last month.

“Today, convenience is sitting at home in your underwear on your phone or iPad,” Buss said. “The types of trips you’ll take to the mall and the number
of trips you’ll take are going to be different.”

But even brands moving aggressively online have struggled to match the growth of market leader Amazon.com Inc.

The Seattle­based company accounted for 53 percent of e­commerce sales growth last year, with the rest of the industry sharing the remaining 47
percent, according to EMarketer Inc.

(Photo: Spencer Platt / Getty
Images)



While high­end malls continue to perform well, the exodus away from brick­and­mortar stores is taking a toll on so­called C­ and D­class shopping
centers, according to Oliver Chen, an analyst at Cowen & Co. There are roughly 1,200 malls in the U.S., and those classes represent about 30
percent of the total, he said.

The glut of stores is far worse in the U.S. than in other countries.

“Retail square feet per capita in the United States is more than six times that of Europe or Japan,” Urban Outfitters’ Hayne said last month. “And this
doesn’t count digital commerce.”

Still, the Class A malls continue to thrive, Chen said. And most Americans continue to do shopping in person: Customers prefer physical stores 75
percent of the time, according to Cowen research.

The key is creating the right experience, whether it’s online or off.

Retailers should “refocus on customers,” Chen said. “Management needs to be fixated on speed of delivery, speed of supply chain, and be able to test
read and react to new and emerging trends.”

Read or Share this story: http://detne.ws/2paZRuM
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From rural strip-malls to Manhattan’s avenues, it has been a disastrous two years

for retail.

There have been nine retail bankruptcies in 2017—as many as all of 2016. J.C.

Penney, RadioShack, Macy’s, and Sears have each announced more than 100 store

closures. Sports Authority has liquidated, and Payless has filed for bankruptcy. Last
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shuttering. The reasons why go far beyond Amazon.
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week, several apparel companies’ stocks hit new multi-year lows, including

Lululemon, Urban Outfitters, and American Eagle, and Ralph Lauren announced

that it is closing its flagship Polo store on Fifth Avenue, one of several brands to

abandon that iconic thoroughfare.

A deep recession might explain an extinction-level event for large retailers. But

GDP has been growing for eight straight years, gas prices are low, unemployment is

under 5 percent, and the last 18 months have been quietly excellent years for wage

growth, particularly for middle- and lower-income Americans.

So, what the heck is going on? The reality is that overall retail spending continues to

grow steadily, if a little meagerly. But several trends—including the rise of e-

commerce, the over-supply of malls, and the surprising effects of a restaurant

renaissance—have conspired to change the face of American shopping.

Here are three explanations for the recent demise of America’s storefronts.

1. People are simply buying more stuff online than they used to.

The simplest explanation for the demise of brick-and-mortar shops is that Amazon

is eating retail. Between 2010 and last year, Amazon’s sales in North America

quintupled from $16 billion to $80 billion. Sears’ revenue last year was about $22

billion, so you could say Amazon has grown by three Sears in six years. Even more

remarkable, according to several reports, half of all U.S. households are now

Amazon Prime subscribers.

But the full story is bigger than Amazon. Online shopping has done well for a long

time in media and entertainment categories, like books and music. But easy return

policies have made online shopping cheap, easy, and risk-free for consumers in

apparel, which is now the largest e-commerce category. The success of start-ups

like Casper, Bonobos, and Warby Parker (in beds, clothes, and glasses,

respectively) has forced physical-store retailers to offer similar deals and

convenience online.

https://www.nytimes.com/2017/04/04/business/stores-fifth-avenue-manhattan-ralph-lauren.html?ref=business
https://www.theatlantic.com/business/archive/2017/03/wages-rising/519114/
http://money.cnn.com/2016/01/26/technology/amazon-prime-memberships/
https://www.washingtonpost.com/news/business/wp/2016/04/06/the-surprising-thing-that-got-the-biggest-share-of-online-shopping-dollars-in-2015/?utm_term=.4bcd8de9fd74
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What’s more, mobile shopping, once an agonizing experience of typing private

credit-card digits in between pop-up ads, is getting easier thanks to apps and

mobile wallets. Since 2010, mobile commerce has grown from 2 percent of digital

spending to 20 percent.

The Growth of Mobile Shopping

People used to make several trips to a store before buying an expensive item like a

couch. They would go once to browse options, again to narrow down their favorites,

and again to finally pull the trigger on a blue velvet love seat. On each trip, they

were likely to make lots of other small purchases as they wandered around. But

today many consumers can do all their prep online, which means less ambling

through shopping centers and less making incidental purchases at adjacent stores

(“I’m tired, let’s go home … oh wait, there’s a DSW right there, I need new

sneakers”).

There will always be a place for stores. People like surveying glitzy showrooms and

running their fingers over soft fabrics. But the rise of e-commerce not only moves

individual sales online, but also builds new shopping habits, so that consumers

Cowen and Company


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gradually see the living room couch as a good-enough replacement for their local

mall.

2. America built way too many malls.

There are about 1,200 malls in America today. In a decade, there might be about

900. That’s not quite the “the death of malls.” But it is decline, and it is inevitable.

The number of malls in the U.S. grew more than twice as fast as the population

between 1970 and 2015, according to Cowen and Company’s research analysts.

By one measure of consumerist plentitude—shopping center “gross leasable area”—

the U.S. has 40 percent more shopping space per capita than Canada, five times

more the the U.K., and 10 times more than Germany. So it’s no surprise that the

Great Recession provided such a devastating blow: Mall visits declined 50 percent

between 2010 and 2013, according to the real-estate research firm Cushman and

Wakefield, and they've kept falling every year since.

Shopping Space per Person, by Country

In a long and detailed paper this week on the demise of stores, Cowen and

Company research analysts offered several reasons for the “structural decay” of

malls following the Great Recession. First, they said that stagnating wages and

Cowen and Company


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rising health-care costs squeezed consumer spending on fun stuff, like clothes.

Second, the recession permanently hurt logo-driven brands, like Hollister and

Abercrombie, that thrived during the 1990s and 2000s, when coolness in high-

school hallways was defined by the size of the logo emblazoned on a polo shirt.

Third, as consumers became bargain-hunters, discounters, fast-fashion outlets,

and club stores took market share from department stores, like Macy’s and Sears.

Finally, malls are retail bundles, and when bundles unravel, the collateral damage

is massive. (For example, look at pay TV, where ESPN has bled millions of

subscribers in the last few years as one of its key demographics, young men,

abandon the cable bundle that is critical to ESPN’s distribution.) In retail, when

anchor tenants like Macy’s fail, that means there are fewer Macy’s stragglers to

amble over to American Eagle. Some stores have “co-tenancy” clauses in malls that

give them the right to break the lease and leave if an anchor tenant closes its doors.

The failure of one or more department stores can ultimately shutter an entire mall.

3. Americans are shifting their spending from materialism to meals out with

friends.

Even if e-commerce and overbuilt shopping space conspired to force thousands of

retail store closings, why is this meltdown happening while wages for low-income

workers are rising faster than any time since the 1990s?

First, although rising wages are obviously great for workers and the overall

economy, they can be difficult for low-margin companies that rely on cheap labor—

like retail stores. Cashiers and retail salespeople are the two largest job categories in

the country, with more than 8 million workers between them, and the median

income for both occupations is less than $25,000 a year. But recently, new

minimum-wage laws and a tight labor market have pushed up wages for the poorest

workers, squeezing retailers who are already under pressure from Amazon.

Second, clothing stores have declined as consumers shifted their spending away

from clothes toward traveling and dining out. Before the Great Recession, people

bought a lot of stuff, like homes, furniture, cars, and clothes, as retail grew

https://www.theatlantic.com/business/archive/2017/03/wages-rising/519114/
https://hbr.org/2016/08/how-low-paying-retailers-can-adapt-to-higher-minimum-wages
https://www.bls.gov/ooh/sales/cashiers.htm
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dramatically in the 1990s. But something big has changed. Spending on clothes is

down—its share of total consumer spending has declined by 20 percent this

century.

What’s up? Travel is booming. Hotel occupancy is booming. Domestic airlines have

flown more passengers each year since 2010, and last year U.S. airlines set a

record, with 823 million passengers. The rise of restaurants is even more dramatic.

Since 2005, sales at “food services and drinking places” have grown twice as fast as

all other retail spending. In 2016, for the first time ever, Americans spent more

money in restaurants and bars than at grocery stores.

Non-Food Retail vs. Restaurants and Bars: 1992-2016

There is a social element to this, too. Many young people are driven by the

experiences that will make the best social media content—whether it’s a

conventional beach pic or a well-lit plate of glistening avocado toast. Laugh if you

want, but these sorts of questions—“what experience will reliably deliver the most

popular Instagram post?”—really drive the behavior of people ages 13 and up. This

is a big deal for malls, says Barbara Byrne Denham, a senior economist at Reis, a

St Louis Fed



https://t.co/foeXh0auu0
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real-estate analytics firm. Department stores have failed as anchors, but better

food, entertainment, and even fitness options might bring teens and families back

to struggling malls, where they might wander into brick-and-mortar stores that are

currently at risk of closing.

* * *

There is no question that the most significant trend affecting brick-and-mortar

stores is the relentless march of Amazon and other online retail companies. But the

recent meltdown for retail brands is equally about the legacy of the Great

Recession, which punished logo-driven brands, put a premium on experiences

(particularly those that translate into social media moments), and unleashed a

surprising golden age for restaurants.

Finally, a brief prediction. One of the mistakes people make when thinking about

the future is to think that they are watching the final act of the play. Mobile

shopping might be the most transformative force in retail—today. But self-driving

cars could change retail as much as smartphones.

Once autonomous vehicles are cheap, safe, and plentiful, retail and logistics

companies could buy up millions, seeing that cars can be stores and streets are the

ultimate real estate. In fact, self-driving cars could make shopping space nearly

obsolete in some areas. CVS could have hundreds of self-driving minivans stocked

with merchandise roving the suburbs all day and night, ready to be summoned to

somebody’s home by smartphone. A new luxury-watch brand in 2025 might not

spring for an Upper East Side storefront, but maybe its autonomous showroom

vehicle could circle the neighborhood, waiting to be summoned to the doorstep of a

tony apartment building. Autonomous retail will create new conveniences and

traffic headaches, require new regulations, and inspire new business strategies that

could take even more businesses out of commercial real estate. The future of retail

could be even weirder yet.

Related Video:
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Jana Ecker <jecker@bhamgov.org>

Fwd: First Floor Space should remain traditional retail 
1 message

Joe Valentine <jvalentine@bhamgov.org> Wed, Aug 23, 2017 at 11:06 AM
To: Jana Ecker <Jecker@bhamgov.org>

Please share accordingly.

---------- Forwarded message ---------- 
From: Joe Valentine <jvalentine@bhamgov.org> 
Date: Wed, Aug 23, 2017 at 11:06 AM 
Subject: Re: First Floor Space should remain traditional retail 
To: James Remski <info@rsol.us> 

Mr. and Mrs. Remski,

Thank you for your email message sharing your perspective on retail spaces in the downtown.  I will share them with
those that are deliberating on this issue so they can be considered in their deliberations.

Best Regards,
Joe Valentine

On Wed, Aug 23, 2017 at 7:40 AM, James Remski <info@rsol.us> wrote: 
Mr. Valentine, 
 
As 29 year residents of Birmingham, our family has enjoyed living in Birmingham and all it has to offer.  My children
attended Birmingham Public Schools for their entire academic career: we have seen our neighborhoods flourish; and
we have witnessed an evolution in the shopping district.  
 
Our great neighborhoods, our highly ranked schools, and our vibrant downtown community all make Birmingham truly
special and a model for other communities around the country. 
 
As the city debates “retail/service” language, we would like to share our strong opinion with you that first floor space in
the PSD should remain pure retail.  We feel that there should be an understanding that local and national retailers have
committed their business to a retail shopping district.  We should acknowledge and respect the commitments
retailers have made to our downtown district and support them in any way possible.  It is our feeling that supporting
these retailers would mean that we ask landlords to lease first floor space to traditional retailers and ask other non-
retail/service based businesses to lease space other than first floor space. 
 
Jim and Kathy Remski
 
 
Kathy Remski 
remski@me.com 
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Joseph A. Valentine
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