
ADVISORY PARKING COMMITTEE  
WEDNESDAY, May 4, 2022 @ 7:30am 

 
 

1. Roll Call 

2. Introductions 

- New APC Member Kelly Cobb 

3. Review of the Agenda 

4. Approval of Minutes, April 6, 2022 

5. La Strada Café  – Outdoor Dinning 

6. 2021-2022 Construction Assessment Progress  

7. Meeting Open to the Public for items not on the Agenda 

8. Miscellaneous Communications 

- Parking System Update: Waitlist, Occupancy and Revenue 
- Role of APC 
- APC Attendance 
- OMA Memo 

9. Next Meeting – June 1, 2022  

10. Adjournment 

 

Notice:  Please note that board meetings will be conducted in person.  Members of the public can attend in 
person at Birmingham City Hall or may attend virtually at https://us06web.zoom.us/j/86082330819  

Meeting ID: 860 8233 0819  

Persons with disabilities that may require assistance for effective participation in this public meeting should contact 
the City Clerk’s Office at the number (248) 530-1880, or (248) 644-5115 (for the hearing impaired) at least one 
day before the meeting to request help in visual, hearing, or other assistance.  

Las personas con incapacidad que requieren algún tipo de ayuda para la participación en esta sesión pública deben 
ponerse en contacto con la oficina del escribano de la ciudad en el número (248) 530-1800 o al (248) 644-5115 (para  
enos un dia antes de la reunión para solicitar ayuda a la visual, auditiva, o de otras asistencias. (Title VI of the Civil 
Rights Act of 1964).  
  

https://us06web.zoom.us/j/86082330819


City of Birmingham
Advisory Parking Committee

Regular Meeting

Birmingham City Hall Commission Room
151 Martin, Birmingham, Michigan

Wednesday, April 6, 2022

Minutes

These are the minutes of the Advisory Parking Committee ("APC") regular meeting held on
Wednesday, April 6, 2022. The meeting was called to order at 7:30 a.m. by Chair Vaitas.

1. Rollcall

Present: Chair Al Vaitas
Vice-Chair Richard Astrein
Steven Kalczynski
Judith Paskiewicz
Mary-Claire Petcoff
Lisa Silverman (left 8:56 a.m.)
Jennifer Yert

Absent: Aaron Black
Lisa Krueger

Administration: Ryan Weingartz, Parking Manager
Nick Dupuis, Planning Director
Laura Eichenhorn, City Transcriptionist
Sean Kammer, Birmingham Shopping District Director
Scott Zielinski, Assistant City Engineer

SP+: Catherine Burch

2. Introductions

3. Review of the Agenda

4. Approval Of Minutes: Meetings Of February 2, 2022

Motion by Ms. Yert
Seconded by Mr. Kalczynski to accept the minutes of February 2, 2022 as submitted.

Motion carried, 7-0.

VOICE VOTE
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Yeas:  Yert, Paskiewicz, Silverman, Petcoff, Vaitas, Kalczynski, Astrein
Nays:  None

5. 220 Merrill – Outdoor Dining

PD Dupuis presented the item.

The majority of the APC did not believe it was appropriate for 220 Merrill to be granted an
outdoor dining deck when it already has 78 outdoor dining seats on its patio. They also
expressed concern about the number of parking spots 220 Merrill would be occupying between
its valet and its proposed deck.

Mr. Astrein emphasized the economic importance of available on-street parking for retailers and
other businesses. He said that on-street dining decks represent a special privilege for
restaurants versus other businesses.

Chair Vaitas concurred.

Dr. Silverman said she already hears complaints about congestion near 220 Merrill from drivers
and pedestrians and expressed concern that a dining deck would make that congestion worse.

PM Weingartz recommended that 220 Merrill should be required to choose between valet and a
dining deck.

In reply to Ms. Petcoff, PM Weingartz said he would not recommend a reduced combination of
valet and dining deck spaces given concerns about congestion near the establishment.

Chair Vaitas and Mr. Astrein expressed concerns about a potential saturation of on-street
outdoor dining decks in the City.

Chair Vaitas, Mr. Astrein, and Dr. Silverman said they did not understand why dining decks are
billed to the establishments at a reduced meter rate.

Dr. Paskiewicz expressed confusion about why 220 Merrill has a valet when it is next to the
Pierce parking deck.

Mr. Kalczynski noted that the impact of the pandemic is still being felt by dining establishments
and that diners continue to want to dine outside. He said the APC represents the residents, and
that residents’ desire to dine outside outweighs the loss of the three parking spots in this case.

Brad Egan, representative for 220 Merrill, spoke on behalf of the request.

Mr. Egan clarified for the APC that:
● The valet services offered by 220 Merrill serve the public, not just customers of the

restaurant;



Advisory Parking Committee
April 6, 2022

● The operation of the valet uses their private alley, meaning that the vehicles using their
valet are largely not causing congestion on the street; and,

● A dining deck would not impede the sidewalk.

Mr. Egan questioned the precedent that would be set for other dining deck requests if 220
Merrill’s request was recommended for denial by the APC.

Mr. Egan contended that the size of 220 Merrill and its extant outdoor dining should not count
against this request. He said that the request was proportionate, given the size of the
restaurant. He also said that granting the dining deck would allow 220 Merrill’s employees to
recoup some of the income that was lost during the pandemic.

Chair Vaitas stated that each request is evaluated according to its particular circumstances. He
also noted that the APC is in part charged with the creation and preservation of parking. He
stated that the size of an establishment does not impact the APC’s recommendation.

Ms. Petcoff asked if 220 Merrill could still consider reducing the number of valet or dining deck
spaces in order to reduce the extent of their request. She noted that if 220 Merrill is already
planning on increasing their valet staff, as was previously mentioned, then two on-street valet
spaces may be sufficient.

Motion by Dr. Silverman
Seconded by Ms. Yert to recommend denial to the City Commission of the outdoor
dining platform for 220 Merrill.

Motion carried, 6-1.

VOICE VOTE
Yeas:  Yert, Paskiewicz, Silverman, Petcoff, Vaitas, Astrein
Nays:  Kalczynski

6. Birmingham Shopping District Fund Request for S. Old Woodward Construction

BSDD Kammer and ACE Zielinski presented the item.

Mr. Astrein spoke in favor of the request, stating that the S. Old Woodward Construction will
impact businesses during two of the busiest shopping times - the summer and early fall.

PM Weingartz stated that in 2018, the APC gave $135,000 to the BSD for a similar request. He
said that according to FD Gerber, all $135,000 was not used by the BSD but the entirety of the
funds were retained by the BSD.

In light of this information, PM Weingartz recommended that the APC grant the BSD the right to
request funds up to a certain amount, to be reimbursed as the monies are spent. He explained
this would help him retain the necessary funds for other parking projects.
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BSDD Kammer said PM Weingartz’s recommendation was reasonable. He said he would also
speak to FD Gerber about what amount from 2018 went unspent and would inform PM
Weingartz.

It was noted by Staff and the APC that BSDD Kammer could also return to the APC to request
more funds if the entirety of the first amount is spent.

In reply to Mr. Astrein, BSDD Kammer stated that the BSD is also putting about $140,000 of its
own funds towards marketing, valet services, and maintenance for this project.

Motion by Ms. Yert
Seconded by Mr. Astrein to approve up to $75,000, expensed to the Birmingham
Shopping District as it is incurred, for parking-related accommodations related to
the upcoming renovation of S. Old Woodward with the ability to come back to
request additional funds if necessary.

Motion carried, 7-0.

VOICE VOTE
Yeas:  Yert, Paskiewicz, Silverman, Petcoff, Vaitas, Astrein, Kalczynski
Nays:  None

7. Monthly Parking Waitlist

PM Weingartz reviewed the topic. He noted he authorized the sale of additional passes at the
Pierce parking deck.

Dr. Silverman commended Staff and SP+ on the reduction of the waitlist.

Dr. Paskiewicz noted that a pass release is usually deliberated on and granted or denied by the
APC.

PM Weingartz confirmed that to be the case. He apologized for authorizing the release without
bringing it before the APC.

Dr. Paskiewicz said it would be helpful for the APC to have more clarity about the role of the
Parking Manager, since it is a new position in the City. She explained she would like clarity on
the division of work between the APC and the Parking Manager; more information on who
reviews items before they come to the APC; and more information on how the APC’s opinions
are presented to the Commission. She asked if they might be able to add this general topic to a
future APC agenda.

PM Weingartz agreed to do so.

8. Parking System Update
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PM Weingartz reviewed the item.

9. Meeting Open to the Public for items not on the Agenda

10. Miscellaneous Communications

PM Weingartz reviewed the communications.

- Current APC Openings
- Wayfinding Memo

11. Adjournment

No further business being evident, the meeting adjourned at 9:03 a.m.

Parking Manager Ryan Weingartz

Laura Eichenhorn
City Transcriptionist
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30700 Telegraph Road, Suite 3580 
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June 9, 2021 

Mr. Scott Grewe 

Operations Commander - Birmingham Police Department 

City of Birmingham 

151 Martin Street 

Birmingham, Michigan 48025 

Birmingham Parking Structures 
2021 Repairs 

WJE No. 2019.6318 

 

Dear Mr. Grewe: 

Wiss, Janney, Elstner Associates, Inc. (WJE) is pleased to provide this proposal to perform engineering 

services relating to repairs and improvements at the following parking structures in Birmingham, 

Michigan: 

 N. Old Woodward (NOW) Parking Structure located at 333 N Old Woodward Avenue 

 Park Street Parking Structure located at 333 State Park Street 

 Peabody Parking Structure located at 222 Peabody Street 

 Chester Parking Structure located at 180 Chester Street 

Please refer to our assessment reports issued in the month of May 2021 for descriptions of the structures, 

a summary of our assessment findings, and our provided recommendations. 

Based on our recent discussions and meetings, the intent of the WJE scope of services presented herein is 

to develop construction documents and provide bidding assistance services for the scope of construction 

work presented in Appendix A.  The work items listed in Appendix A are intended to be completed during 

the remaining 2021 construction season and include work identified as higher priority within the “Near-

Term Recommendations” category of our assessment reports, as well as additional items at the NOW 

structure, per your request. The remaining work items recommended in our reports will be completed in 

subsequent years, and WJE will prepare separate proposals to provide engineering and construction 

period services for those projects when appropriate. 

SCOPE OF SERVICES   

Based on our understanding of the project objectives and our experience with the City of Birmingham 

(Birmingham) parking structures, as well as similar parking structure repair projects, we will provide the 

following Scope of Services with respect to the scope of 2021 construction work (Appendix A):    

Phase 1 - Construction Document Development 

We will develop construction documents consisting of technical drawings and project specifications for 

the proposed 2021 scope of work (Appendix A). Bid form(s) will also be provided for Birmingham’s use in 
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obtaining competitive bids from qualified concrete restoration contractors. The bid forms will be tailored 

to provide Birmingham with flexibility regarding the final approved scope and schedule based on received 

bids. 

For the purposes of this proposal, WJE assumes Birmingham will incorporate our technical repair 

drawings, specifications, and bid form(s) into Birmingham’s ‘front end specifications’ (Division 00 and 01 

specification sections), and that Birmingham will issue the documents for bidding. If requested, WJE can 

provide front end specifications and contract services under separate authorization. 

Phase 2 - Bidding Assistance  

WJE will lead a pre-bid meeting(s) to review the project scope with the bidding contactors and 

Birmingham representatives. During the bidding period, WJE will address relevant technical or scoping 

questions that may arise for incorporation into Birmingham’s Addendum response. After the bidding 

period, WJE will review and analyze the provided bids (tabulated by others) to assist Birmingham with 

selecting a restoration contractor and finalizing the scope of work. 

PROPOSED SCHEDULE  

We understand that Birmingham would like to complete as many repairs as feasible during the 2021 

construction season. To accommodate this request, we propose the schedule of milestones provided in 

Table 1 below, assuming WJE receives formal authorization to proceed by June 14, 2021. 

Table 1. Proposed Schedule 

DATE TASK 

June 14, 2021 WJE commences with developing the construction documents 

July 23, 2021 WJE issues construction documents for 95% “Owner Review” 

July 30, 2021 WJE finalizes documents, documents are issued for bidding 

August 6, 2021 Pre-bid meeting/walkthrough 

August 11, 2021 Deadline for technical questions 

August 13, 2021 Addendum issued, if necessary 

August 20, 2021 Bidding Deadline 

August 20 - September 3, 2021 Birmingham and restoration contractor execute contract  

September 13, 2021 Construction Kick-off 

 

CLOSING 

Based on our preliminary cost estimates and our current progress under our existing contract with the 

City of Birmingham (dated October 28, 2019), we feel comfortable adding the above proposed Phase 1 

and Phase 2 services to the scope of our existing contract and will utilize the remaining funds under that 

contract to complete the work. 
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Please note that this proposal does not include construction administration or construction period 

services which will be required during the construction work period. Such services may include, but not be 

limited to: progress meetings, construction observations, site visit reports, submittal reviews, material 

testing, payment application certification, and contract administration. WJE will issue a separate proposal 

to perform these services for the 2021 construction work once the final scope of work and awarded 

contractor are known.  

We look forward to the opportunity to continue working with the City of Birmingham. Please feel free to 

contact Matthew Lewis at (248) 593-0900 if you have any questions regarding this proposal. 

Sincerely, 

WISS, JANNEY, ELSTNER ASSOCIATES, INC. 

 

 

Matthew E. Lewis, P.E.  

Senior Associate and Project Manager  

 

Enclosure: Appendix A 

 

  



Mr. Scott Grewe 

City of Birmingham 

June 9, 2021 

Page 4 

 

 

APPENDIX A - PROPOSED SCOPE OF 2021 CONSTRUCTION WORK 

 

Item Description Est. Qty. Units Unit cost Est. Cost

Loose concrete removal 2          work day 1,000$      2,000$        

Replace damaged/missing drain covers 24         each 350$        8,400$        

Reset displaced and loose stair tower metal cover plates 10         each 200$        2,000$        

Partial-depth topside slab concrete repairs* 5,000    SF 45$          225,000$     

Partial-depth underside slab concrete repairs* 4,500    SF 100$        450,000$     

Rout and seal cracks and joints in slab 25,000   LF 6$            150,000$     

Traffic bearing membrane on Level 5 and ramp leading to Level 5 41,000   SF 5$            205,000$     

Inspect and clean drain lines 1          each 15,000$    15,000$      

Concrete wall repairs 60         SF 100$        6,000$        

Replace sealant at cove seal joints 1,000    LF 6$            6,000$        

Replace concrete masonry units at stair towers 50         SF 20$          1,000$        

Localized repointing of clay masonry veneer 20         SF 20$          400$           

1,070,400$ 

Item Description Est. Qty. Units Unit cost Est. Cost

Replace pre-molded expansion joint seals (Tier A through Tier 3), including 

expansion joints near stairs 1,200    LF 125$        150,000$     

Replace control joint sealant at intermediate PT anchorages (N-S joints) 2,000    LF 6$            12,000$      

Rout and seal cracks in elevated slab and replace failed sealant at isolated 750       LF 6$            4,500$        

Replace deteriorated horizontal lines at floor drains and associated 150       LF 90$          13,500$      

Inspect and clean drain lines as part of repair effort 1          LS 15,000$    15,000$      

Remove loose brick coping fragments and verify all brick coping units are 

secure (not loose) 1          LS 1,500$      1,500$        

196,500$    

Item Description Est. Qty. Units Unit cost Est. Cost

Investigation and repair of two Lower Level columns** 1          LS 50,000$    50,000$      

Replace construction joint sealant 1,500    LF 6$            9,000$        

Rout and seal cracks in elevated slabs and replace failed sealant at isolated 500       LF 6$            3,000$        

Replace expansion joint seals 150       LF 125$        18,750$      

Inspect and clean drain lines 1          LS 15,000$    15,000$      

95,750$      

Item Description Est. Qty. Units Unit cost Est. Cost

Replace construction joint sealant 900       LF 6$            5,400$        

Repair column stiffener and moment connection plates 24         EA 1,000$      24,000$      

Inspect and clean drain lines 1          LS 15,000$    15,000$      

44,400$      

1,407,050$ 

211,058$     

211,058$     

211,058$     

2,040,223$ 

*Quantities are increased to account for full-depth repairs where required.

 All - Subtotal

**Pending further analysis during repair design phase; includes engineering, shoring, and masonry allowances.

Park Parking Structure

Park Parking Structure - Subtotal

General Conditions, Overhead and Profit (15%)

Project Contingency (15%)

Engineering/Testing/Construction Period Services (10%)

All - Total

Peabody Parking Structure

Peabody Parking Structure - Subtotal

Chester Parking Structure

Chester Parking Structure - Subtotal

North Old Woodward Parking Structure

North Old Woodward Parking Structure - Subtotal

sshann
Write-off remaining
In-Progress

sshann
Write-off remaining
Isolated brick repairs at regions of distress (Complete)

sshann
Write-off remaining
Isolated brick repairs at regions of distress (Complete)

sshann
Write-off remaining
In-Progress

sshann
Write-off remaining
In-Progress, Roof Level Complete

sshann
Write-off remaining
In-Progress

sshann
Write-off remaining
In-Progress

sshann
Write-off remaining
In-Progress

sshann
Write-off remaining
In-Progress

sshann
Write-off remaining
In-Progress

sshann
Write-off remaining
In-Progress

sshann
Write-off remaining
*Work completed if not noted otherwise, as of 4/26/2022

sshann
Write-off remaining
In-Progress

sshann
Write-off remaining
In-Progress

sshann
Write-off remaining
In-Progress

sshann
Write-off remaining
In-Progress
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MEMORANDUM 
 

Parking Department 
 
DATE:   5/2/2022 
 
TO:     Advisory Parking Committee 
 
FROM:    Ryan Weingartz, Parking Systems Manager 
 
SUBJECT:   Parking Update 
 
 
 
Waitlist 
 

 
 
Capacity 
 

Average Total 
Occupancy March    

Average Pass 
Holders 
Parking 

Total 
Passes 
Sold 

Percentage of 
Monthly Parking 

Showing up 

Chester Garage  31%  
Chester 
Garage  331 1074 31% 

Old Woodward  45%  Old Woodward  397 827 48% 
Park Garage  52%  Park Garage  365 945 38% 

Peabody 
Garage  70%  

Peabody 
Garage  290 523 55% 

Pierce Garage  69%  Pierce Garage  423 829 51% 
 
 
 
 
 
 
 
 

Authorized 
to Sell

Passes 
sold as of 

5/2/22

Passes 
Available 

as of 
5/2/22

Waitlist 
as of 

5/2/22

Chester Garage 1368 1074 294 0
Old Woodward 981 827 154 0
Park Garage 945 945 0 86

Peabody Garage 536 523 13 18
Pierce Garage 751 829 0 135
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Structure Revenue 
 

 
 
 
Meter Revenue 
 

 
 

Monthly Daily
January 294,277.00$ 113,626.00$ 
February 269,232.00$ 121,682.00$ 
March 276,640.00$ 180,601.00$ 
April 277,810.00$ 156,482.00$ 

Total Cash Credit Card ParkMobile
January 132,208.15$ 40,186.35$ 31,755.50$ 60,266.30$ 
February 129,653.90$ 38,017.40$ 30,607.50$ 61,029.00$ 
March 177,419.55$ 49,614.00$ 47,104.25$ 80,701.30$ 
April 178,270.55$ 51,673.15$ 47,517.75$ 79,079.65$ 
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 MEMORANDUM 
   
 
DATE:    April 28, 2022 
 
TO:  All Boards and Committees 
 
FROM: Mary M. Kucharek   
 
SUBJECT: Update Concerning Open Meetings Act 
              
 
 

This memorandum will serve as an update regarding the Open Meetings Act regarding 

committees and member participation.   

 The Open Meetings Act is a Michigan statute which basically provides that all meetings of 

a public body shall be open to the public and shall be held in places available to the general 

public.  According to the Michigan Court, the intent of the Open Meetings Act is to facilitate public 

access and transparency to governmental decision making. The statute should be broadly 

interpreted, and its exemptions strictly construed.  Discussions have ensued, questioning whether 

committees and subcommittees, which are advisory in nature, are subject to the Open Meetings 

Act and its regulations.  In order to determine whether a meeting or situation requires regulations 

of the Open Meetings Act, four questions need to be asked: 

1. Whether the committee or subcommittee is a public body. 

 According to the Open Meetings Act: 

“’Public body’ means any state or local legislative or governing body, 
including a board, commission, committee, subcommittee, authority, or 
council, that is empowered by state constitution, statute, charter, 
ordinance, resolution, or rule to exercise governmental or proprietary 
authority or perform a governmental or proprietary function; a lessee of 
such a body performing an essential public purpose and function pursuant 
to the lease agreement; or the board of a nonprofit corporation formed by 
a city under section 4o of the home rule city act.”  
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To simplify, a public body is a group whose work and purpose is part of the process of 

government.  A committee or a subcommittee which has been created by recommendation, 

resolution or direction by the legislative body (in our case the City Commission) would be a public 

body.  

 

2. Whether there is a meeting of the public body. 

 “Meeting” is defined in the Open Meetings Act as: 

“The convening of a public body at which a quorum is present for the 
purpose of deliberating toward or rendering a decision on a public policy.”  
  

The inquiry is whether or not, when the group of people meet, are they working towards 

or rendering a decision, in order to make an advisory recommendation to the legislative body?  If 

the group is deliberating and collectively decide a recommendation, then pursuant to the Michigan 

Court of Appeals, it is, in fact, a meeting.   

 

3.   Whether a decision effectuating public policy will be made. 

Pursuant to the Open Meetings Act, a decision is “a determination, action, vote or 

disposition upon a motion, proposal, recommendation, resolution, order, ordinance, bill or 

measure on which a vote by members of a public body is required and by which a public body 

effectuates the form of public policy.”  In Schmiedicke v Clare School Board, 1998, the Court of 

Appeals analyzed whether or not a committee was, in fact, making a “decision” according to the 

Open Meetings Act.  The Court ruled it is important to determine if a recommendation is actually 

made.  The recommendation is a delegation of authority to perform an act.  “The focus of inquiry 

is the authority delegated to the committee not the authority it exercised.”  The Court of Appeals 

pointed out “the primary purpose of the Open Meetings Act is to ensure that public entities 

conduct all their decision making activities in open meetings and not simply hold open meetings 
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where rubber stamped decisions were previously made behind closed doors.”  Therefore, when 

a subcommittee makes a recommendation, and if that subcommittee was not open to the public, 

it effectively forecloses any involvement by members of the public, and essentially means that 

the decision made by the subcommittee at a closed meeting is fait accompli.  The definition of 

fait accompli means “a thing that has already happened or decided before those affected hear 

about it, leaving them with no option but to accept.” 

 

4.   Whether any exceptions are applicable.    

Exceptions are listed in the Open Meetings Act with specificity. 

The Attorney General of Michigan has created an Open Meetings Act Handbook.  One 

paragraph in the handbook states, “Open Meetings Act does not apply to committees and 

subcommittees composed of less than a quorum of the full public body, if they are merely advisory 

and capable of making recommendations concerning the exercise of governmental authority.”  I 

contacted the Attorney General’s Office and spoke with James Kelley, who is an expert regarding 

the Open Meetings Act.  I asked him how that paragraph as written by Attorney General Frank 

Kelley in 1997, be true in light of the Schmiedicke case?  Mr. Kelley advised the cited paragraph 

applies when an advisory committee is meeting and their purpose is to collect information, report 

and then make a recommendation to the governing body.  They may do so without being an 

open meeting only if the recommendations that they give to the governing body, include all of 

the potential options available before they make a recommendation.  As an example, if a 

committee is collecting information and then come before the governing body, and state, for 

instance, there were five (5) different choices to an issue, and then state, we believe choice 

number three (3) is the correct way to go, they may do so as long as they advise about all five 

(5)  choices.  In this example, there is not an “open meeting” because they did not make a 
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decision.  However, if the members of the advisory committee discuss, weigh and determine 

ahead of time at their meeting before presenting to the governing body their choice of one option, 

and then they make a recommendation to the Commission and do not advise about all possible 

options, then they were making a “decision,” and are, therefore, in violation of the Open Meetings 

Act. 

Mr. Kelley believes the practice of failing to notice all committees, even those that are 

advisory in nature, is a “slippery slope.”  His recommendation is to notice each and every meeting 

that occurs, including every committee, subcommittee, ad hoc committee, etc. 

It is my recommendation that the City simply notice every meeting. Notice is easily 

achieved by a simple posting notice on the City doors.  The likelihood is participation is minimal 

to these meetings, but if they are noticed, there can never be an opportunity for an accusation 

or violation of the Open Meetings Act.    

Furthermore, a question has been posed inquiring if a board member is unable to attend 

a board or a committee meeting in person, including public deliberating and voting on a particular 

issue, is there any law or rule of procedure that would allow the member to participate as a 

private citizen and make comments during public comment via Zoom?   

The answer is “no.”   The Open Meetings Act, specifically MCL § 15.263(2) states absent 

members of a public body may only attend remotely due to active military duty or a disability that 

has been recognized by Title II of the ADA requiring a reasonable accommodation in order to 

actively participate in a public meeting.  Therefore, when members of committees or boards are 

absent due to any other reason, no exception exists permitting them to attend, participate or 

vote remotely as a public body, board or committee member. While certainly board or committee 

members can watch remotely, no comment should be made virtually by appointed members, 

whether the comment is made during public comment or any other time.  In fact, one should 
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only watch anonymously and not have their names advertised on Zoom.  Courts have opined that 

any comment made by fellow board members can be influential and, therefore, part of the 

deliberative process of the public body which can only be accomplished in person.  The purpose 

of the OMA is to ensure transparency of all decision making and deliberations of the public body.   

While some board members may find this challenging, or feel that this impinges their First 

Amendment rights, the courts have deemed that you are still a member of the public legislative 

body and, therefore, cannot simply relinquish the duties you are sworn to uphold by simply saying 

you are only speaking as a private citizen.   

 In conclusion,  I recommend that absent board members simply watch the meeting of 

their public board or committee, if possible.   It is the best practice for all board and committee 

members to not speak remotely when they are absent so as to avoid a potential OMA violation, 

keeping in mind that an OMA violation is a criminal misdemeanor under Michigan law.  
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